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ABSTRACT:

This study examined, within the South African context, the prevalence of mentd retardation
in a forenac obsarvation seting, and the impediments of and successes to forendc
rehabilitation.  The results of the sudy indicated that a dgnificant amount of forendc
observation patients (25.16%) are ultimately diagnosed as being mentally retarded, with 39.24
percent of such offenders being found unfit to plead. Further 32.91 percent of the same
sample was found to be not respongble for their actions. A link was aso drawn between the
mentaly retarded offender and violent offenses  The advantages and disadvantages of a
current rehabilitative process are discussed in light of dternate community-based forms of
rehabilitation that are being implemented in other countries, for example the United States of
America, with a view towards invesigated their usefulness and adaptability to South African
cdrcumdances. The findings of the study have implications for mentd hedth professonas
working within forendc stings concerning the future management of mentaly retarded

offenders, particularly within the rehabilitative process.
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CHAPTER I: LITERATURE REVIEW

1.0 INTRODUCTION:

Over the past decade, there has been a notable worldwide increase of attention by both mental
hedth and legd professonds towards the mentdly retarded offender (Hayes, 1996) with
specific emphass placed on both early identification of such offenders and dternate forms of
rehabilitation (Beail, 2002). Such growing international concern has not escaped notice in
South Africa (Louw, 1998). The egtablishment of various specidis forendc facilities around
the country has begun the process of facilitating the expanson of the knowledge base in
regard to the mentdly retarded offender, specifically within a South African context.

As with the generd population, the vast mgority of individuds with mentd retardation are
responsble citizens Neverthdess, some individuds who are mentally retarded will become
involved in the legd sysem (The Arc of New Jersey, 1992). As such, the legal system should
take proper account of such an individud’s disabilities and capabilities in al crcumstances of
involvement (The Arc of New Jersey, 1992). However, this is not dways the case. People
who ae mentdly retarded therefore face numerous problems within the legd sysem. In
paticular, people tha ae mentdly retarded have cognitive imparments and deficits in
adaptive behaviour, which may limit meaningful interaction with the legd sysem (Davis,
1995). The ealy identification of the mentaly retarded offender therefore enables
gppropriate assessments to be carried out to inform the judiciad process regarding limitations
aound issues such as fitness to plead and cimind responghility, thereby ensuring

appropriate safeguards are in place where such issues or limitations exist (Beail, 2002).

Such limitations frequently cause problems such as an inability to stand trid because the
individua fails to undersand court proceedings, and/or an ingbility to asss in ther own
defense (Davis, 1992). Consequently, legd professonds began referring people who they
suspected of having mentd retardation for a period of forensc observation in order for menta
hedlth professonasto assst in recommendations to the court (Schlesinger, 2003).

Offenders who are mentaly retarded pose complex ethical and practica problems for the
cimnd judice sysem. They frequently have limited or no underganding of crimind

procedure and are vulnerable to coercion and exploitation (Barron, Hassiotis & Banes, 2002).



Mentdly retarded offenders (i) may not communicate & appropriate age levels — displaying
limited vocabulay or possble speech deficits, difficulty underdanding or answering
questions, and an inability to read or write; (i) may not behave a an appropriate age level —
preferring  younger persons  (possibly  children) for friends, displaying ingppropriate
interactions with peers or members of the opposite sex, have a low frustration tolerance, and
are eadly influenced by and awious to plesse others (i) may not undergand the
consequences of gStuations in which they are involved — in that they do not appreciate the
seriousness of certain dtuaions and thereby act impulsvely without reflecting on the legdity
of ther actions; (iv) may not behave appropriatdy in legd Stuations — in that the mentdly
retarded offender may not understand his or her rights, may be overly willing to confess, and
may experience difficulty recdling facts or the details of an offence (psychiatry.com, n.d.).

The issues of fitness to plead, crimina responsbility and the appropriate diverson (in regards
to rehabilitation) to ether psychiaric or other treatment facilities of mentaly retarded
offenders have chdlenged legd systems around the world for a least two centuries (Barron et
al., 2002).

1.2 UNDERSTANDING AND DEFINING M ENTAL RETARDATION:

1.2.1 A BRIEF ACCOUNT OF THE DEVELOPMENT OF CLASSIFICATION SYSTEMS:

Since the early 1960's, scholars have atempted to uncover the lives of inaticulate and
dependent groups, writing about people in, for example, menta hospitals and prisons.
However, until 1984, when Taylor and Bell published Caring for the Retarded in America: A
History there were no officia academic histories of mentd retardation.  Previous studies had
focused on the ddiverance of “mentad defectives from ignorance and superdtition” (Brockley,
1999, pp. 25), describing such individuds as “ever misunderstood, appearing dways as
shadows in the brightest spots of human civilization” (Brockley, 1999, pp. 25). As such,
mentaly retarded individuals have throughout history been relegated and Stereotyped within
society dueto their disabilities.

Throughout the later 200 years of the second millennium, several terms were coined to
describe, what was then broadly referred to as ‘mentd defectiveness, with the American
census of 1840 attempting the first officid categorisation of those who were considered to be



‘mentally defective into a group labdled ‘idiotsinsanity’ (American Psychiatric Association,
2000). By the time of the American census of 1880, the labdling of those who were
congdered to be ‘mentdly defectiveé (a group conssting of both mentdly retarded and
mentdly ill individuds) had expanded into seven categories, namey mania, melancholia
monomania, paress, dementia, dipsomania and epilepsy (American Psychiaric Association,
2000). While these terms were primarily used as a means for datisticd classfication, it may
be seen that such efforts were the beginnings of the various menta disorder classfication
sysems. However, no specifiers concerning degree of severity (especidly in regard to those
individuds who were mentdly retarded) were yet edtablished. By the 1900's those
individuals who were mentdly retarded had again been reclassfied into two groups labeled,
“educable’ and “trainable” which roughly corrdate with the modern specifiers of Mild and
Moderate for degree of severity of retardation (American Psychiatric Association, 2000).

1.2.2 THE MODERN DEFINITION OF MENTAL RETARDATION:

The American Psychiatric Association (2000) in its Diagnostic and Satistical Manual of
Mental Disorders, fourth edition, text revision defines mentd retardation as “dgnificantly
sub-average generd intdlectud functioning ... and concurrent deficits or imparments in
adaptive functioning” (p.39). Such deficits or limitations in adgptive functioning cover a
number of skill areas such as work, sdf-care, hedth and safety. To qudify for the diagnoss,
these problems must have begun before the age of 18. Mentd retardation is thus defined in
teems of levd of behaviourd peformance, with no information provided on causd factors,
such as biologicd, psychosocid, socio-culturd dynamics or various permutations thereof
(Carson, Butcher & Mineka, 1996).

Consequently, any functiond equivadent of mentd retardation that has its onset after age 18
must be consdered a dementia rather than mentd retardation.  The digtinction is an important
one, for the psychologica dtuation of a person who acquires a pronounced impairment of
intellectual functioning after ataining maturity is vedly different from that of a person whose
intellectud resources were subnorma throughout al or most of their development (Carson et
a., 1996). Spedficdly, individuds who acquire an imparment of intdlectud functioning
after ataining maturity may display less of a deficit in, for example, ther levels of adgptive
functioning as compared to mentaly retarded individuds who from birth have been unable to



acquire the necessary kills to be able to comprehend and obey modern societal and socid
norms and morays.

Overdl, mentd retardation, like other DSM diagnostic categories, is treated as a specific type
of disorder, and while it is itself coded on Axis Il of DSM-IV-TR it may occur in combination
with other disorders gppearing on either Axis| or Axis|l of DSM.

1.2.3 DEFINING MENTAL RETARDATION ACCORDING TO DSM-IV-TR

An individud is consdered to be mentaly retarded based on the following three criteriac (i)
leve of intelectud functioning (IQ) has been empiricdly messured on an individudly
adminigered tes to be beow 70 to 75, (ii) concurrent sgnificant limitations or imparments
(thet is, the person’'s effectiveness in meeting the standards expected for his or her age by his
or her culturd group) are present in two or more adaptive skills areas, such as communication,
«df-cae, home living, socid/interpersond skills, use of community resources, sdf-direction,
functiond academic skills, work, leisure, hedth and safety, and (iii) the condition is present
from childhood, defined as onset before age eighteen (American Association on Mentd
Retardation, 2004; American Psychiatric Association, 2000).

Further, mental retardation can be subdivided into four categories based on the degree of
severity as categorised by 1Q. Mild mentd retardation is present when the individud’s 1Q has
been empiricdly measured to be from between 50 to 55 to approximately 70. Moderate
mental retardation is present when the individud’s 1Q has been empiricdly measured to be
from between 35 to 40 to approximatdy 50 to 55. Severe mental retardation is present when
the individud’s 1Q has been empiricdly measured to be from between 20 to 25 to
approximately 35 to 40. Profound menta retardation is present when the individud’s 1Q has
been empirically measured to be below 20 to 25 (American Psychiatric Association, 2000).

1.2.4 CONTROVERSIES CONCERNING THE DEFINITION OF MENTAL RETARDATION:

As dated above, mentd retardation gppears to be primarily defined in terms of behaviourd
performance, which lends it strong festures of both arbitrariness and pragmatism (Carson et
a., 1996). Current internationd policy is to diagnose and specify the severity of mentd
retardation based on a sandardised test of inteligence administered on an individud bass in



which standardised norms are utilised for interpretation of estimated 1Q vaues (Lezak, 1995).
However, debate continues to fester concerning what the quantitative cut-off 1Q score should
be tha diginguishes the so-cdled ‘normd’ individud from the mentaly retarded one
(American Association on Menta retardation, 1992; Lezak, 1995). Issues such as culture,
race, level of education and adaptive functioning, standardisation of norms to an individud’s
background, and assessment method rdiability and vdidity, reman vociferous points of
contention (Lindsay, 2002).

It should aways be noted that an 1Q score standing done is not a completely accurate
representation of an individud’s level of functioning and is therefore not sufficient as the sole
bass for making a diagnosis of menta retardation (Schlesinger, 2003). Rather, a diagnods of
menta retardation should be made on the basis of both a standardised test of intelligence, and
interviews as wdl as collaerd information, which permits the examingr to asess the
individud’s levd of adgptive functioning; thereby dlowing for a comprehensve based

decison.

1.2.5 AETIOLOGY AND PREVALENCE RATES IN THE GENERAL POPULATION:

Causttive factors in mentd retardation include genetic conditions, prenatd exposure to toxins
and infections, perinatal trauma, acquired conditions and sociocutural factors (Sadock &
Sadock, 2003). However, these factors rarely work in isolation and in gpproximeately 30 to 40
percent of individuds seen in dinicd settings, no cear agtiology can be determined
(American Psychiatric Association, 2000).

DSM-IV-TR (American Psychiatric Association, 2000) estimates that the prevaence rates of
mental retardation in the generd population a any one time is approximately one percent.
The incidence of menta retardation is complicated to accurately caculate due to the difficulty
of identifying the onset of the disorder (Sadock & Sadock, 2003). For example, if an
individua has a high levd of adgptive functioning, a forma diagnoss may not be made until
a paticua point in the individud's life when ddficits in dther cognitive or adgptive
functioning become more apparent or pronounced.



1.3 MENTAL RETARDATION AND THE FORENSIC CONTEXT:

1.3.1 MENTAL RETARDATION AND FORENSIC PROBLEMS:

Murphy, Coleman & Hayes (1983) contend that the reationship between behavioura
disturbances and forengc problems in people who are mentdly retarded is extremdy subtle,
a many behavioura disturbances displayed by mentaly retarded individuds are not seen
within the context of ther diagnoss and as such are interpreted as the actions of so-cdled
‘normd’ individuds (Dexter, 1995). This often results in the involvement of mentdly
retarded individuas with the legd system. For example, a mentdly retarded individud who
is log and wandering amlesdy in the dreet may be arrested by the police for disturbing the
peace, as their appearance, demeanour and behaviour may be construed by the police as the
actions of a ‘normd’ individud who is intoxicated. Ultimatdy, there is no doubt that many
behaviourd problems displayed by individuas with menta retardation ae condrued as
offencesin more able individuds (Clare & Murphy, 1998).

The involvement of the mentdly retarded individuad within the legd system is possbly due to
a number of reasons, especidly widdy held beiefs concerning the crimind propendty or
deviancy of individuds with menta retardation having strong roots (Barron et d., 2002; Ho,
2003; Jahoda, 1995) and the continuing support of this fadlacy in the mass media (Jahoda,
2002). Offenders with menta retardation are a group of people with complex needs (Barron
g d., 2002, and many myriad misconceptions reman regarding mentdly retarded
individuas who become involved within the legd sysem (Ho, 2003). However, it should be
strongly noted that mentaly retarded individuds are dso volitiondly capable of committing
crimind acts, and in some cases, due to the lack of severity of the condition (especidly if the
individud’s level of adaptive functioning is reatively high), with full regard given to societd

laws and established socid norms.

1.3.2 PREVALENCE RATES:

1.3.2.1 IN GENERAL:

A comprehnendgve worldwide review by Lindssy e d. (2002) of rdevant literature and
datistica data concerning prevalence rates concluded that it was extremdy difficult to draw



any firm conclusons as to the number of mentdly retarded offenders (Reichard, Spencer &
Spooner, 1980), citing three man variables which hampered any definitive agreement among
ressarchers.  Fire, the definition of mentd retardetion that was used in the various studies
were not homogenous especidly when it is conddered that some of the studies undertaken
were done by mentad hedth professonds and others by legd professonds. Secondly, menta
retardation was defined in some sudies relying soldy on the bass of a non-standardised test
or tests of intelligence, which led to the production of differing results (Reichard et d., 1980).
Thirdly, the studies appear to have dl been conducted in different settings, for example
hospitals or police dtations, in which prevaence rates do not remain datic over time due to
changes in procedure and policy (Hayes, 1996). Overdl, it would gppear as if there exigts
little agreement as to the actud prevdence of mentdly retarded offenders involved in legd
systems (Reichard et d., 1980). As Noble and Conley (1992) conclude:

“There is little point in trying to nal down to the nearet decimd point the
percentage of people with menta retardation and other mentd disabilities who
resde in the nations prisons. We know that the number is dgnificant and that
many inmates are not receiving appropriate services’ (p.51).

1.3.2.2 INTERNATIONALLY:

Studies conducted in the United States of America (USA) have noted that the prevalence rates
for offenders with mentd retardation are consderably higher than the genera population
(Baron et d., 2002, Murphy et d., 1983). This is especidly true for sexud offenses (Day,
1994; Murphy et d., 1983) and arson (Raesaenen, Hirvenoja, Hakko & Vaeisaenen, 1994).
Specificdly, research in the USA indicaes that while people with menta retardation
conditute  somewhere between two-and-a-hdf and three percent of the total population,
experts edimate that people diagnosed with mentd retardation may condtitute between two
and ten percent of the prison population (Human Rights Watch, 2001; Noble & Conley,
1992).

In the United Kingdom, there appears to be no definitive agreement among authors as to an
actud figure regarding the percentage of incarcerated mentdly retarded individuds (Lindsay,
2002), as the methodologica differences between studies that have so far been conducted as
wel as the methodologica issues within the dudies themsdves make it extremey difficult
and problematic to draw firm conclusons (Lindsay, Law & Macleod, 2002). Further, while



some authors continue to espouse the link between mentd retardation and type of offence no
goparent corrdations between the mentdly retarded offender and type of crime have yet been
agreed upon or identified (Lindsay, 2002).

1.3.3 THE SOUTH AFRICAN CONTEXT:

An extensve literature search conducted by this author has not reveded any type of daa
regarding prevaence rates in South Africa nor on the outcomes of decisons taken by ether
mental hedth or legd professonas (such as recommendations concerning fitness to plead and
cimind responghility).  Further, no dgnificant reseerch exists within the South African
context as to whether or not menta retardation may be corrdated with particular types of

offenses or indeed one specific offense.

1.4 FITNESS TO PLEAD AND CRIMINAL RESPONSIBILITY:

1.4.1 PREFACE:

Mental hedth professonds paticulaly psychologists and psychiatrists, conducting forensic
assessments on individuds referred by the courts for a period of observation (in which a
multi-disciplinary team over a forma time period assesses an individua’s competence or
fitness to dand trid and crimind responghility a the time the offense was committed) are
faced with the enormous task of evauating the impact that mental retardation has in terms of
recommendations to the court and the eventua implementation of these recommendations
(Schlesinger, 2003). Principdly, the most cruciad recommendations are those concerning
fitness to pleed and crimind responshility (Dr H. Erlacher, persond communication, 3
October 2003), which are ultimately legd not clinicd decisons. Mentd hedth professonds

offer an opinion and the court makes its decision based on this opinion (Dexter, 1995).

1.4.2 A BRIEF HISTORY OF FITNESS TO PLEAD:

The law on fitness to plead sems from the prohibition againg trid in absentia (Roesch, Zapf,
Golding & Skeem, 1999). If an individua is unable to be present in the courtroom because of
physcd illness, the trid is postponed until the person recovers and is able to atend the
proceedings. However, if a defendant is present physcdly but is so confused mentally and



therefore unable to understand the legal process or aid in his or her own defense, to continue
with the trid would be as unfar as if the person were not there (Roesch et d., 1999).
Accordingly, the trid is postponed until the defendant regains his or her mentd faculties and
can be present both physicaly and mentally (Schiesinger, 2003).

The origind purpose of the concept of fithess to plead was to excuse from crimind
proceedings only those individuads who were floridly psychotic or dgnificantly mentaly
retarded. Slovenko (as cited in Schlesinger, 2003) argued:

“An unsophigticated layman or the cugtodia officer is able to apply the test . . .
Psychiatric [or psychologicd] examination does not further the inquiry. . . . The
judge can by himsdf make as vdid a decison as anyone from the bass of afew
ordinary and smple questions put to the defendant” (1973, p. 95).

However, what began as a smple notion has become extremely complicated, with amost
every issue related to the concept of fithess to plead, litigated and debated in most democratic
countries, with McGaha, Otto, McClaren, and Petrila (as cited in Schlesinger, 2003)
contending that fitness to plead is perhaps the most sudied area of menta hedth law.

1.4.3 THE PURPOSE OF FITNESS TO PLEAD LAWS:

Idedly, the laws regarding fitness to plead serve four man purposes. (i) to safeguard the
accuracy of crimind adjudication, (ii) to guarantee a far trid, (iii) to preserve the dignity and
integrity of the legal process, and (iv) if the defendant is found guilty, to ensure that he or she
knows why he or she will be punished (Felthous, 2003).

According to Brake (2003), determinations of fitness to plead (or to dand trid) are
complicated and rendered unpredictable by two sub-surface issues (i) the question of the
defendant’s rationdity as compared to the standard dreedy judicidly laid out, and (ii) the
levd or degree of incompetency required to hat crimind proceedings. Further, dl fithess to
plead evaduations should idedly ask these two man questions. (i) how cognitively deficient
the accused is, and (ii) how functiondly deficient the accused is. A didinction should, and
mus, be made between the factors of cognitive ability and functiond ability. While both
factors dand as separate testaments to a defendant’s level of fitness, they are dso intimatey
intertwined and must be seen as acting in symbios's dong a continuum line,



Ultimately, the determination of fitness to plead requires the menta hedth and legd
professona to assess whether the defendant has a rationd as wdl as factud undersanding of
the nature and consequences of crimind proceedings againgt him or her and/or the ability to
assg his or her lega counsd for the defense (Ho, 2003). Undoubtedly, the severity of menta
retardation becomes a crucid factor in determining a defendant’s capability to progress to
crimina proceedings (Ho, 2003).

1.4.4 A BRIEF HISTORY OF CRIMINAL RESPONSIBILITY:

The propostion that some crimina defendants should not be held responsible for ther actions
by reason of their mentd date has been well established in Anglo law for centuries (Frontline,
2002). As early as 1581, William Lombard authored the legd treatise, Eirenacha, in which
he distinguished between those who understood the difference between good and evil (or right

and wrong) and those who did not:

“If a madman or a naturd fool, or a lunatic in the time of his lunacy do [kill a
man|, this is no feonious act for they canot be sad to have any undersanding
will” (Lombard, as cited in Frontline, 2002).

By the 18th century, the British courts had daborated on this distinction developing the ‘Wild
Bead’ test: If a defendant was s0 bereft of sanity that he understood the ramifications of his
behavior "no more than in an infant, a brute, or a wild beast" (Perlin, as cited in Frontline,
2002) he would not be held responsible for his crimes.

1.4.4.1 THE M'NAUGHTEN RULE:

The ealiest guiddines for evaduaing the crimind responshility of defendants claming to be
insane were codified in the British courts in 1843 as a result of the case of Danid
M'Naughten. M'Naughten was a Scottish woodcutter who murdered Edward Drummond the
private secretary to Sr Robert Ped the British Prime Miniger, in a faled atempt to
assassinate the Prime Minister.  M'Naughten gpparently believed that the Prime Miniger was
the architect of the numerous midfortunes that had befdlen him. During his trid, nine
witnesses tedtified to the fact that he was insane, and the jury acquitted him, finding him "not
guilty by reason of insanity” (Frontline, 2002).



Queen Victorig, the British monarch, was displeased with the outcome of M’Naughten's trid,
and requested that the House of Lords debate the problems of crimindity and insanity. In
response to the questions concerning what specific guidelines could be used to determine
whether a person could plead insanity as a defense agangt crimind responghility, the

reviewing committee stated:

“To edablish a defense on the ground of insanity, it must be clearly proved that,
a the time of committing the act, the party accused was laboring under such a
defect of reason, from disease of the mind, as not to know the nature and quaity
of the act that he was doing, or if he did know it, he did not know he was doing
what waswrong” (Sadock & Sadock, 2003, p. 1362).

Further, the committee e aborated by stating:

“Where a person labors under partia delusions only and is not in other respects
insane and as a result commits an offense, he must be consdered in the same
dgtuation regarding responghility as if the facts with respect to which the
delusionswerered” (Sadock & Sadock, 2003, p. 1362).

Ultimately, the formulation that emerged from the House of Lords review — that a defendant
should not be held respongble for his actions if he could not tell that his actions were wrong a
the time he committed them (Frontline, 2002) — became the bads of the law governing
legd/crimind respongihility in cases of insanity in England.

The M'Naughten Rule was embraced with dmost no modification by American courts and
legidatures for more than 100 years until the mid-20th century. In 1998, 25 States in the USA
as well as the Didrict of Columbia dill used versons of the M'Naughten Rule to test for legd

insanity (law.com, 2002).

The M’Naughten Rule is a traditiond ‘right and wrong test of legd insanity in crimind
prosecutions.  According to the M’ Naughten Rule, people are believed to be sane unless it can
be proved that, a the time of committing the offence or act, they were labouring under such a
defect of reason (from a disease of the mind) that they did not know the nature and qudity of
the act they were doing — or, if they did know they were committing the act, they did not
know that what they were doing was wrong (Carson et d., 1996). Under the M'Naughten
Rule, a defendant is legdly insane if he or she cannot distinguish between right and wrong in
regard to the crime with which he or she is charged Qudge M. Joffe, personal communication,



7 January 2004). If the judge finds that the accused could not tell the difference, then there
could not be crimind respongbility or intent (law.com, 2002).

1.4.5 CRITICISMS OF THE M’NAUGHTEN RULE AND ADDENDUMSTO THE LAWS

REGARDING CRIMINAL RESPONSIBILITY:

The mgor criticism of the M'Naughten rule is that, in its focus on the cognitive ability to
know right from wrong, it fails to take into consderation the issue of control (Carson et 4d.,
1999). Mentd hedth professonds agree that it is possble for an individua to understand
that ther behaviour is wrong, but gill be unable to sop themsdves from displaying the
behaviour (the so-cdled ‘sane automaton’). To address this issue, some countries have
modified the M'Naughten test with an ‘lrresstible Impulse provison, which absolves a
defendant who can digtinguish right from wrong but is nonetheless unable to stop him/hersdlf
from committing an act he or she knows to be wrong (Carson et d., 1999; Frontline, 2002).

1451 THEA.L.I. STATUTE:

In 1962, the American Law Inditute (A.L.l.) s&t out a model insanity defense Statute intended
to soften the M'Naughten standard and dlow for the introduction of medicd and psychiatric
evidencee. The datute in effect consolidates the principles of the M'Naughten ‘right and
wrong Rule and the ‘Irresstible Impulse test (Frontline, 2002; law.com, 2002). The A.L.I.
formulation provides that a defendant will not be hed crimindly responsble if a the time of
the behavior in question:

"as a result of a mentd disease or defect, he lacks substantid capacity ether to
agopreciate the crimindity of his conduct or to conform his conduct to the
requirements of the law” (Perlin, as cited in Frontline, 2002).

The ALl dandad is a dgnificant softening of the M'Naughten standard.  Instead of
requiring a defendant to have no understanding whatsoever of the nature of ther acts or the
difference between right and wrong, the A.L.I. standard requires merdly that they lack a
"subgtantia  cgpacity” to underdgand right from wrong, and expands the M'Naughten Rule to
include an ‘lrresgtible Impulse component (Frontline, 2002; law.com, 2002). Most
importantly, the A.L.I. sandard excludes those defendants, whose menta illness or defect
only manifests itsdf in crimind or antisocid conduct, thus addressng the conundrum of the



serid killer whose only symptom of mentd illness is the killing of his victims (Judge M.
Joffe, personad communication, 7 January 2003).

1.5 FITNESS TO PLEAD AND CRIMINAL RESPONSIBILITY IN SOUTH AFRICA:

1.5.1 PREFACE:

In terms of South African law, individuds who are charged with crimind offenses and who
are suspected of being unfit to pleed and/or not responsible for their actions, are referred by
the courts for a 30 day period of forensc observation. Definitions of fitness to plead and
criminal responsbility are explored below.

1.5.2 DEFINITIONS ACCORDING TO SOUTH AFRICAN LAW:

1.5.2.1 FITNESS TO PLEAD:

The Crimind Procedure Act 51 of 1977 of South Africa ligs fitness to plead under Section 77
as the "capacity of accused to understand proceedings’ (Vodoo, 1997, p.1-98). In part,
Section 77 goes on to specify:

“If it appears to the court a any stage of crimina proceedings that the accused is
by reason of mentd illness or mentd defect not capable of understanding the
proceedings so as to make a proper defense, the court shall direct that the matter
be enquired into and be reported on in accordance with the provisons of section
79" (Vodoo, 1997, p.1-98).

As current South African law pertains to the discusson set out above for fitness to plead, it is
somewhat evident that the legidation is consstent with the dud concepts espoused by Brake
(2003), that al fitness to plead evauations should idedly ask two man questions, (i) what
level of cognitive deficiency is digplayed by the accused, and (ii) how functiondly deficient is
the accused.

Such account is evident in the phrase “If it appears to the court a any dage of crimind
proceedings tha the accused is by reason of menta illness or mental defect not capable of
understanding the proceedings so as to make a proper defense ... “(Vodoo, 1997, p. 198).



However, such concepts only apply in the assessment phase of an observation period and not
during the referrd phase stipulated by the court.

1.5.2.2 CRIMINAL RESPONSIBILITY:

The Crimina Procedure Act 51 of 1977 of South Africa ligs crimind respongbility under
Section 78 as “menta illness or menta defect and crimind respongbility” (Vodoo, 1997, p.1-
100). In part, Section 78 specifies:

“A person who commits an act which conditutes a offence and who at the time of
such commissons suffers from a menta illness or mental defect which makes
him incgpable — (a) of appreciating the wrongfulness of his act; or (b) of acting in
accordance with an appreciation of the wrongfulness of his act, shdl not be
criminaly responsible for such act” (Vodoo, 1997, p.1-100).

A reading of the current South African law in regards to the provisons set out for the concept
of crimind respongbility, points towards these laws being written in line the ALL.I. Satute
(see SECTION 14.5.1). Both cognitive and volitional or reactive eements have been tabled
[“... (& of appreciating the wrongfulness of his act; or (b) of acting in accordance with an
gppreciation of the wrongfulness of his act ...”" (Vodoo, 1997, p.1-100)], and detailed
guiddlines exit as to appropriate means of referrd and podt-trid placement (see Vodoo,
1997, p.1-104 & p.1-106).

1.5.3 THE IMPLICATIONS OF FITNESS TO PLEAD AND CRIMINAL RESPONSIBILITY IN SOUTH

AFRICA:

In the cases of those mentdly retarded individuds who have committed crimind offenses,
and who are found unfit to plead and/or crimindly not responsible, the question remains as to
appropriate means of referral and rehabilitation of such offenders.

In South Africa options are limited in this regard, with most such offenders being remanded
as State Patients to psychiatric hospitds that specidise in the forendc paradigm, specificaly
in working to rehabilitate ether mentdly ill or mentaly retarded offenders. Thus, especidly
in the case of the mentaly retarded offender, there exists somewhat of a dearth of knowledge
and practicd options as to appropriaste means of referral and rehabilitation, paticularly in



teems of dternate forms of rehabilitation and trestment that are community rather than
hospital-based.

1.6 REHABILITATION PROGRAMS:

1.6.1 PREAMBLE:

The factor of menta retardation and in particular its levd of severity, plays an extensve role
in the overdl decison making process and will influence recommendations made by mentd
hedth professonds to the court regarding fitness to plead and crimind respongbility
(Cockram, Jackson & Underwood, 1998). Furthermore, such recommendations have crucid
implications for the rehabilitation of individuds who are mentdly retarded and who have
been charged with crimind offenses.  This is especidly the case in the placement of
individuds in programs that are community-based rather than those that fal within the menta
hedlth or legd sysems (Murphy et d., 1983).

Severd options for community-based treatment and intervention have been researched and
implemented.  Further, there is a drong advocacy to educate the general public and law-
enforcement agencies about not just the mentdly retarded offender, but about adl mentdly
retarded individuals so that the behaviour of such individuds is seen within the correct
context and interpreted as such, not as necessarily crimind or bizarre in nature (Davis, 1992).

While such programs exist in the USA, they are not at present in place in South Africa

1.6.2. GENERAL CHARACTERISTICS:

An andyss of the literature concludes that any form of rehabilitation program that is
dtenative to in-paient hospitd treatment should include the following characteristics (i)
education, (i) sills training, (iii) life-sKkills training, and (iv) public education concerning the
mentally retarded individua (Reichard et d., 1980). Of greast importance is that dternative
rehabilitation programs be tailored to the mentaly retarded individud’'s needs and leve of
adaptive functioning, or dse it is doubtful that rehabilitation efforts will succeed (Reichard et
al., 1980).



Thergpeuticaly, the main emphasis of rehabilitation programs gppears to be tha dlients learn
throughout ther daly interaction with therapists and other key members of multi-disciplinary
teams, with emphasis placed on the concept that participation in their own trestment is the key
to success (ten Wolde, n.d.). The idea is that the process of learning conssts of four different
pheses which follow each other: (i) adjusment, (i) commitment, (iii) performance and, (iv)
testing of the treatment procedure. Each phase requires its own course of action of what is
broadly referred to as ‘Socid Therapy’ — the use of individuds (usudly trained to work in
menta hedth settings) who hdp the mentdly retarded individud adjust their behaviour
through the employment of processes such as mirroring (ten Wolde, n.d.).

Further, Reid (2001) maintains that some forms of rehahilitation, be they in-patient hospita-
based trestment or community-based intervention, should be proposed no matter whether or
not the mentaly retarded individud is competent to consent to participation in such a

program.

“Interventions that are not likdy to harm the patient or that involve a great
preponderance of benefit and very little risk are not generaly seen as matters that
judify much testing of competence. The levd of competence required for
consenting to them is often very low” (p.77).

What Reid proposes is that mentdly retarded offenders, no matter whether they are found
fitunfit to plead and/or responsble/not responsble be remanded to a rehabilitation program,
for the bendfits of the individud's involvement and participation in such a program would far
out way the any of the minimal negative consequences brought about by their participation.

1.6.3 REHABILITATION PROGRAMSIN THE USA:

An andysis of the literature reveded tha the following two prograns, THE
DEVELOPMENTALLY  DISABLED OFFENDERS PROGRAM and DEVEREUX  KANNER
PROGRAMS were being implemented in the USA. Both programs incorporate the key points
liged under GENERAL CHARACTERISTICS (See SECTION 1.6.2). THE DEVELOPMENTALLY
DisABLED OFFENDERS PROGRAM (see SECTION 1.6.3.1) is expounded upon in an in-depth
manner to provide a working example of a successful rehabilitative program in the USA,
while the DEVEREUX KANNER PROGRAMS (see SECTION 1.6.3.2) sdient features are
described and problems with program implementation discussed.



1.6.3.1 THE DEVELOPMENTALLY DISABLED OFFENDERS PROGRAM:

The Deveopmentally Dissbled Offenders Program (DDOP) is one-of-a-kind program in the
US State of New Jersey. It provides dternatives to incarceration on behdf of individuds with
mentd retardation who are defendants in the American crimind judtice sysem. Additionaly,
the DDOP serves as a liaison between the Criminal Justice System (CJS) and Human Services
Sysem (HSS), thereby monitoring the qudity of care and service provided to those with
mental retardation as they move from one system to ancother. Its continuing mandate and
chdlenge is to investigate how the linkages between these two sysems and others can be
established, strengthened and maintained (The Arc of New Jersey, 2003).

The DDOP comprises Sx man dements, those of (i) intervention, (ii) advocacy, (iii) case
management, (iv) education, (v) training, and (vi) the Persondized Jugtice Plan (The Arc of
New Jersey, 2003). Each dement focuses on a separate issue with regard to the mentaly
retarded individud, and while each dement is autonomous in its own right, they are dso
decidedly linked acting in mutua symbiotic process with each other.

INTERVENTION:

Through its intervention process, the DDOP helps to overcome the American CJS's lack of
understanding regarding the condition of menta retardation and those who suffer from it
Broadly, the DDOP ams to: (i) provide technicd assstance to attorneys who represent
mentdly retarded individuds, and (ii) educate the CJS and HSS about menta retardation, the
disadvantages faced by mentdly retarded individuds and how agppropriste community
supports can address their habilitative needs (The Arc of New Jersey, 2003).

ADVOCACY:

Advocacy sarvices are provided to mentaly retarded individuals who, because of their
disability, may not understand the workings of the CJS. DDOP advocecy efforts help ensure
that mentaly retarded individuals are equally treated, and seek to ensure fair access to
dternatives to incarceration and a more coordinated sysem of follow-up and aftercare
through specidised community release programs and services The DDOP dso actively
advocates for and supports legidation promoting the development of specidised programs



and services for offenders with mentd retardetion, as well as the protection of their rights
(The Arc of New Jersey, 2003).

CASE MANAGEMENT:

Case management services are provided to monitor individuds with mentd retardation who
become involved in the CJS. Once the DDOP receives a referrd from any public or private
agency, they develop a Persondised Justice Plan (PJP). This enables the referring agency to
ensure accountability for the mentaly retarded individud's behaviour while baancing the
needs of the community (The Arc of New Jersey, 2003).

EDUCATION:

Through education, the DDOP raises the level of understanding of the mentaly retarded
client, the service provider, the CJS, and the community about issues regarding persons with
mental retardation and the CJS (The Arc of New Jersey, 2003).

Client Education — because of the numbers of persons with menta retardation living in the
community, educating them about gppropriate citizenship is paramount. The DDOP adheres
to a prevention modd, and drives to teach clients with menta retardation about ‘ Citizenship
and the Law’ (The Arc of New Jersey, 2003). Service Provider Information — through
presentations to service providers, the DDOP provides specific educationa programs on the
specid needs of persons with menta retardation and their ‘a risk’ status when involved in the
CJS (The Arc of New Jersey, 2003).

Crimind Judtice Education — through informational packets and advocacy letters, the DDOP
educates the court system about the mentdly retarded client's mitigating circumstances, and
how the mentdly retarded client can remain accountable for their crimind behavior while
living in the community (The Arc of New Jersey, 2003). Community Education — the DDOP
educates the community about the needs of mentaly retarded defendants and about how the
PJP can be utilised to assst persons with menta retardation who become involved in the CJS,
and help to overcome the disadvantages faced by such persons (The Arc of New Jersey,
2003).



TRAINING:

Due to the fact that a lack of basic knowledge concerning menta retardation exists in the CJS,
the DDOP provides generic and specidised traning sessions for any number of target
audiences including defense and prosecuting attorneys, court officids, judges, police officers,
parole officers and community sarvice agencies.  Traning curricula are individudly desgned
to meet the diverse needs and interests of the target audience (The Arc of New Jersey, 2003).

THE PERSONALIZED JUSTICE PLAN (PJP):

The Persondized Justice Plan (PJP) is presented by the DDOP to the court system as an
dternative to incarceration. It emphasises the use of the least redtrictive community-based
dternatives to incarceration as early as possble in the CJS process, while congruently holding
mentaly retarded individuals accountable for their behaviour. When presented as a specid
condition of probation or parole the PJP can help dabilise the mentaly retarded individud in
the community due to the way support sysems are identified, coordinated and monitored.
Once a mentdly retarded individud is placed on probation or parole, the DDOP monitors the
PJP until the individua completes ther sentence Every PP increases the individud's
accountability and respongbility in the community, with the god in every case being to help
the mentaly retarded individua successfully complete probation or parole (The Arc of New
Jersey, 2003).

1.6.3.2 DEVEREUX KANNER PROGRAMS:

The Devereux Kanner misson is to provide the highest-qudity services to children, adults,
and families with specid needs, which derive from behaviourd, psychologicd, intelectud or
neurologica imparments, such as menta retardetion. Services are provided to foster human
potentiad and to contribute to the individud's hedth, socid, psychologica, and educationd
wdl-being.  Ultimatdy, the Devereux Kanner am is to innovate and build programs of

excdlence that will act as models for other countries (Devereux Kanner, 2004).

PROGRAM OVERVIEW:

Devereux Kanner's clinicd and professond daffs are involved with each individua prior to



their participation in any program. Each customised program begins with a comprehensive
needs assessment, integrating a thorough review of previous records (both psychologicad and
legal), conducting doandardised assessments, interviews and behavioura  observations
(Devereux Kanner, 2004). These ae compiled into a core clinicd record and treatment
planning process. A multi-disciplinary team, headed by a Sociad Services Coordinator, carries
out the assessment process. The multi-disciplinary team conds of some or dl of the
folowing members (i) socid workers, (i) caregivers or guardians, (jiii) mentd hedth
professonds incuding psychologists and psychiatrists, (iv) teachers, (v) occupationd and
speech thergpists, and (vi) treatment managers and other professond doaff as needed

(Devereux Kanner, 2004).

The assessment process clarifies the specific role of team members in providing services. The
treetment plan is individudised to meet each person's needs and is cdled the Individud
Support Plan (ISP). Emphasis is on developing a functiona curriculum that focuses on
building new sills and cregting environments to promote success (Devereux Kanner, 2004).
Programming is monitored through a clinicd team and adminidrétive review procedures. The
asessment and treatment plan focuses on promoting sdf-determination, improving qudity of
life, and developing trangtion plans that prepare individuds for future success (Devereux
Kanner, 2004).

The ISP condgs of savice provisons such as (i) counsdling — in which services are
provided by professonds who may include  psychologists, mariage, family and children
counsdlors, and licensed dinica social workers (Devereux Kanner, 2004); (ii) a Trestment
Team — headed by a Socia Services Coordinator who provides case management and serves
as a liason between the mentdly retarded individud’s family and government agencies, for
exanple the Crimind Jugice Sysem (Devereux Kanner, 2004); (iii) menta hedth and
medica services — which provide medica, nursing, dentad and psychiatric services (Devereux
Kanner, 2004); and (iv) ancillary services — such as speech, language and hearing screening
(Devereux Kanner, 2004).

PROGRAM IMPLEMENTATION DIFFICULTIES:

While Devereux Kanner programs are conventiondly amed a the noncaimindly offending

segment of the American population, plans are currertly in motion to extend their services,



with some dterations and additions, to offenders with specid needs. However, obstacles such
as obtaning funding and premises, the employment of forenscdly-orientated personnel, and
recognition from legd and government agencies, for example the American Crimind Judtice
System need to be overcome before afully operational program may be put into place.

1.6.4 REHABILITATION PROGRAMSIN SOUTH AFRICA:

Current South African mechanisms in place with regard to the mentaly retarded offender are
limited as they offer only three practicd options, specificaly, (i) mentaly retarded offenders
who are found unfit to plead and/or not criminaly responsble for their actions are certified
under Section 28(3) of the Menta Hedth Act 1973, and are then placed at an appropriate
psychiatric inditution, for example Fort England Hospitd (FEH), for rehdbilitation, (ii)
mentally retarded offenders who are found unfit to plead and/or not crimindly responsible for
their actions and who have been charged with crimes that are not of a violent nature, are
remanded under Section 78(4) of the Crimina Procedure Act 1977 (as amended by the
Crimind Matters Amendment Act, 1997), to an gppropriste community setting in which they
are treated as an out-paient at an slitable inditution, pending eventud discharge which must
be cetified by the inditutions superintendent, or (iii) mentaly retarded offenders who are
found fit to plead and criminaly responsble are referred back to the legd system after ther
period of forensc observation so that the law may take its course.

In the cases of those mentdly retarded individuds who have committed crimind offenses,
and who are found unfit to plead and/or crimindly not respongble, the question remains as to
gopropriate means of referrd and rehabilitation of such offenders.  In South Africa options are
limted in this regard, with most such offenders being remanded as State Pdients to
psychiatric hospitds that specidise in the forensic paradigm, specificaly in working to
rehabilitate ather mentaly ill or mentaly retarded offenders.  The lack of appropriate
specidig facilities that cater to the needs of the mentdly retarded offender dictates that option
(i) mentioned above, that of diverson to a rehabilitation facility as an out-patient is currently

unviable

Thus, especidly in the case of the mentdly retarded offender, there exists a dearth of
knowledge and practicad options as to appropriate means of referrd and rehabilitation,



paticulaly in tems of dternae forms of rehabilitation and treatment that are community
rather than hospita- based.

1.6.4.1 IN-PATIENT PSYCHIATRIC HOSPITAL REHABILITATION — FORT ENGLAND HOSPITAL:

At FEH, mentdly retarded State Petients are integrated into the generd State Petient
rehabilitation program, which is a typicd example of rehabilitation programs in place a other
South African forensc/psychiaric hospitds.  The rehabilitative modd utilised within the
forensgc (or State Petient) wards at FEH is rdaively amilar in manner to the two programs
mentioned above (see SECTION 1.6.3.1 and 1.6.3.2) with the exception that it is run on an in-
patient only bass.  The rehabilitation mode is operated by a multi-disciplinary team
consding of socia workers, doctors, psychiatrists, psychologists and occupationa therapists
as wel as the input of the nurang daff (Dr H. Erlacher, persond communication, 28 April
2004) who have the mog interaction with the patients, thus making their contribution

invauable,

Medication is the principa form of rehabilitation, especidly with those patients who have
been diagnosed with a primay Axis | disorder.  Additiondly, a behaviour modification
gysem is in place, which utilisss a system of reward and punishment to reinforce desired
behaviours (Dr H. Erlacher, personal communicatiion, 28 April 2004), and further ancillary
services such as Occupationa Thergpy and Psychoeducational Counsdling are also available,

THE BEHAVIOUR MODIFICATION PROGRAM:

Petients are assgned to groups (A through F), with each group symbaligng varying leves in
the rehabilitative process and with promotion to a higher group entaling following dl ward
rules and procedures and being compliant with medication as well as active participation in
the rehabilitative process. Further, promotion to a higher group brings the added benefits of
access to ground parole, ancillary hospitd services and ultimately the fina process of
discharge, which only hgppens once severd successful leaves-of-absence have been
completed (Dr H. Erlacher, personal communication, 28 April 2004).

Demotion to a lower group usudly occurs as a result of the flagrant infringement of ward
rules, for example, atempting to abscond from the hospitad grounds or physicad violence



between fellow patients. Except in rare cases, both promotion and demotion are usudly
decided on by the paticular ward's multi-disciplinary team once monthly (Dr H. Erlacher,
personal communication, 28 April 2004). It does not appear as if any explicit adaptations are
made to the current rehabilitation program with regards to the mentally retarded offender.

OCCUPATIONAL THERAPY:

Occupational Therapy (OT) services two main purposes. (i) learning new skills that can be
gpplied as job-rdated aids upon discharge in shetered employment environments for
example, woodworking and mechinig skills, and (ii) working in group settings, thereby
dlowing for the socidisation of the mentally retarded offender in communa settings (Dr H.
Erlacher, personal communication, 28 April 2004).

PSYCHOEDUCATIONAL COUNSELLING:

Psychoeducation entails both group and individua counsdling on a weekly basis. Groups are
run by psychologigs and nurdng daff with cregtive means such as at, games and music
employed to achieve process and cohesion, thereby alowing the mentaly retarded offender
to: (i) lean skills such as the ability to dday grdification needs (for example, waiting in turn
to use materials provided for the group) and, smilar to OT, (i) how to socidise appropriately
in different settings (Dr H. Erlacher, personal communication, 28 April 2004).

Individud counsding provides a space in which offenders may address more directly those
issues which &ffect them and has the added advantage of being on a one-on-one bass,
meaning that especidly for mentdly retarded patients, thergoy may be talored to be
commensurate with their specific level of cognitive and adaptive functioning (Dr H. Erlacher,
persona communication, 28 April 2004).

ANCILLARY SERVICES
Ancillay services such as access to dentd care and hygiene, appropriate vison screening,

hearing testing, and specidist consults by doctors other than those working within FEH are
dso avalable



1.7 RATIONAL FOR THE PRESENT STUDY:

While those people involved in the legd sysem who are mentdly retarded conditute a smdl
portion of dl people with this disability (Noble & Conley, 1992) the number is sgnificant
enough to warrant the attention and concern of parents, crimind judice personnd, policy-
makers, and mentd hedth professonds who work within forensc settings (Davis, 1995).
Consequently there is an increasing awareness among menta hedth professonas involved in
forendc sdtings of the impact that mental retardation has on their work (O’ Connor, 1996).
However, as yet, the implications and repercussons of mentd retardation in South African
forendc sdtings, both in terms of overdl decison making with regards to recommendations
to the courts and in terms of rehabilitative programs, have not yet been fully researched or
investigated.

1.8 RESEARCH GOALS:

The research aimed to explore three main areas, namey: (i) The prevdence and nature of
crimes associated with of menta retardation in a South African forensic observation setting.
(i) The effectiveness of the current rehabilitation program in place for mentdly retarded
offenders & a South African forendc hospitd. (iii) The implications that both gods (i) and
(i) have for psychologigs in terms of current and future rehabilitation programs in both
inditutional and community settings.



CHAPTER II: M ETHODOLOGY

2.0 RESEARCH PARTICIPANTS:

Paticipants for the firs research god comprised dl patients remanded to Fort England
Hospita (FEH) for forensc observation over the period 1 January 2001 to 31 December 2003
(n=314) who were subsequently diagnosed as suffering from menta retardation (n=79).
Regarding the second research god, the files of severa mentaly retarded State Patients who
were remanded to FEH for rehabilitation (n=24) were andysed to identify advantages and
disadvantages in the current rehabilitation process.

The participants for the first two research gods came from a broad spectrum of racid, cultura
and language backgrounds. The sole excluson criteria for both gods was in relaion to those
patients who were diagnosed as being mentaly retarded but who dso had a primary Axis |
diagnoss, for example Schizophrenia, to which ther mentd retardation was considered
secondary (n=12).

No further excluson criteria pertaining to race, sex or socio-economic status were applied on
the grounds that such exclusons were biased, as menta retardation does not discriminate
aong racid or gender lines and reaches across dl culturd, language and religious boundaries
(American Psychiatric Association, 2000).

2.1 DATA COLLECTION INSTRUMENTS AND PROCEDURES:

The first aspect of the research was conducted in the Forensc Unit a& FEH, which draws
referrals for forensic observation from a broad judicid area of the Eastern Cape Province.
The Forensc Unit a FEH has, since 2001, routindy gathered pertinent informetion, via the
use of a forma data capture sheet, on al people referred by the courts for observation (see
APPENDIX A). The daa sheet includes detalls such as age, nature of charge, multi-axia
diagnoss, hisory of substance use and recommendations to the court regarding fitness to
plead and crimind responghility.

The second aspect of the research was conducted utilisng the files of those mentdly retarded
individuas who have been remanded to FEH as State Patients for rehabilitation and who were



currently in resdence, as wdl as semi-gructured interviews held with Principd Psychiatrigt,
Dr Hedmut Erlacher of the Forensc Unit and State Patient wards to ascartain his views on the

postives and negdives inherent in the current rehabilitation process. Dr Erlacher is an
accepted expert with many years of working experience and practicd knowledge in the fied
of Forensic Psychiatry.

2.1.1 DATA ANALYSIS

Data andyds comprised addressng the following questions in order to shed light on the main

research goals:

2.1.1.1IN A SOUTH AFRICAN FORENSIC OBSERVATION SETTING:

(i) What percentage of observation cases are diagnosed with menta retardation?

(i) Are some types of charges more frequently associated with a diagnoss of menta

retardation?

(iii) Isthere alink between the severity of mentd retardation and type of charge?

(iv) What percentage of mentaly retarded observation patients were deemed unfit to plead
and/or not responsible for their actions?

2.1.1.2 IN A SOUTH AFRICAN FORENSIC REHABILITATION SETTING:

(i) How many mentdly retarded offenders are currently in Fort England Hospitd for
rehabilitation purposes?

(i) What proportion of these mentdly retarded offenders are being successfully rehabilitated?

(i) What are the impediments to successful rehabilitation inherent in the current process?



2.1.2 DATA PROCESSING:

Data collected during the course of the research, that was used to answer the questions listed
under SECTION 2.1.1.1, was interpreted through the use of descriptive datistics, such as
frequency tables and frequency hisograms. Microsoft ® Excel was used to code the data as
well as peform the required datisticd evaluation. Additiondly, the coded data was imported
into a suitable dtatistical computer program (Statistica, Verson 6.1, 2004 Edition) so that the
datistical evauations performed using Microsoft ® Excel could be checked and verified.

The quedtions liged under SECTION 2.1.1.2 were answered utilisng individud patient files of
those State Patients who are mentally retarded and are currently in resdence at FEH for
rengbilitation.  Files were consulted to andyse both impediments to and supports of
successful rehabilitation inherent in the current process. In terms of the number of mentdly
retarded State Patients who were in resdence a FEH, it was only possble to estimate the
date of ther progress through the rehabilitation program. Severd factors were examined to
determine such progress:

(i) ADAPTABILITY TO THE BEHAVIOUR MODIFICATION PROGRAM — The firg indication was
to explore each individud patient's adeptability to the hospitd environment by examining
which Behaviour Modification group (A to F) each individud patient was in, on average how
long it took each patient to reach that group and the average length of time each patient had
been in a particular group without demoation due to infraction of the rules.

(i) LEAVE-OF-ABSENCE — Second, an examination of each individuad patient's file was
undertaken to see if they had been granted Leave-Of-Absence (LOA), whether their LOA had
been successful or unsuccessful, and if any further LOA’s were planned.

(i) POSSIBLE RECLASSIFICATION OR DISCHARGE — Thirdly, each individud patient's file
was examined to determine if reclassfication (to another section as mandated by the Crimind
Procedure Act 51 of 1977 or the Mentd Hedth Act 18 of 1973) was possible, or if a discharge
date had been discussed or .



The above information was integrated with the information obtained from the semi-structured
interviews conducted with Dr H. Erlacher, in which the following broad questions were asked

asthe basisfor theinterviews.

(i) What, in your view, ae the mgor problems that the mentd hedth sysem and the
professonds who work within it experience when working with or rehabilitating the mentaly
retarded State Petient? (i) What changes to the current sysem would make rehabilitating
mentaly retarded State Petients eeser and more beneficid?  (iii) What suggestions do you
have for dternate forms of rehabilitation? (iv) What, in your view, would an ided
rehabilitative program for mentaly retarded offenders consst of? (v) What more can be done
in the current rehabilitative program to assst both staff and patients?

From the information obtained, key themes rdaing to impediments inherent in the current
rehabilitation process were then identified and expounded upon.

2.2 ETHICS:

It should be emphasised that a no time during the course of the research were any patients in
resdence a FEH in State Patient wards consulted or agpproached in a personad manner.
Individua people referred by the court for forensc observation were also not approached
directly and were therefore not directly involved with the research in any manner.

All ethica condderaions in paticular the right to confidentidity and anonymity of people
whose data was included in the study were grictly adhered to. In addition, access to the data
collected was limited to only those people who were directly involved or consulting on the
research process, which included the author, the author’s supervisor, Mr 1.R. Reid, and Dr H.

Erlacher.

Consent to undertake the research was obtained in writing from Dr H. Erlacher, Principa
Psychiatrig and Head of the Forensc Unit a¢ FEH and was approved by Professor D.D.
Swingler, Principd Psychatris and Clinicd Head of FEH, and Dr A.l Schultz, Senior
Medica Superintendent of FEH.



CHAPTER III: RESULTS

3.0 INTRODUCTION:

The following is the descriptive datistical data that arranges the collected data samples in
tabular form as a means b answer the questions set out in &CTION 2.1.1.1. The data is lad
out according to the order in which the questions were posed in the above listed section. Due
to the limited data available, especidly for the years 2001 and 2002, a category labelled
MENTAL RETARDATION (UNSPECIFIED) was created, which broadly refers to al those
observation patients who were diagnosed as having mentd retardation without any indication
of the severity of the retardetion. For ease of convenience, key themes that were identified
with regard to the rehabilitation process are presented in SECTION 2.1.1.2, and are aso laid
out according the order in which they were posed.

3.1 PERTAINING TO SECTION 2.1.1.1:

3.1.1 QUESTION I:

What percentage of observation cases are diagnosed with mentd retardation?

TABLE I: TOTAL SAMPLE SIZE AND INDICATION OF THE NUMBER OF M ENTALLY

RETARDED REFERRALS

2001 2002 2003 TOTAL
TOTAL OBSERVATION CASES 74 128 182 314
MENTAL RETARDATION (UNSPECIFIED) 12 21 1 34
MILD MENTAL RETARDATION - 3 33 36
MODERATE M ENTAL RETARDATION - 9 9
TOTAL 12 24 43 79

As may be seen from TABLE I, there were 12, 24 and 43 mentaly retarded offenders referred
for forendc observation during the years 2001, 2002 and 2003 respectively, ultimady leaving
an overdl sample sze of 79 (25.16%) mentally retarded offenders who have been sent to Fort



England Hospitd (FEH) for a forma period of assessment and observation out of a grand

total of 314 (100%).

TABLE II: PERCENTAGE OF MENTALLY RETARDED OBSERVATION CASES STRATIFIED

BY YEAR
2001 2002 2003 TOTAL
MENTAL RETARDATION 16.22 16.41 0.55 33.18
(UNSPECIFIED)
MILD MENTAL RETARDATION - 2.34 18.13 20.47
M ODERATE M ENTAL RETARDATION - - 4.95 4.95
TOTAL (%) 16.22 18.75 23.63

TABLE II's results are indicative of the breskdown percentages of observation patients,
dratified by year, who have been diagnosed with menta retardation.
retardation has also been included where possble Of specific note is the incresse in the
number of mentaly retarded forensic observation patients over time, from 16.22 percent in

2001 to 23.63 percent in 2003.

The severity of




3.1.2 QUESTION II:

Are some types of charges more frequently associated with a diagnosis of mental
retardation?

TABLE III: CHARGES AGAINST M ENTALLY RETARDED OFFENDERS AS CATAGORISED

PER YEAR

CHARGE 2001 2002 2003 TOTAL

ARSON
RAPE
ATTEMPTED RAPE
ROBBERY
MURDER
HOUSEBREAKING
KIDNAPPING -
POSSESSION OF STOLEN GOODS -
INTIMIDATION -
ASSAULT -
INDECENT ASSAULT -
THEFT -
ATTEMPTED MURDER -
STOCK THEFT -
MALICIOUS DAMAGE TO PROPERTY -
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An andyss of the charges against individuas, who were sent to FEH for forensic observation
and who were subsequently diagnosed as being mentally retarded, into categories, indicates
that violent crimes, for example murder (140017.72%), rape (300137.97%) and assault
(90011.39%), appear to be most prevdent or associated with a diagnoss of mentd
retardation. A smilar anadyssindicating percentages may be found in TABLE IV below.



TABLE IV: CHARGE PERCENTAGES OF M ENTALLY RETARDED OFFENDERS AS

CATAGORISED PER YEAR

CHARGE 2001 (%) | 2002 (%) | 2003 (%) | = 2001-2003 (%)

ARSON 8.33 4.17 - 2.53

RAPE 25.0 45.83 37.21 37.97
ATTEMPTED RAPE 8.33 8.33 4.65 6.33
ROBBERY 16.67 - - 2.53

MURDER 41.67 4.17 18.6 17.72
HOUSEBREAKING - 12.5 - 3.8
KIDNAPPING - 417 2.33 2.53
POSSESSION OF STOLEN GOODS - 4.17 - 1.27
INTIMIDATION - 417 - 1.27

ASSAULT - 417 18.6 11.39

INDECENT ASSAULT - 417 6.98 5.06
THEFT - 417 4.65 3.8
ATTEMPTED MURDER - - 2.33 1.27
STOCK THEFT - - 2.33 1.27
MALICIOUS DAMAGE TO PROPERTY - - 2.33 1.27

3.1.3 QUESTION IlI:

Isthere alink between the severity of mental retardation and type of charge?

As there was a dearth of data specifying the severity of menta retardation in both 2001 and
2002, it was not possble to ascertain whether any links existed between the severity of mentd

retardation and type of charge in those years. However, as adequate data was available for the

year 2003, atable indicating any possible links for that year may be found below.




TABLE V: NUMBER OF CHARGES PER CATEGORY AS DEFINED BY SEVERITY OF

MENTAL RETARDATION IN 2003

2003 MENTAL RETARDATION MILD MENTAL M ODERATE M ENTAL TOTAL

n=43 (UNSPECIFIED), n=1 RETARDATION, n=33 RETARDATION, n=9 (%)
CHARGE

RaPE 1 13 2 16 (37.21)
ASSAULT - 7 - 7 (16.28)
MURDER - 5 3 8 (18.6)

TABLE V contains the most prevaent charges, across al groups, agangt mentdly retarded
offenders, as categorised by severity, in 2003. Violent crimes, particularly rape, predominate,
especidly when taking into account that the 31 charges listed (16+7+8=31) comprise more
than hadf of the sample (n=43) of mentally retarded offenders who were assessed during the
time period (see TABLE I, SECTION 3.1.1). A link may therefore be drawn between violent
crimes, especidly rgpe and assault, and the mildly mentadly retarded offender. However, no
amilar links may be drawvn for the moderatdly mentaly retarded offender, due to the limited
numbers involved in this studly.

3.1.4 QUESTION IV:

What percentage of mentaly retarded observation patients were deemed unfit to plead and
not responsible for their actions?

The data utilised in regards to fitness to plead and crimind respongbility is being presented
by year, with an ovedl indication following. All tables provide percentages and not
datistical descriptions of the data.

TABLE VI: RECOMMENDATIONS TO THE COURT REGARDING FITNESS TO PLEAD IN
2001

2001

FIT TO PLEAD (%) UNFIT TO PLEAD (%)
MENTAL RETARDATION (UNSPECIFIED) 4 (33.33) 8 (66.67)




TABLE VII: RECOMMENDATIONS TO THE COURT REGARDING CRIMINAL

RESPONSIBILITY IN 2001

2001
RESPONSIBLE NoT DIMINISHED INSUFFICIENT
(%) RESPONSIBLE | RESPONSIBILITY | INFORMATION
(%) (o) (o)
MENTAL
RETARDATION 2 (16.67) 7(58.33) 3(25.0) 0
(UNSPECIFIED)

TABLES VI and VIl provide the percentage breskdowns of recommendations to the court
regarding fitness to plead and crimind respongbility for the year 2001. Of note is that two-
thirds (66.67%) of referred observation patients who were subsequently diagnosed as being
mentally retarded were found unfit to plead and over 83 percent (58.33 + 25.0 = 83.33%) of
the same group were found to ether be not responsble for ther actions or as having
diminished responsibility.

TABLE VIII: RECOMMENDATIONS TO THE COURT REGARDING FITNESS TO PLEAD IN

2002
2002
FIT TO PLEAD UNFIT TO PLEAD (%)
(%)
MENTAL RETARDATION (UNSPECIFIED) 13 (54.17) 11 (45.83)

TABLE IX: RECOMMENDATIONS TO THE COURT REGARDING CRIMINAL

RESPONSIBILITY IN 2002

2002
RESPONSIBLE NoT DIMINISHED INSUFFICIENT
(%) RESPONSIBLE | RESPONSIBILITY | INFORMATION
(%) (%) (%)
MENTAL
RETARDATION 4 (16.67) 14 (58.34) 5 (20.83) 1(4.17)
(UNSPECIFIED)

TABLES VIII and IX provide the percentage breskdowns of recommendations to the court
regarding fithess to plead and crimind respongbility for the year 2002. Contrary to the
figures for 2001, amost 55 percent (54.17%) of referred observation patients who were

subsequently diagnosed as being mentaly retarded were found unfit to plead. However,



smilarly to 2001 amost 80 percent (58.34 + 20.83 = 79.17%) of the same group was found to
be either not respongible for their actions or as having diminished responsbility.

TABLE X: RECOMMENDATIONS TO THE COURT REGARDING FITNESS TO PLEAD IN

2003
2003
FIT TO PLEAD (%) UNFIT TO PLEAD (%)
MENTAL RETARDATION (UNSPECIFIED) 0(0) 1(2.33)
MILD MENTAL RETARDATION 30 (69.77) 3(6.98)
MODERATE M ENTAL RETARDATION 1(2.33) 8 (18.6)
TOTAL 31 (72.1) 12 (27.91)

TABLE XI: RECOMMENDATIONS TO THE COURT REGARDING CRIMINAL

RESPONSIBILITY IN 2003

2003
RESPONSIBLE NoT DIMINISHED INSUFFICIENT
(%) RESPONSIBLE | RESPONSIBILITY | INFORMATION
(%) (%) (%)
MENTAL
RETARDATION 0(0) 1(2.33) 0(0) 0(0)
(UNSPECIFIED)
MILD MENTAL 9 (20.93) 2 (4.65) 20 (46.51) 2 (4.65)
RETARDATION
M ODERATE
MENTAL 0(0) 2 (4.65) 5(11.63) 2 (4.65)
RETARDATION
TOTAL 9 (20.93) 5(11.63) 25 (58.14) 4(9.3)

TABLES X and Xl provide the percentage breskdowns of recommendations to the court
regarding fitness to plead and crimind responghility for the year 2003. Where possible, the
sveity of retardation has adso been included. Continuing the trend of an increase in the
number of mentdly retarded offenders who are found fit to plead, and in line with the figures
from 2001 and 2002, just under thirty percent (27.91%) of referred observation patients who
were subsequently diagnosed as being mentdly retarded were found unfit to plead. However,
smilarly to 2001 and 2002 over two-thirds (11.63 + 58.14 = 69.77%) of the same group was
found to ether be not respongible for their actions or as having diminished responghility.




TABLE XII: OVERALL RECOMMENDATIONS TO THE COURT REGARDING FITNESS TO

PLEAD
~ 2001 2003
FIT TO UNFIT TO TOTAL (%)
PLEAD (%) PLEAD (%)
MENTAL RETARDATION (UNSPECIFIED) 17 (35.42) 20 (64.52) 37 (46.84)
MILD MENTAL RETARDATION 30 (62.5) 3 (9.68) 33 (41.77)
M ODERATE M ENTAL RETARDATION 1(2.08) 8 (25.81) 9 (11.39)
TOTAL 48 (60.76) 31 (39.29) 79 (100)

TABLE XII provides an over-arching indication of the data collected for 2001, 2002 and 2003,

finding that 39.24 percent of dl individuas who were referred to FEH for a period of forensic
observation and who were subsequently diagnosed with mentd retardation were found unfit

to pleed. FIGURE | provides a limited visud representation of the percentages indicated

above.

FIGURE I: A GRAPHICAL REPRESENTATION OF THE OVERALL PERCENTAGES LISTED

IN TABLE XII

Percentage

01 At to Plead Unfit to Plead Total
MR (U) 35.42 64.52 46.84
OMild MR 625 9.68 41.77
Moderate MR 2.08 25,81 11.39
OTotal 60.76 39.24 100




TABLE XIII: OVERALL RECOMMENDATIONS TO THE COURT REGARDING CRIMINAL

RESPONSIBILITY
~ 2001 -2003
RESPONSIBLE Not DIMINSISHED INSUFFICIENT | TOTAL
(%) RESPONSIBLE | RESPONSIBILITY | INFORMATION (%)
(Y0) (%) (%)

MENTAL 37
RETARDATION 6 (40.0) 22 (84.62) 8 (24.24) 1(20.0) (46.84)
(UNSPECIFIED)

MILD 33

MENTAL 9 (60.0) 2 (7.69) 20 (60.61) 2 (40.0) (41.77)
RETARDATION

MODERATE

MENTAL 0(0) 2 (7.69) 5(15.15) 2 (40.0) 9 (11.39)

RETARDATION
TOTAL 15 (18.99) 26 (32.91) 33 (41.77) 5(6.33) 79 (100)

TABLE XIII provides an over-arching indication of the data collected for 2001, 2002 and
2003, finding that dmost 75 (32.91 + 41.77 = 74.68%) percent of al individuals who were
referred to FEH for a period of forensc observation and who were subsequently diagnosed
with mental retardation were found not responsble for ther actions or as having diminished
regpongbility.  FIGURE Il provides a limited visud representation of the percentages
indicated above.

FIGURE II: A GRAPHICAL REPRESENTATION OF THE OVERALL PERCENTAGES LISTED

IN TABLE XIII

100 1
80 1
60 1

40 11
W s %
0- Y
MR (U) 40 84.62 24.24 20 46.84

Not Diminished | Insufficient
O Mild MR 60 7.69 60.61 40 41.77

1
Y7
Responsible Total
Moderate MR 0 7.69 15.15 40 11.39
|I:| Total 18.99 32.91 41.77 6.33 100
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Responsible | Responsibilit Info




3.2 PERTAING TO SECTION 2.1.1.2:

3.2.1 QUESTION I:

How many mentaly retarded offenders ae currently in Fort England Hospita for
rehabilitation purposes?

An andyss of the State Petient Data Base at FEH on 29 April 2004 indicated that as at 1
January 2004, there were 24 mentally retarded offenders remanded as State Patients under
Section 28(3) of the Mental Hedth Act 18 of 1973 to FEH for rehabilitation. Of those 24
patients, two were femaes and 22 were maes. The patients were split over sx wards, with
only one resding in the Forendc Unit under maximum security. In terms of the behaviourd
modification program (see GHAPTER |, SECTION 1.6.4.1), 13 of the patients were in Group A,
two were in Group B and five were in Group C. Of the remaining four patients, three had
absconded and one was on leave-of-absence. It should be noted that sx of the patients
included in the sample of 24 were first remanded to FEH as State Patients before 1 January
2001.

3.2.2 QUESTION II:

What proportion of these mentally retarded offenders are being successfully rehabilitated?

(i) ADAPTABILITY TO THE BEHAVIOUR MODIFICATION PROGRAM — Of the 13 State Patients
in Group A, 11 were Group A members as of 1 January 2004, with only two being promoted
to Group A in 2004. On average, each individud patient took approximately four to five
months to be promoted to Group A, as with the exception of two patients, the other 11
patients were put into Group C upon arival a FEH. One of the two patients in Group B was
scheduled for promotion to Group A, while the other patient in Group B was demoted from
Group A due to an infraction of the ward rules. All five patients in Group C were consdered
to be difficult to manage within the hospitd setting and according to ther files had
experienced numerous promotions and demotions due to poor internd behavioura controls.

None of the patients in Group C were being considered for promotion.



(i) LEAVE-OF-ABSENCE — Data collected from the individud State Patient files indicated that
12 of the 13 patients in Group A had been granted Leave-of Absence (LOA) a some point,
with eght of the patients consdered to have had successful LOA’s as their LOA was
extended due to good behaviour and laudable progress reports from their custodians. The one
remaning patient in Group A was scheduled for LOA; however difficulties were encountered
by socid workers in terms of finding the patient an gppropriate custodian. All 13 patientsin
Group A had ether further LOA’s planned for them or were being consdered for
reclassfication or discharge. One of the patients in Group C had been granted severa LOA'S,
however numerous behavioura disturbances smilar to those that led to his demotion to Group
C were reported by his custodian. As of 4 May 2004, none of the patients in Group B and
only one of the paients in Group C were scheduled by their respective multi-disciplinary
teamsfor LOA in the near future,

(i) POSSBLE RECLASSIFICATION OR DISCHARGE — In Group A, five of the patients were
being congdered for some form of discharge (whether it was conditiond or unconditiond),
two were being consdered for reclassfication, while the remaining Sx patients future
management would be considered after further positive reports were received about their leve
of adaptability while on LOA. In Group C, two of the patients were being consdered for
reclassfication. The remaining three patients in Group C as well as the two patients in Group

B were not yet being considered for any form of reclassfication or discharge.

3.2.3 QUESTION IlI:

What are the impediments to successful rehabilitation inherent in the current process?

With regard to the mentaly retarded State Petient, severa problems arise that are not usudly
faced when working with or rehabilitating the nonrmentaly retarded State Patient.
Specificdly the following themes were identified:

() LACK OF A ‘TRADITIONAL MEDICAL SOLUTION — Unlike a State Patient with a primary
Axis | DSM diagnosis, for example Schizophrenia, there is no gppropriate trestment protocol
or medication indicated that will lessen an individud’sleve or severity of retardation.



(i) DEARTH OF COGNITIVE ABILITIES — Due to the fact that an individud is mentadly
retarded, and depending on the severity of the retardation, certain patients may be unable to
comprenend or fully understand both ward and hospitd rules, thereby resulting in frequent
infringements usudly in the form of undedrable behaviour. In the case of FEH, such
undesrable behaviour (which is usudly the result of the mentdly retarded individud's
inability to respond to podtive and negative reinforcement) may rexult in the mentaly
retarded State Patient being transfered to the Forensc Unit and possibly prescribed

neuroleptic medication in an attempt to control his or her behaviour.

(i) LEGAL PROBLEMS WITH RECLASIFFICATION OR DISCHARGE — The Director of Public
Prosecutions may refuse applications by hospital saff, for the reclassfication or discharge of
mentally retarded State Petients, on the basis that such individuas are unable to function in
the ungtructured environment that is today’ s modern society.

(iv) IssUES OF GENDER — In the case of femde mentdly retarded State Patients, a dearth of
knowledge and facilities exids as to appropriate means of behaviourd control and
modification.

(v) MANAGEMENT PROBLEMS DUE TO THE SEVERITY OF RETARDATION — Despite severd
obstacles (as mentioned above) a dgnificant portion of mentaly retarded State Petients are
ultimately rehabilitated and discharged from the psychiatric hospital setting.  However, those
mentally retarded State Patients who remain within the rehabilitative sysem are notorioudy
difficult to manage due to the severity of their retardation.

(vi) LACK OF APPROPRIATE FACILTIES — In generd, there is no specidist facility or hospita
setting within South Africa that caters specificaly to the needs of mentdly retarded State
Petients.



CHAPTER 1V: DISCUSSION

4.0 INTRODUCTION:

This study has amed to add to the fidd of knowledge concerning the mentaly retarded
offender in South Africa, both in terms of the prevdence of such offenders and in terms of
rehabilitation and the difficulties faced in regards to taloring the rehabilitative process to such
offenders specialised needs.

The literature review contained in GHAPTER | traces the origins of such concepts as fitness to
plead and crimina responshility, yet reveds little prior research, specificdly within the South
African context, concerning the application of these principles to the mentaly retarded
offender.  Further, two options for dternate community-based intervention are discussed, in
which the rehabilitation process is individudly customised to suit the specidised needs of the
mentaly retarded offender.

CHAPTER |1l highlights some of the complexities faced in South Africa by the mentd hedth
system and the professonals who work within it in regards to the mentally retarded offender.
The data is ds0 in line with previous studies conducted in other countries (Hayes, 1996; Ho,
2003), which indicate that as a group, mentaly retarded offenders pose sgnificant chalenges
and obstaclesto systems dready in place.

The dinicd implications of the results contained within this chapter serve to highlight the
problems inherent in the forendc rehabilitative process and in paticular the growing
complexities of modern forendgc rehabilitation, while concurrently illugrating the drengths, in
terms of predictors of successful rehabilitation, intrinsic to current practice.

It is hoped that the findings of this sudy will augment our understanding of the specific needs
of the mentdly retarded offender and dlow new techniques to be developed that will ad in
not only the traditiond rehabilitation of such offenders, but dso in the application of dternate
forms of rehabilitation, specificdly within the South African context.



4.1 CLINICAL IMPLICATIONS OF THE FINDINGS:

4.1.1IN A SOUTH AFRICAN FORENSIC OBSERVATION SETTING:

(i) SIGNIFICANT NUMBER OF MENTALLY RETARDED OBSERVATION PATIENTS — Over 25
percent (25.16%) of dl forensc observation cases referred to Fort England Hospitd (FEH)
were subsequently diagnosed with menta retardation.  Thus, sSmilar to other countries
(Barron et d., 2002), it is incumbent upon mentad hedth professonds working within South
African forensc observation settings to adapt their assessment methodology to the complex
needs and requirements of such individuds — Such adaptation will entall researching a
supplementary means of sendtive, accurate and culturdly far 1Q assessment that is
contextuaised within the South African milieu, as well as additiond traning for those daff
members within foreng ¢ settings who are unfamiliar with the condition of mentd retardation.

(i) PREDOMINANCE OF SEXUAL OFFENSES — An andyss of the charges againg mentdly
retarded forensic observation patients indicated that violent crimes such as rape, murder and
assault appear to be the most prevaent. Such results are in line with those found in the United
States of America (USA), where sexud offences appear to predominate (Day, 1994; Murphy
et a., 1983). The connotation of such a finding indicates that the rehabilitation of mentaly
retarded offenders charged with such crimes will be more complicated and lengthy than the
rehabilitation of other mentaly retarded offenders, as these individuds create concerns
regading the safety of community members if they are granted a leave-of-absence.
Additionaly, concerns that will arise from the community as to the presence of a violent
andlor s=x offender within ther mids, will have to be addresssd by mentd hedth

professiondls.

(i) LINKS BETWEEN SEVERITY OF RETARDATION AND TYPE OF CRIME — Within the South
African context, a tenuous link may be drawn between violent crimes, especidly rgpe and
assault, and the mildly mentaly retarded offender. However, due to a lack of pertinent data,

other links between severity of retardation and type of crime were not able to be made.

(iv) IMPLICATIONS FOR REHABILITATIVE PROGRAMS — 39.24 percent of al individuas who
were refered to FEH for a period of forendc observation and who were subsequently
diagnosed with mentd retardation were found unfit to plead, while 32.91 percent were found



not responsble for their actions. Consequently, a dgnificant number of mentaly retarded
individuds will therefore be certified under Section 28(3) of the Menta Hedth Act 1973 and
remanded as State Patients to an gppropriate psychiatric ingitution for rehabilitation

Further, 41.77 percent of mentaly retarded forensc observation patients were found to have
diminished responghbility.  Accordingly, these patients will return to the legd sysem where
they will face trid, where mitigating circumgtances may be taken into account upon
sentencing.

4.1.2 IN A SOUTH AFRICAN FORENSIC REHABILITATION SETTING

SIGNIFICANT NUMBER OF MENTALLY RETARDED STATE PATIENTS:

As a 1 January 2004, there were 24 mentdly retarded offenders who have been remanded as
State Patients under Section 28(3) of the Menta Hedth Act 18 of 1973 to FEH for
rehabilitation, which comprises sx and a hadf percent (6.5%) of the totd State Petient
population in resdence a FEH. Thus it is incumbent upon the mentd hedth professonds
working a FEH and other forensic rehabilitation facilities to adapt the rehabilitation program
dready in place to the complex needs and requirements of such individuds, espedaly when
teking the mentaly retarded individuds limited cognitive and adaptive functioning &bilities

into account.

PREDICTORS OF SUCCESFUL REHABILITATION:

() ADAPTABILITY TO THE BEHAVIOUR MODIFICATION PROGRAM — Of the 24 mentdly
retarded offenders remanded as State Patients to FEH for rehabilitation, 13 were in Group A,
two were in Group B and five were in Group C. Of the remaining four patients, three had
absconded and one was on leave-of-absence.  Consequently, it may be inferred that over haf
of the mentdly retarded State Patients at FEH were responding to the behaviour modification
program in a desred manner, as exhibited in ther adgptive behaviour (i.e. promotion to
Group A) and that these individuds were able to comprehend to a satisfactory degree the
dructured environment in place a FEH. However, it should be noted tha the remaining
mentally retarded State Patients were druggling to adapt to the hospitd environment as
evidenced by the five patients in Group C who were considered to be difficult to manage



within the hospitd sdtting as, according to ther files, they had experienced numerous

promotions and demotions due to poor interna behaviourd controls.

(i) LEAVE-OF-ABSENCE — 8 of the patients in Group A were conddered to have had
successful Leave-of-Absence (LOA), which were judged on the basis of pogtive reports from
custodians and, where applicable, by extensons of the LOA time period. The remaning
patients in Group A were dl scheduled for further LOA, while none of the patients in Group
B and only one of the patients in Group C was scheduled for LOA. Hence, successful LOA’s
provide an indication that the mentaly retarded State Patient's advancement through the
rehabilitative process is progressng in a saidfactory manner.  However, some mentdly
retarded State Patients are deemed to have had unsuccessful LOA due, in part, to problems
with acceptance or digmatisation within the community, neglect by ther custodians and an
indbility to trander the gans they have made within the dructured hospitd setting to the
ungiructured community setting.

(i) POsSBLE RECLASSIFICATION OR DISCHARGE — In Group A, five of the patients were
being consdered for some form of discharge, while two were being consdered for
reclassfication, as were two patients in Group C. Applications by hospitd daff for the
reclassfication or discharge (whether conditional or unconditiona) of a mentaly retarded
State Patient, dictates that a particular patient’s progress through the rehabilitative sysem has
been satisfactory, and that no further gains or improvements, specificaly in ther behaviour,
may be made or expected. Accordingly, it may be assumed that these individuds ae
therefore equipped to rejoin society as productive, nor-threstening persons.

The above three points form the bass on which the success of an individud’s progress
through the rehabilitative process may be judged. However, these points are by no means dl
encompassing as the only predictors of successful rehabilitation. Thus, it should be kept in
mind that a mentdly retarded State Patient may be progressng satifactorily through the
rehabilitative process (i.e. they have been promoted to Group A) without having been granted
LOA or being conddered for reclassfication or discharge, due to factors beyond the scope of
the individud’'s paticipation within the rehabilitation process. For example, difficulties in
locating an appropriate custodian precludes the granting of LOA and indeed discharge, on the
basis that the patient will be left unsupervised within the community and is therefore likely to
re-offend.



IMPEDIMENTS TO SUCCESSFUL REHABILITATION:

() LAcCK OF A ‘TRADITIONAL MEDICAL SOLUTION — The lack of a ‘traditiond’ medicd
intervention for mentd retardation, dictates that mental hedth professonds working with
such offenders will have to adapt rehabilitative programs and methods that have dready been
implemented to suit the specidised needs of such offenders.  Such adagptation would likely
entall extending the time period that such offenders remain within the rehabilitative process
as, for example, deficits in ther cognitive abilities may increase the length of time needed for
such individuds to comprehend the rules in place in the structured environment & FEH and
thus their progress through the behaviour modification program will be dower.

(i) DEARTH OF COGNITIVE ABILITIES — Mentdly retarded offenders, particularly those
individuals whose retardation is severe, have a limited ability to learn new behaviour and thus
sruggle to adapt to the rehabilitative process, as they srain to comprehend postive and
negative reinforcement. Therefore specid care and understanding must be taken into account
when reviewing such offenders progress through the rehabilitative process, especidly in
respect of behavioural performance.

(i) LEGAL PROBLEMS WITH RECLASIFFICATION OR DISCHARGE — Refusd by the Director
of Public Prosecutions to reclassfy or discharge (whether conditiondlly or unconditionaly)
mentaly retarded State Petients may place pressure on hospitd staff and resources in terms of
the growing numbers of mentdly retarded State Petients, which may lead to difficulties in
program implementation and follow through due to, for example, low patient : &t ratios.

(iv) IssUES OF GENDER — a dearth of knowledge and facilities exist as to appropriate means
of behaviourd control and modification in the case of mentdly retarded State Patients who
ae femde. Thus rehabilitative efforts with regards to such femde State Patients are
hampered as limited numbers preclude any evduation or research into the efficacy of sysems
that are currently utilised. For example, as a 4 May 2004 only eight of the 369 State Patients
in resdence a FEH were femde of which just three were diagnosed as being mentdly
retarded. Thus it is impracticd to evauate ther progress through the rehabilitative process in

comparison to their mae counterparts.



(v) MANAGEMENT PROBLEMS DUE TO THE SEVERITY OF RETARDATION — Those mentdly
retarded State Patients who remain incumbent within the rehabilitative sysem are notorioudy
difficult to manage due to the severity of ther retardation. As such, long-term planning thet
extends beyond the current processes dready in place is needed to optimise the successful
rehabilitation of these individuds. Such planning would possbly entall additiond funding,
housng, daff and ancllay sarvices, as in the case of a limited number of mentaly retarded
State Patients ther progress through the rehabilitative process will be prolonged in
comparison to norrmentally retarded State Petients.

(vi) LACK OF APPROPRIATE FACILTIES — In generd, there is no specidist facility or hospitd
sting within South Africa that caters specifically to the needs of mentaly retarded State
Paients. Thus, a lack of uniformity exists concerning the rehabilitative process and policies
a work in differing inditutions, which precludes uniformity theréby impacting negetively
upon the rehabilitative success rate.

The aove gx points are illudrations of impediments to successful rehabilitation inherent in
working with mentaly retarded offenders.  However, these points do not preclude the
ultimately successful rehabilitation of such offenders.  Rather they serve to demonsrate
difficulties which may be encountered by mentd hedth professonds when working to
rehabilitate mentally retarded offenders within the current process.  Accordingly, it should be
noted that despite encountering such difficulties, the rehabilitation of mentdly retarded State
Patients does progress (if the factor of mental retardation is taken into account) abeit a a

sometime dower rate than other non-mentally retarded State Petients.

Consequently, if the implications of the above sx points are integrated into developing and
talloring the current rehabilitation process to the specidised needs of mentdly retarded
offenders, management and trestment should idedly consder the issues of (i) socidisation,
(i) poor internd controls, (iii) faulty socid learning, (iv) educationd underachievement, (V)
lack of socid and occupational skills, and (vi) poor sdf-image. Thus if appropriate funding
may be obtaned, a pilot sudy dong the lines of the DEVELOPMENTALLY DISABLED
OFFENDERS PROGRAM (The Arc of New Jersey, 2003) should be attempted and perhaps
modified to suit South African conditions.



4.2 CONCLUSIONS:

This dudy shares many dmilaities with other Studies concerning the implications, both
postive and negative, of rehabilitating mentaly retarded offenders (Beail, 2002; Jahoda,
2002; Lindsay et d., 2002), while a the same time placing such implications within the South
African context. Ovedl, the results highlight the difficulties experienced by mentd hedth
and, to some extent, legd professionals when working with the mentally retarded offender.

Despite the dgnificant population Sze of mentaly retarded offenders, there remain substantia
aess of deficit in sarvice provison, and numerous unanswered questions regarding
appropriate diverson and rehabilitation of such offenders, both pre-trid and pogt-trid (Barron
et a., 2002).

Thus, while individuds who are mentaly retarded make up a smdl percentage of the South
African population and indeed an even smdler percentage of crimind offenders, the number
is dgnificant enough to dictate that more careful intervention, management and particularly
rehabilitation methods are dirdy in need of further research (as the current rehabilitation
sysem does not have full vaue for al mentadly retarded State Petients) and the attention of
not only menta hedlth and legd professionds but the entire community too.

4.3 LIMITATIONS OF THE RESEARCH:

Four limitations of this research must be acknowledged:

(i) The lack of specifiers in regards to dratifying the data contained in GHAPTER 3, SECTION
3.1.3 limited the accuracy of the determination of corrdations between the severity of
retardation and type of charge.

(i) Mentdly retarded femde patients may have different charges agangt them compared to
mentdly retarded mde patients. For example, it is highly unlikey that mentaly retarded
femdes will commit rgpe.  Thus the sample utilised for data andyss in CHAPTER 3,
SECTIONS 3.1.2 and 3.1.3 is possibly skewed, which therefore casts doubt on any correlaions
obtained. However, the number of mentdly retarded femde observation patients included in
this sudy was very smdl (n=5), thus the effect of this variable is negligible.



(ii) Spedficdly within the Forendc Unit and occasiondly in the State Patient wards at Fort
England Hospitd (FEH), assessments of intdligence and the subsequent identification of
mentally retarded offenders is undertaken via the use of a standardised test of inteligence,
namdy, the Raven's Coloured Progressive Matrices (RCPM), which is congdered to be the
leest culturaly biased of the generd intdligence teds avalable in South Africaa However,
the RCPM is composed of predominantly visuospatial items (Lezak, 1995), which may lead to
discrepancies in test results (such as specifying the severity of mentd retardation) and
posshle misdiagnods, especidly if a paient has unknown right hemisphere brain damage
(Lezak, 1995). While such discrepancies are possble, it is important to remember that no
diagnoss of mental retardation is made at FEH soldy on the bass of 1Q score. The gathering
of collatera information is congdered to be an integra pat of the process especidly in
determining levels of adaptive functioning.

(iv) The research contained within this dudy is focused soledy on the mentdly retarded
offender. The incluson of other categories of mentd illness as wdl as co-morbid menta
illnessmenta retardation diagnoses would have been of use in identifying problems that are
specific to the mentaly retarded offender done. Mentdly retarded offenders are not the only
individuas who struggle within the rehabilitative process as problems may be encountered by
menta hedth professonds when working to rehabilitate, for example, individuas diagnosed
with schizophrenia

4.4 SUGGESTIONS FOR FUTURE RESEARCH:

() Loca South African courts have long stressed the importance of psychologica testimony
in cases where the defense is one of a lack of criminad responshbility due to non-pathologicd
reesons (Louw, 1995). The use of such tedimony in the sentencing stage of crimind
proceedings has adso been recommended by the court (Louw, 1995) and should be
investigated further in terms of the mentaly retarded offender particularly since the condition
of mentd retardation isinnate and therefore untregtable by traditional medica methods.

(i) Within the legd context, scholars should investigate addendums to the laws governing
crimind responghbility that would gpply specificdly to the mentdly retarded individud. Such
laws would idedly dipulate methods and controls that would ensure the mentdly retarded
individud far and equal access to judice and remand to appropriate specidist rehabilitative



facilities where necessary.  While this suggestion does not gpply directly to the field of menta
hedlth, the outcomes of such research, i.e. possble changes to South African law, will have
direct implications for the rehabilitative process and the mentad hedth professonds who work
within the forengc paradigm.

(i) The efficacy of dternate forms of rehabilitation that would ad the mentdly retarded
offender is, in most parts, based on small-scale uncontrolled research studies, which lack any
level of homogeny (Barron et d., 2002). Thus the success of such dternate forms of
renabilitation  remans  questionable. However, inteventions dgmilar to the
DEVELOPMENTALLY DISABLED OFFENDERS PROGRAM (The Arc of New Jersey, 2003)
should dill idedly be researched on a nationd scde in South Africa by mentd hedth
professonds, for despite difficulties with funding, culturd variations and generd public
misnformation and prgudice, the benefits of implementing such a program will likdy
outweigh the initid problems encountered when adapting it to South African conditions.

(iv) A long-teem study should be conducted that incorporates regular follow-up of the
progress of the mentaly retarded offender both within the rehabilitation setting and within the
community after discharge.  Such dudies would idedly assess the mentaly retarded
offender’s (i) ability to adapt to new environments (i) &bility to learn new life and
socidisation ills, for example, some form of semi-skilled sheltered employment, and (iii)
ability to benefit condructively both within the community, and financidly.
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APPENDIX A: FORENSIC UNIT DATA CAPTURE SHEET



FORENSIC UNIT

DATA CAPTURE SHEET

1. HOSPITAL NUMBER | |
2. SURNAME | |
3. AGE ]
4. SEX
5. HOME LANGUAGE (Specify) | |
6. CURRENT MARITAL STATUS
0 1 2 3 4 5 6
UNKNOWN SINGLE MARRIED COMMON DIVORCED SEPARATED WIDOW
7. HLE
0 1 2 3
UNKNOWN NO FORMAL ED. SPECIAL ED. LESSTHAN STD. 6
4 7
STD. 6-7 gTD. 8-9 gTD. 10 TERTIARY
8. EMPLOYMENT
[UNKNOWN 0 |YES 1 [NO 2 |

9. AREA WHERE PERSON RESIDES e.g. Grahamstown, Peddie

10. CRIMINAL CHARGE (List al charges as per Prosecutors report)

1

2
3
4

11. REFERRING MAGISTERIAL DISTRICT (see J138)

12. VICTIM (Accused' srelationship in violent crimes)

1 2 3 4
SPOUSE CHILD RELATIVE ACQUA INTANCE
5 6 7 8

STRANGER POLICE PARENT UNKNOWN

13. IFVICTIM IS A CHILD SPECIFY

1 2 3

OWN CHILD STEPCHILD RELATIVE

4 5 6

FRIEND/ ACQUAINTANCE STRANGER UNKNOWN




14. PAST CRIMINAL RECORD

1

2

3

YES

NO

UNKNOWN

14. REASON FOR REFERRAL

PAST PSYCHIATRIC HISTORY

REQUEST BY FAMILY

REQUEST BY ACCUSED

REQUEST BY LEGAL DEFENCE

PRE-TRIAL PSYCHIATRIC EVALUATION

ODD BEHAVIOUR IN COURT

OTHER

UNKNOWN

OIN|O|O|A~[WIN]|F-

15. PAST PSYCHIATRIC HISTORY

| UNKNOWN | YES 1 | NO 2

UNTREATED

TREATED BY TRADITIONAL HEALER

N

TREATED BY MENTAL HEALTH PROFESSIONAL

16. PAST PSYCHIATRIC DIAGNOSIS (if diagnosed and treated by amental health

professional)

17. FAMILY PSYCHIATRIC HISTORY

| UNKNOWN 0 | YES 1 | NO
18. SUBSTANCE ABUSE
0 1 2 3
UNKNOWN ALCOHOL DAGGA CRACK
COCAINE
4 5 6 7
MANDRAX oTC PRESCRIPTION OTHER
8 9
MULTIPLE NONE

19. PAST MEDICAL HISTORY

1

2.
3.
4.

20. PAST HEAD INJURY (Resulting in loss of consciousness and/or
hospitaisation)

[ 0. UNKNOWN [1 YES [ 2. NO

21. PHYSICAL ILLNESS DIAGNOSED AND TREATED DURIN THE
OBSERVATION PERIOD

1

2.




22. CURRENT MENTAL STATE

NORMAL

PSYCHOSIS

DEPRESSION

MANIA

DELIRIUM

COGNITIVE FALL-OUT (in the absence of psychosis and delirium)

MALINGERING

QOIN|D |0 WIN(F

OTHER

23. MENTAL STATE AT TIME OF OFFENCE

NORMAL

PSYCHOSIS

DEPRESSION

MANIA

DELIRIUM

COGNITIVE FALL-OUT (in the absence of psychosis and delirium)

MALINGERING

OTHER

@O (NP |G W IN|-

24. INVESTIGATIONS
251 LABTESTS YES NO-

ORMAL ABNORMAL

OT DONE

. FBC

. U& E

. LFT

. GLUCOSE

. URINE CANNABIS

. RPR

. TPHA

FTA

N
1 1
2 1
3 1
4 1
5. ESR 1
6. 1
7 1
8 1
9 1

1

NINININININININININ

N
0
0
0
0
0
0
0
0
0
0

10.H.LV.

25.2 FURTHER SPECIAL INVESTIGATIONS
YES | | NO

SPECIFY: (EG.CSF.TFT etc)

25. PSYCHOLOGICAL ASSESSMENT

YES

1. NEUROPSY CHOLOGICAL 1

2. PERSONALITY

3. INTELLIGENCE

PR

4. MALINGERING

N[N NN =




26. SOCIAL REPORT
YES NO 2

27. OCCUPATIONAL THERAPY REPORT

YES NO 2

29. PSYCHIATRIC DIAGNOSIS

AXISI

AXISTI

AXISTII

30. FITNESSTO PLEAD

FIT NOT FIT
1 2

31. CRIMINAL RESPONSIBILITY

RESPONSIBLE

DIMINISHED RESPONSIBILITY

NOT RESPONSIBLE

INSUFFICIENT INFORMATION

A(WINfF

CASE MANAGER

DATE COMPLETED




