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ABSTRACT

This research is based on the continuous search for dternatives in deding with custody
and access of minor children in divorcing families. In spite of the Mediation in Certain
Divorce Matters Act, 1987, providing for mediation, it did not lead to the widespread
implementation of mediation as an dterndive form of dispute resolution in divorce
matters. The family advocate as provided for in the Act, serves to protect the interest of
minor children in disputes. However, custody evauation is ill used to determine the
custody of minor children. Custody evauation comprises an in depth study and
assessment of the structure and functioning of the family made by a socid worker and
written up in the form of an evduative report which is then submitted to the family
advocate.

It occurred to the researcher that there had to be better ways of dedling with custody
disputes and consequently the damage done by the parents who fight over ther children
without any regard for the children’s fedings. It was consdered an option to find out
from the professonds directly involved with divorce and custody disputes why they have
not conddered dternatives, such as mediation, to resolve the disputes arisng out of a

divorce.

Semi-gructured interviews were conducted with five socid workers and five atorneys to
gain their perspectives on mediation, how the two professons could cooperate to assst
divorcing couples and how inter-professona collaboration could be used to promote the
use of mediation in East London.

The family advocate was identified as a key role player. The possbility of mandatory
mediation was raised with recommendations that it be consdered. The co-mediation
model was raised to enhance inter-professona collaboration. Socid workers see their
role as mediating custody issues where the attorneys see their role as mediating divison
of propety and assts. Both professons recognize that they have ther own unique
contribution to make. Both socia workers and atorneys have been found to be willing to
collaborate with each other to make a mediation service available to divorcing couples.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND

The researcher fird conceptudized this research while obsarving the way in which
custody investigations were undertaken by the office of the family advocate. It occurred
to the researcher that there had to be better ways of deding with custody disputes and
consequently the damage done by the parents who fight over ther children without any
regard for their children’ sfedings.

In spite of the Mediation in Certain Divorce Matters Act, 1987, providing for mediation,
cusody evaudion is gill used to determine the custody of minor children. According to
Hoffman (1989:107) the substance of custody evauation comprises of an in depth study
and assessment of the dructure and functioning of the family made by a mentd hedth
professond and written up in the form of an evauative report. This report is submitted to
the family advocate.

It was consdered an option to find out from the professonds directly involved with
divorce and custody disputes why they have not considered other dternatives, such as
mediation, to resolve the disputes arisng from a divorce. Many couples do not accept the
find judgement and tend to continue usng the children to maintan a hold on the non
cugtodian parent and to exert pressure on the children by involving them in the parenta
dispute.

The child's emotiond trauma, as suggested by Schafer (1993:17), is further heightened
where the parents, or a least one of them, are unable to come to terms with the fact that
the marriage is indeed over. This and the fact that the parents often fed tha they have
many unresolved battles to fight out, mean that the unfortunate child becomes the focus
of the mutud parentd wrah. A disurbing problem with divorce and access is the fact
that with the passage of time, the non-custodian parent in some cases, tends not to
exercise the access rights fully in order to avoid conflict with the custodian parent. Socid



workers and attorneys were identified as the professonas whom the researcher would
involvein this sudy.

The Mediation in Certain Divorce Matters Act (24/87), dthough referring to mediation in
its title, does provide for mediation but not as it is presently defined. Mediation is defined
by Boule & Rycroft (1997:3) as a decison-making process in which the paties are
asssted by a third party, the mediator, to improve the process of decisornrmaking and to

ass s the parties to reach an agreement to which each of them can assent.

The incorporation of mediation as one of the sarvices offered by the office of the family
advocate, rets with the initiative of the family advocate. The nature of the mediaion will
be dictated by the family advocateés own understanding of the mediation process
(Hoffman 1991:11)

The incorporation of the Mediaiion and Certan Divorce Matters Act (24/87) into the
datute book, demongtrates a concern for the members of families touched by divorce, in
particular children, because divorce mediation is a process by which society attempts to
safeguard ther interest. Divorce medidion can comprise a comprehensve sarvice in
which disputes relaing to continuing parenting of children, the divison of matrimonid
assts, child support and spousal maintenance can be mediated.

Mediation is not a subditute for legd advice or an dternative to legd representation.
Each form of intervention by attorneys or socid workers can complement and assst the
other. Clients, who are distressed, insecure and uncertain as to their objectives, often
confront atorneys. The attorney can only operate within a legd framework. In a study by
Davis & Roberts (1988:30) it was found that it is therefore tempting to push ahead with
the divorce and so deny the client time to reflect on the course of action she or he wishes

to pursue. In such a case, no dternatives to litigation are consdered.

The negative effect of divorce on children is of great concern. They often become the
subject matter of custody and access battles, which are fought without scant regard for
the emotiond damage done to the children. The irony as suggested by Pretorius



(1993:13) is that dl the hurt occurs under the guise of determining the best interest of the
children. In appropriate cases, mediation can go a long way to dleviate many problems

associated with the adversarid litigation process.

Judges, as suggested by Schafer (1993:129), are beginning to recognize the value and
importance of dternatives where the interests of minor children ae concerned. This
presents an opportunity for professonds to make use of an dternative such as mediation,
to minimize the conflict, which occur between parties during a divorce. Attorneys and
socid workers should understand the mediation process and its effectiveness as well as
the primary legd and ethica issues aisng in its use s0 that they can make informed

decisons whether to recommend its use to dients.

According to Hoffman (1991:12), the knowledge lega and socid work professonds
have of the nature and process of mediation must be expanded, not only to develop a
clear understanding of what is meant by the use of mediaion, but dso to hdp them
appreciae the sgnificance of inter-disciplinary collaboration.

The input from &torneys and socid workers concerning this collaboration should be
vauable in order to gan an understanding of their views on divorce mediation. It is the
understanding of the researcher that the law shapes and regulates al socid work practice,
whatever form the practice takes. The lav may give socid workers certain legd rights or
may impose certain legal obligations on them. The point made by Sdtzman (1990:10)
that the interdependence of legd and socid problems often require atorneys and socid
workers to work together to resolve clients problems, hold true for this research. Socid

workers must be able to communicate with lawyers in order to work with them.

1.2 OBJECTIVES OF THE RESEARCH

The gods of the research are:

= To explore the dtuations and experiences that have been encountered by socid
workers and attorneys when mediation has been used or attempted in order to develop



an understanding of the attitudes and expectations of mediation held by the two

professons.

To explore with socid workers and attorneys why, from ther professond
perspective, mediation is not widely used in their own practice and generdly.

To explore with socid workers and attorneys what they believe would facilitate the
co-operation between the two professons that would dlow for the increased use of

mediation

To devdop an understlanding of what is required to facilitate mediation by beginning
to develop an understanding of shared or different perspectives on mediation.

The areas that would be explored would include:

Professond perceptions of mediation
Undergtanding the role and usefulness of mediation
Socid work perceptions of the role of attorneys in mediation and attorneys

perceptions of the role of socid work in mediation.

1.3 ANTICIPATED VALUE OF THE FINDINGS

The researcher wants to begin to develop inter-professond undergtanding of the
possibilities of co-operation in the mediation field.

The researcher anticipates that the research findings, by identifying the reasons why
mediation is not done and the ideas generated on how to make it available, could

create an awareness which could lead to a process of implementation in the long term.

The researcher will make recommendations based on the findings about where and
how a mediation service shoud be offered.



= It is anticipated that the dissemination of the findings through appropriate media and
professond publications will contribute to create awareness about mediation as an

dternative dispute resolution mechanism in family matters.

1.4 RESEARCH DESIGN AND METHODOLOGY

141 Design

This study is exploratory in nature. The decison to conduct a study from the perspectives
of attorneys and socia workers consequently caled for a quaitative approach to explore
why mediation is not used in divorce matters and how inter-professona collaboration
between socia workers and attorneys could be enhanced in the area of study. Grindl &
Stothe (Grindl: 1988:225) suggested that the idea of exploratory research is to explore. It
is not the intention of this method to come up with datisticaly sound data or conclusive
results. It is used to build a foundation of generd ideas and tentative theories which can
be explored later with more precise and hence more complete research designs and
corresponding methodologes.

The study looks at the understanding of the perspectives the two professons have of each

other’ sroles as well astheir understanding of their own rolesin mediation.

1.4.2 M ethodology

In order to explore why mediation is not done and the possble inter-professond
collaboration between sociad workers and attorneys, literature resesarch was done. This
was essentiad in order to gain an understanding of mediation as a concept, its processes

and the roles of mediators in mediation.



Quditative interviewing was used as a daa collection insrument. Semi-structured
interviews were conducted with five atorneys and five socid workers. The interviews
conducted with these professionas centered on three broad themes:

= Biographica Information

= Socid workers and attorneys perspectives on mediation

= Socid workers and attorneys perspectives on inter-professona collaboration in
mediation

The non-probability snowbdl sampling technique as suggested by Stoker (Schnetler
1989:103) was used because it was deemed appropriate because mediation is not widdy
practiced in the East London area. The interviews were then andyzed using quditetive
methods of data analysis.

1.5. SCOPE AND LIMITATIONS OF THE STUDY

The study has focused on attorneys who are experienced in dedling with divorce matters
and who have at least three years experience. Socid workers needed to have investigated
a least three custody cases assigned to them by the family advocate after the latter
gopointed the socid workers as family counsdors in terms of the Mediation in Certan
Divorce Matters Act, (24/87). The scope of the study was thus limited due to the fact that
mediation is not widdly practiced in the area of the study.

It is anticipated that the study will not be representative of al legad and socid work
practitioners in the East London area. The findings cannot be generdized beyond the
sample because the sample is very smdl. The method of sampling could dso have a
limiting influence on the dudy because with nonprobability snow-bal sampling, the
possibility exigts that respondents can refer the researcher to other respondents who hold

the same views as themsdves.



The limitations of the study will be further discussed in Chepter 3.

1.6 PROBLEMS EXPERIENCED

The researcher experienced an initid problem with the socid workers and the attorneys
because the mgority have not acted as mediators. As one of the research gods, the
researcher wanted to explore the dtuations and experiences that have been encountered
by socid workers and attorneys when mediation has been used or attempted in order to
develop an understanding of the attitudes and expectations held by the two professions.

However, only one attorney has attempted mediation in two cases, two socia workers has
sat in as obsarvers in informa mediation sessons. The researcher believes that this lack
of practica experience in mediation did not detract from the qudity input the respondents
made. It would have enriched the data more if the respondents had practica experiencein
mediation.

The Mediation in Certain Divorce Matters Act (24/87) also does not specify that socia
workers be gppointed as family counsdors. A mediator in terms of the literature can aso
be any suitably qudified person, not necessrily an atorney or a socid worker. The

mediator had to be mindful of this because the study focuses on socid workers and
attorneys.

1.7 ORGANISATION OF THE STUDY

In this chapter, the study is briefly introduced, by placing it into context, describing the

ams and anticipated value of the research and examining its scope and limitations.

The dudy is organized in the following manner:

Chapter Two: A review of the literature on mediation is presented.



Chapter Three: Discusson of the methodology and research design that has been used

Chapter Four: Presentation and discusson of the findings

Chapter Five: Conclusons and recommendations and suggestions for further research

Findly there is a bibliography of sources followed by gppendix of the semi-structured

interview schedule and one transcribed interview.



CHAPTER TWO

LITERATURE REVIEW

2.1 INTRODUCTION

This chapter atempts to give an overview of the literature on mediaion. The fird section
will ded with defining mediation, the process of mediaion, advantages and
disadvantages of mediation.

The second section will ded with mediation and the law and the implications of the
relevant Act.

2.2BACKGROUND

The Mediation in Certain Divorce Matters Act 24 of 1987 has introduced the possibility
of mediaion in family disoutes One of the mgor disputes aisng out of a divorce is the
issue of the custody and access to minor or dependant children. A disturbing problem
with divorce and access is the fact that with the passage of time, the exercising of access
by the noncugtodian parent, tends to diminish to the point that it is hardly, if ever,
exercised at all.

This diminished exercise of access by the noncustodian parent is best understood by
identifying the problems of access. Difficulties are not only experienced by parents, but
dso by the children. These difficulties will be discussed by referring to Schafer (1993:14-
18), who identified the problems from the parents and the child's point of view.

221 PROBLEMSFROM PARENTS POINT OF VIEW
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» The cugodian parent usudly resents the fact that the non-custodian parent enjoys a
“Father Chrisimas’- like reaionship with the child. This is because the custodian
parent feds that, unlike the non-custodian parent, he/she has had to endure the
dressful and unattractive aspects of daly child-care by nursng, feeding and
disciplining the child.

= Even though the parents might have hoped tha the divorce would lead to a “clean
break” between them, they are often frustrated to discover that thisis not dways true.
Thus, the exercising of reasonable access by the noncustodian parent only servesto
remind both parents of the fact that they are inextricably emotionally bound to each

other.

= Irregular, infrequent and casud access, as well as chopping and changing access
arangements, are most irritating for the cugodian parent and, of course, most
unsettling for the child who comes to fed rgected by the absent parent. Smilarly, it
is dways distressng for the absent parent to discover that the previoudy agreed or
ordered access arrangements have been unilaterally changed by the custodian parent.

» The cugtodian parent's new spouse may resent the fact that the children are ill
maintaining contact with the other parent and may teke active steps to discourage

vigts

= Digance is dso a problem. The further away the non-custodian parent lives from the
child, the more difficult, expensve and inconvenient it is to exercise the privilege of

access.
222 PROBLEMSFROM CHILD’SPOINT OF VIEW
Mogt behavior scientists generdly accept that a child's emotiond well being is threatened

by the break-up of his parent’'s marriage. Some of the problems of access as suggested by
Schafer (1993:14-18) from achild’ s point of view are:
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= Whatever the access arangements between the parents, such arangements will
invariably prove to be emotiondly unsettling for the child.

= The child's emotiona trauma is further heightened where the parents, or a least one
of them, are unable to come to terms with the fact that the marriage is indeed over.
This, and the fact that the parents often fed that they have many unresolved battles to
fight out, means the unfortunate child becomes the focus of mutud parenta wrath.

= Second partners, whether of the custodian or noncustodian parent, add a new
dimengon of complexity to the child's life. It is not unusud for resentment to set in,
epecidly if the child sees the new partner as the cause of the breskdown of his
parent’s marriage.

= The rddionship the child enjoys with his vidting parent will be vadly different from
that previoudy enjoyed and, in dl probability, will no longer be as close as it might
have been previoudy. The child will have to make do with periodicd vigts by the
absent parent.

These and other problems associated with divorce and family disputes, have given rise to
the need to consder other options to the traditiond adversarid approach followed to
resolve family disputes. Medidion is such an option. It is gppropriate at this stage to
proceed to the discusson on mediation, which will show why, as an dternative option, it
could be beneficid in resolving family disputes.

2.3 DEFINING MEDIATION

Mediation is not easy to define. It does not provide a sngle andyticd mode, which can
be didinguished from other decisornrmaking processes. The definitions in the literature
have some points in common. Definitions by four athors are presented in order to
ascertain the amilarities or differencesin the way mediation is defined.



Mediation is defined by Boulle & Rycroft (1997:3), as “a decison-making process in
which the parties are asssted by a third party, the mediator. The mediator attempts to
improve the process of decison-making and to assigt the parties reach an outcome to
which each of them can assent”.

According to Roberts (1997:4) medidion is “a form of intervention in which a third
party, the mediator, assists the parties to a dispute to negotiate over the issues which
divide them”. The mediator has no dake in the digoute and is not identified with any of
the competing interest involved. The mediator has no power to impose a Stlement on
the parties, who retain authority for making their own decisons.

A ddfining characterigtic of mediation as suggested by Fischer (1998:19) is that a
mediator facilitates a joint decison-making process between two or more people who are

in digpute or potentia dispute.

The fouth definition according to Ansy (1993:6) is that mediaion is a “form of third
paty intervention into disputes, directed a assding paties to find ther own mutudly
acceptable settlements’.

The core fegtures of the definitions are that:

» jtisadecisgon-making process involving persons who are in dispute
= the parties are asssted by athird party, the mediator

=  who attempts to improve the process of joint decisionmeaking

»  and assgting the parties to reach amutualy acceptable settlement

The authors essentially agree on how mediation is defined in spite of the different way in
which each author formulates their repective definitions.
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2.3.1 Secondary objectives of mediation

Besdes its principle objective of decison-meking, mediation has a number of secondary
objectives as formulated by Boulle e d (1997:8-9). Mediation seeks to achieve the

following secondary objectives:

Mediation brings caity to the dtuation by identifying and defining which matters do
or do not require decisions to be made;

It overcomes or reduces communicetion problems between the parties so tha they

can more clearly perceive and understand what each other means and fedls,

Mediation identifies and acknowledge the vaious paties needs and interests,
whether substantive, procedurd or psychologicd;

It promotes condructive and efficient negotiations which focus predominantly on the
parties needs and interests, and which broaden the search for options and settlement
dternatives;

A recent study by Boulle et d (1997:9) found that mediation reduces anxiety and
other negative effects of the problem situation and can be empowering for the parties

50 that informed and rational decision-making can take place;

Mediation encourages the parties to take charge of their own decisions and to accept
responsibility for the consequences of those decisions;

It reduces tenson and improves, or a least does not lead to a deterioration in
relationships between the parties and

It provides the paties with a modd, and some skills and techniques for future
decision-making without third party assstance.
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From the definition and the secondary objectives, it is deduced that clients who enter into
mediation, do no only try and reach a settlement, but that the process of mediation equips
them with skills they could usein their daily functioning in their respective communities

2.4 Differences between custody evaluation and mediation

It can be observed from the above definitions in the literature, that there are differences
between mediation and custody evauation. These differences are seen as important
because the office of the family advocate gppears to be ill doing custody investigations
in the area of study, by using custody evauation and not mediation as defined above. The
fundamentd differences between the two processes according to Hoffman (1989:109-
110) are the following:

custody evduation is rooted in litigation whereas mediation is a process intent on
steering away from the adversaria process,

*= in mediation an objective neutra third party structures and controls a joint decison
making process in which the two people who know their children best, participate,
thereby reinforcing parenthood. In custody evauation, a third party frames a view on

apossible parenting plan;

= the cugtody evaduation report is submitted to court as part of evidence on which a
decison is made by the judge, whereas the agreement report containing the decisons
reached by the two parents through mediation are submitted to court for retification;

» both parents paticipate in the mediation process, throughout al its phases, which is
not the case in custody evauation. In the latter process both parents at most, are seen

together at the beginning and a times at the end of the eva uation process,



the evauation process does not necessarily reinforce the parental roles and
respongbilities of both parents which is the rationde underlying mediation of custody
and vigtation, but rather investigates and questions these;

mediation subscribes to the empowerment of the weaker parent, whereas custody
evauation emphasizes the wesknesses of the parent, accentuating the negetives in the
socid functioning or socid environment of that parent;

sdf-determination is not generdly promoted in custody evauation, whereas it

features as a principle underlying mediation;

mediation ams a the reduction of anxiely in the parents by ganing consensud
decisons. The process of custody evaudion leading to an awated decison can

increase anxiety;

negotiation and bargaining conditute the dominant technology of mediation, and do
not apply to custody evauation;

fact-finding and assessment conditute the dominant technology of custody
evauaion;

It is suggested tha an in-depth study in custody evauation as stated by Hoffman
(1988:109-110) tends to be past and present focused, whereas mediation emphasizes
the present and the future;

the god of cugtody evduation is not conflicc management and its reduction as in
mediation. Its goa which is to sudy and assess individud and family functioning
within the socid environment with a view to recommending the award of custody to a

particular parent, in fact reinforces the adversaria process and exacerbate conflict;
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in divorce mediation the parents reman the two principle sources of information
which differs in cudody evaduaion where information is obtained from sgnificant

others and collateral sources;

the mediator plays an active role in seeking out options and solutions together with
both parents, in order to reach agreement or consensus between the two parents,
whereas agreement is not necessarily sought in the custody evauation process, nor
are solutions and options generally sought by both parents together;

whereas mediation fosters co-operation, custody evauation can foster competition
between the two parties,

the process of mediation prepares the parents to accept the consequences of ther
decisons made, which differs from the process of cugsody evauation which
envisages the court making the decison which one or a times both parents may not
favour, and consequently would find difficult to accept and to adhere to;

As further suggested by Hoffman(1988:110) the mediation process serves as a mode
process in decison-making for the parents, dtrengthening ther own skills and
moativating them to reach future decisons regarding their children consensudly rather
than through litigation, which isthe modd presented to them by custody evauetion;

a times psychometric testing is done and submitted as evidence in custody
evaludion. This places emphass on anormality, as persons regarded as functioning
adequately, are not usudly subjected to these tests. In contrast, mediation does not

rely on professond evidence of thiskind;

whereas the mediation process fadilitates the settlement of financid, property and
goousal maintenance issues, the custody evauation process being an adversarid
process can actualy block settlement of other issues;
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= on reeching agreement in mediation, the written agreement, once cleared by the
attorneys representing the parents, is dways submitted to court for ratification.
However, in custody evauations which are privatdy ordered, an evauation which
does not favour a particular parent would not necessarily be submitted to court as
evidence by that parent’s attorney;

* in mediation no information is reveded by the mediaior to ether the judge or the
atorneys, except in rare indances. In custody evduation the principle of
confidentidity does not apply in these respects.

The above differences pose a chdlenge to the rdevant professonds, in this case socid
workers and attorneys to revist the way they work and assst divorcing couples. The
family advocate need to face up to the chdlenge on how dternative forms of dispute

resolution, such as mediation, can be implemented.

25MEDIATOR —QUALITIESAND CREDENTIALS

The ided divorce mediator as suggested by Radford & Glaser (in Pretorius 1993.77) is a
peopl€'s person, an active ligener with persond integrity and a never-ending store of
common sense. A professiona person, like a socia worker or atorney, should remember
that while donning the hat of a mediaor, they have to step out of their traditiona role of
offering therapy and in the latter, offer legd advice. Thisis not gppropriate in mediation.

Furthermore, Goldberg (SA Law journa 1996:370) stated that professonad persons need
to regard themsdves with professondism, develop standards of training, practice and
procedure. It is thus maintained that a mediator should be aware of her/his own needs,
weaknesses and drengths. A mediator should have the strength of character to withdraw
from medigion should a dtuation aise where shelhe canot adhere to ethicd

condderations.
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Recent studies by Lombard (1992:60) dtated that with regard to mediaion in the socid
work context, it is not only socid workers who can act as a mediator, parties such as
church leaders, community members and neighborhood committee members can adso be
used effectively as mediators, provided that dl parties involved are well trained for the
role. This broader application complements the emphass within the socid work

profession on inter-disciplinary roles and relationships.

26 PARTICIPANTSIN THE MEDIATION PROCESS

The divorcing couple and the mediator conditute the participants in the mediation.
Whereas in other mediation processes, such as labour disputes, additiond parties may be
and often are present. This is not the case in divorce mediation where the consequences
of the bresk-up of the most intimate of relationships are the issue and therefore, the fewer
people present the better. There may be a need to refer the parties to outside professionas
for counsding. This is a fa ay from having such persons physcaly present during the

mediation sessions.

In order for the mediaion to be successful, both parties must attend voluntarily and be
willing to fully participate to resolve the disoute they are embroiled in. Divorce mediaion
commences from the understanding that the parties have made a decison to divorce and

it istherefore no longer an issue.

Mediation rases the posshility of socid workers empowering participants in mediation
with skills they could use in their families and their respective communities. Lombard
(1992:61) suggested that the process of empowerment is a reciprocal process between
different sources of power, socid work and the powerless. The socid worker's source of
power sems from a professond leve, but dso from the powerless, by virtue of the
powerless being empowered on different levels to take responshility for themseves as
individuds, groups, families or communities. This exchange occurs in a hdping
relationship.
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As a hdping reationship dso forms the badc foundation for mediation, the latter is
regarded as an appropriate dSrategy for social work intervention to empower people.
Intervention through mediation can be redized on a primary, secondary or tetiary leve
of prevention and occurs through caucus and joint sessons with the disputing parties. The
empowerment of people through mediation needs to be explored further by the socid

work profession.

2.7ETHICAL RESPONSBILITY OF A MEDIATOR

For a mediator to be successful, shethe should bear in mind that shelhe has an ethicad
responsibility in the mediation process. The points raised by Roberts (1997:104-105) are

used as a basis for discussion under this section.

The mediator’s first respongbility is to protect the right of the parties to be the architects
of ther own agreement. This responshility reaches out to those parties not actudly
present at the negotiating table but who are affected by any agreement reached there. The
mediator is however, ndther the advocate of the child nor the socid worker for the child.
It is the parent's role to protect the interest of ther child. The mediator has a
respongbility to ensure that the parties participation in the negotiation process is far and
equa. Imbalances in power must be recognized.

Mediators have a responghility to ensure that they understand and respond appropriately
to the impact of culturd differences on mediation. This is true for the South African
society where large sections of the citizens were denied their basic human rights and had
no access to the law. One approach to this emphasizes the need for mediators to share the
culturd and ethicd norms of the disoutants, and therefore to come from the same culturd
background and community, exploring and adgpting an indigenous form of mediation
where appropriate.

Ancther approach argues that with training, a single group of mediators can work with a
variety of culturd groups. A third approach recommends the combination of the two,
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recognizing that further research is necessary. The researcher favours a combination of
the two, with specid atention to be given to adapting the mediation models to recognize
the culturd differences and the different circumstances of the community, for example,
urban and rurd.

Mediators have a responsbility to understand the nature of their authority and power.
They need to recognize their potentid to influence or manipulate the course of the
negotiation process as wel as the subdantive issues in discussons. The giving of
information by the mediator, which is acceptable, must be distinguished from the giving
of advice. The latter involves recommending drategic courses of action or making
tacticd suggesions in the light of the law, decisons of the courts The giving of
information, on the other hand, is supposed to be neutrd, involving an explanation or
clarification only of rights, resources, terms and so on.

It is thus maintained that a mediator should be aware of her/his own needs, wesaknesses
and drengths. A mediator should have the drength of character to withdraw from

mediation should a stuation arise where shefhe cannot adhere to ethical consderations.

2.8 PRINCIPLESON WHICH MEDIATION ARE BASED

The principles on which mediation are based, are set out clearly by Robinson &
Parkinson (Sociad Work 1985: 63). These principles should be adhered to if mediation is
attempted or done.

»  Separating, divorcing or divorced couples need to voluntarily involve themsdves in
the mediation process,

= The primary god is to ass3g the couple to reduce the intengty of their conflict and to
work towards reaching agreements, especidly in disputes related to their children,
such as custody and access,
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The mediator works to empower the couple to consder the best interest of the whole

family,

The mediator works with an explicit contract, using only overt techniques;

The tasks are concrete and concentrate on external data and issues, rather than on
family communications or meaning. Although the expresson of fedings is
acknowledged, it is kept to the minimum necessary to achieve the tasks ayreed upon
by the parties,

The role of the mediator is that of managing the process, not the outcome, and acting
as educator, clarifier and organizer, not as therapist. The changes which result may
indeed prove to be therapeutic for the couple, but this 5 not the primary objective of
the process;

The methods used by the mediator are appropriate to the goals and tasks agreed
upon;

The process of mediaion is confidentid and may not be reported to others without
the consent of the parties,

The mediator respects the legd context within which shelhe and the couple is
working.

2.9 CONDITIONSFOR SUCCESSFUL MEDIATION

According to the literature (Roberts 1997:128, Boulle e d 1997:73-74 and Angy
1993:58) the following conditions for successful mediation must be present if the
mediator hopes to achieve an agreement between disputing parties:

Moderate levels of conflict. High intengity conflicts are not easily settled.



Both paties are committed to achieving a negotiated settlement, accepting the
responsibility of making ther own dedsons and accepting the legitimacy of
medigion;

Smdl rather than large degrees of power differences between the parties in conflict.
Where there is gross disparity such that one party can dictate the outcome, or the
other party could be intimidated into agreeing to a settlement which is prgudicid to
its rights or interest, mediation would not be appropriate;

There is a continuous relaionship between the parties such as paents in a
matrimonia dispute. Parties will be concerned not only about the outcome but aso
about the way in which it is achieved;

The paties have the capacity and abilities to negotiate, or where they lack these
quaities by virtue of youth or menta condition, have representation who can

negotiate on their behdf;

There is more than a dngle issue in dioute, most family disputes involve multiple
iSSues,

Sufficient resources to meet dl the parties aspirations to some degree, such as funds,
time and information;

There are no clear legd principles or other standards to guide the parties decisiont
making

The parties can accept that the processis private and the outcome is confidentid;
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There is some externd encouragement for the parties to settle in mediation. Despite
its consensud principles, there is redively little spontaneous demand for mediation
and it is often used effectively where the larger community encourages its use;

Mediation is more likely to succeed if both parties have reached a minimum threshold
of trus a the point of ery into mediaion. This entals trus in the mediator, the
mediation process, in one' s own ability to negotiate and trust in the other party.

210 WHEN MEDIATION ISUNLIKELY TO SUCCEED

There is no guarantee tha mediaion will succeed in dl ingtances of its application. The
conditions when mediaion is unlikey to succeed are described as the following in the

literature ( Severson & Bankston Socid Work 1995:13, Boulle et a 1997:74-75, Roberts
1997:129-130).

Timing of the mediaion may limit the success of the outcome, because strong and
recently surfaced persona emotions can block rational decison-making, mediation
should be postponed until both spouses are psychologicaly prepared to make
permanent decisions,

Unauitability of referrd - there must be an actual or anticipated dispute between the
parties which cannot be reconciled by the norma processes of decison-making, if
referra isto be appropriate;

Unauitability of the dispute — the dispute must be capable of being negotiated;
Serious imbaances of bargaining power — there must be no substantia impairment of

mental of physca capacity to negotiate, or other inequdity between the parties that
would render an unfair outcome unavoidable;
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There are broad matters of policy at stake affecting many people or the whole society,
such as condtitutiona or human rights issues,

Thedispute involves apure lega question, for example, the interpretation of a statute;

The parties have ulterior motives for usng mediaion, for exanple, to achieve some

illega of immord purpose on a confidentia bass,

The use of mediation could involve risk of persond danger for one or more parties, or

where the dispute revolves around issues of child abuse or family violence;

Extreme conflict where conflict between the parties is so great that co-operation,
however minimd, is out of the question, mediation will not succeed;

Nonacceptance of the end of a relaionship where one party uses mediation to cling
on to the mariage, they will in al probability sabotage decison-meking to its
disolution;

An unfavourable environment where powerful third parties such as combaive
attorneys unsympathetic to mediation, or unco-operaive new partners, may fud
hodtilities and jeopardize agreements;

Where there is a remedy, which only a court could provide, such as an injunction or

protection order, or where something has to be achieved with great urgency;

Lack of darity and competence where the mediator may fall to make clear to the
paties what mediation is and what it involves, and mistaken expectations may
therefore arise. A fallure to control destructive exchanges, so that the meeting ends in
an emotiond shambles, a lack of innovaive thinking or a lack of inteligent
understanding of what is going on are further examples of lack of competence on the
part of the mediator.
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211 THE MEDIATION PROCESS

In order to engage in the mediation process, it is important to follow an orderly process to
achieve the desired outcome. These processes and stages that will be mentioned, is not dl
inclusve and it does not mean that some of the stages cannot be combined. It would
depend on the individud mediator as well on the dispute that is being mediated. Not one
of the processes or stages is exclusve and two will be presented n order to portray a
clear picture of the mediation process. The mediation process by Haynes (1994:3-7) and
Moore (1996:66-67) will be presented.

Haynes (1994:3-7) suggested the following when mediating:

» Sdecting the mediator: sdection of a mediator is based on the client’'s knowledge of
the process, the reputation of the mediator, and the extent to which other
professonds refer cases to the mediator. Attorneys can fulfill an important function
by referring paties for mediation. They ae usudly the first professonds to be
consulted by parties who intend obtaining a divorce. The comments of Mr. Justice R J
Goldstone a the opening of the Nationd Conference of the South African
Asociation of Mediators and Family Matters on 31 October 1991 (Preforius:
1993:80) isindicative of the important role attorneys have. He said:

“Indeed, there may well be included amongst the professiona duties of attorneys, the
obligation, in suitable cases, of advisng clients of the exisence of dternative means
of dispute resolutiorr

» Gathering the data: the mediator begins gathering the data about the nature of the
dispute, the participant's views on the dispute and any other relevant information.
The fact finding sage helps the participants to darify the bargaining issues and learn
about each other’ s positions on the issues.
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The mediator indgsts on full disclosure of dl issues and facts to dl participants. The
impact of inaccurate or unavalable data needs to be minimized a this stage. Sharing
information is part of power baancing. When the mediator uses the process to ensure
disclosure of dl the information shehe empowers the less knowledgesble
participants, assures that al participants use the same date to define the problem and
improves the &bility of each participant to choose the options most beneficid to
them.

The recognition of the emotions involved in coming to the bargaining table as well as
complimenting the parents on ther willingness to atempt mediation is a good
beginning for the mediator.

Defining the problem: the problem must be defined in a way that does not benefit
any one person over the other and therefore, is a mutua problem definition. All the
participants attempt to define the problem in a way that minimizes their respongbility
for the problem and moves the onus for change to the other participants. The mediator
helps the participants negotiate a mutud definition of the problem that does not
benefit one client at the expense of the others.

Developing options: when dl the people involved agree on the definition of the
problem, the mediator helps them generate options to solve the problem. These
options tend to be mutud, since the problem is mutua, and unilateral solutions are
more eesly seen as one-sided. Old options, based on a one-Sded definition are

discarded, and new, mutual options are considered.

Rogers & Sdem (1987:30) suggested that even when parties want to settle, they
usualy work hard to identify acceptable dternatives. Potentid solutions may occur to
the mediator, but mediators tend to withhold them until the parties have had ample
time to suggest their own idess. They are mogt likely to gick to a solution of ther
own making.
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» Redefining postions: dl paticipants enter the mediation process with a postion.
Most people bargan from pogdtions rather than interest, and bargaining about
postions often result in a sdemae. When they sdect options, they take informed
positions based on self-interest leading into the bargaining phase of the negotiations.

= Bargaining: the mediator helps them negotiate over the choice of solutions so that
the agreement is acceptable to dl involved. Participants can bargain only when they
have dl the facts, an gppropriate mutud definition of the problem, a range of options

to solve the problem and one or more options as their primary godl.

= Drafting the agreement: the mediaor drafts the memorandum of understanding
detailing the agreements and gives a copy to each participant. At the conclusion of the
barganing, shelhe drafts the underdanding in plan language that is dealy
understood by each participant. According to Pretorius (1993:86) experience teaches
tha more likdy than not, the paties will dedine the invitaion to submit the
agreement to an outsde attorney, particularly where the mediator is himsdf an
atorney. If the atorney mediator is uncomfortable with the suggestion, then it would
be appropriate to pass the matter on to a colleague to process the divorce through the
cout and a the same time apply for the agreement to make an order of Court.
Roberts (1988:38) dated that as far as privately agreed financid and property
arrangements are concerned, the court will usudly be prepared to impute to them an
intention to creete legd relations.

Moore (1996:66-67) identifies twelve stages of mediaion, which will be briefly listed
because there are smilarities to the ones lisged above. This is done in the interest of a
holigic view of mediation.

Stage 1: Egtablishing reationship with the disputing parties
= Makeinitid contact with parties
» Build credibility
= Promote rapport
= Educate the parties about the process
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Increase commitment to the procedure

Stage 2: Selecting a strategy to guide mediation

Assg the parties to assess various gpproaches to conflict management
Assig the partiesin selecting an approach
Co-ordinate the gpproaches of the parties

Stage 3: Collecting and analyzing background infor mation

Collect and andyze relevant data about the people, dynamics and substance
of aconflict
Verify accuracy of data

Minimize the impact of inaccurate or unavailable data

Stage 4: Designing a detailed plan for mediation

Identify strategies and consequent non-contingent moves that will enable the
parties to move toward agreement

Identify contingent moves to respond to Stuations peculiar to the specific
conflict

Stage 5: Building trust and co-operation

Prepare  disputants  psychologicdly to participate in  negotiations on
ubgtantive issues

Handle strong emotions

Check perceptions and minimize effects of stereotypes

Build recognition of the legitimacy of the parties and issues

Build trust

Clarify communications

Stage 6: Beginning the mediation session

Open negotiations between the parties
Establish an open and positive tone
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= Edablish ground rules and behaviourd guiddines
» Assd the patiesin venting emotions
» Ddimit topic areas and issues for discussion

» Assg the partiesin exploring commitments and influence

Stage 7: Defining issues and setting an agenda
= |dentify broad topic areas of concern to the parties
=  Obtain agreements on the issue to be discussed

= Determine the sequence for handling the issues

Stage 8: Uncovering hidden interests of the disputing parties

= |dentify the procedurd, substantive and psychologica interests of the parties
= Educate the parties about each other’ sinterests

Stage 9 : Generating optionsfor settlement
= Develop an avareness among the parties for the need for multiple options
=  Lower commitment to pogtions or sole dternatives
= Generate options using either postiond or interest-based bargaining

Stage 10: Assessing optionsfor settlement
» Review theinterest of the parties
= Assess how interest can be met by available options
»  Assessthe cost and benefits of selecting options

Stage 11: Final Bargaining
» Reach agreement through ether incrementa corvergence of postions,

find legps to package settlements, development of consensud formula, or
establishment of procedura meansto reach a substantive agreement

Stage 12: Achieving formal settlement
= |dentify procedura stepsto operationaize the agreement



» Edablish an evauation and monitoring procedure
= Establish acceptance and enforcement

2.12 ADVANTAGESOF MEDIATION

Recent studies (Roberts 1997:25-26, Bosman-Swanepoel, Fick & Strydom 1998:101,
Hauser 1995:71) discuss the following advantages of mediaion in family disputes

It reduces the financid cost as a mediated divorce costs far less than a litigated

divorce

Those who make the decisons in mediation have to live with them, rather than by
some third party, however wise and wel meaning. Retaining control over ther own
affairs dso assgs the parties to recover self-respect and dignity.

Mediation empowers both parents as the power to negotiate and to find solutions is
held in the hands of the parents and not in the hands of only the atorneys. Both
parents, therefore, can and are able to make their own decisons.

A mediated agreement, because it is consented to voluntarily, is more likely to be
satisfactory to the parties and therefore to be adhered to by them. Even where no
agreement is reached, mediation as a process is likey to be of vaue to the parties in

providing improved opportunities for communication.

The legd system is limited by the fact that it recognizes only legd norms, and cannot
fulfill the psychologicd requirements as wdl as the requirements of legd judice for
the parties and the children.

The opportunity provided in mediation for the expresson of fedings can be an
important advantage over the legd system, though if this is excessve or prolonged, it
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may sioudy impede rational exchange and lead to a deterioration of reations,
rather than any improvement.

The mediation process is in essence, forward-looking. Whereas the judge looks
backwards to events of the past and makes a judgement on those facts in terms of the
legal norms connected with them, the mediator looks forward to a condderation of

future options and the consequences of aternative courses of action.

The process of mediation, in compaison, fecilitates direct communication and
confidentidity, which are more likdy to reduce misunderstanding and conflict, and
can nurture a potentid for co-operation that might not otherwise be redized. Disputes
are resolved more quickly in mediation than by adversarid means, and legd codts are
predictable and lower than atorney negotiation.

It reduces the emotional cost as mediation focuses on compromising, rather than on

confrontations and seeks to protect both parents from unnecessary hurt.

It keeps both parents out of court.

Focuses more on children’s needs and welfare than do court hearings.

Gives both parents the opportunity to express their individud points of view on
divorce related issues.

Mediation keeps the discussons focused and it works. According to the literature,
three out of four couples who enter into medigion have reached satisfactory

agreements.
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2.13 DISADVANTAGES OF MEDIATION

Mediation is not without its disadvantages. Recent sudies (Butler & Finsen 1993:14-15
and Roberts 1997:132) reved the following disadvantages:

= Medidion is a consensud process heavily dependent on the individud parties. It can
be abused by one party using delaying tactics.

= Where mediation takes place before discovery and an exchange of expert's reports,
one paty may agree to a negotiated settlement without being fully aware of
wesknesses in his opponent’ s case, which this information would have disclosed.

= There is a perception that a paty who suggests a negotiated settlement, with or
without amediator, is displaying alack of confidencein his own case.

= A paty may accept a mediaor's opinion, which is based on an inadequate

examinaion of the mattersin dispute and the available evidence.

= Although a settlement may be achieved during the mediation process, further disputes
may arise when trying to reduce the settlement in writing.

= Ealy mediation without the parents being prepared, can lead to future obstacles for
the parents. Decisons made ealy on have fa-reaching consequences for dl
concerned, for example, where and with whom will the children live. The advantages
of cadm, co-opeative and reasoned exchanges must not be underestimated.
Heghtened fedings of anger, hurt and grief, as wel as physcd exhaustion resulting
from changes and worry, al increase the difficulties of decisonmaking.



214 MEDIATION AND THE LAW

The South African Law Commission has issued a number of issue papers to investigae
dternative dispute resolution. According to its Issue Paper 8 (1997), there is a wide
perception that the formd judice system in this country, before commencement of the
present conditutiona dispensation, suffered from the effective excduson of most South
Africans from the forming and execution of legidation. The law was largely perceived by
the ordinary citizen to be an indrument of oppression.

The Judice Ministry has dready darted transforming the judice sysem a vaious levels
in line with democratic values. It may be tha the introduction of aternaive disoute
resolution techniques supplementing forma judice systems a different levels may hep
provide South Africans with an opportunity to establish an acceptable justice system that
will be swift and effective.

In a follow-up Discussion Paper (1999:87) it is suggested that effective government is
largdy dependent on a legal system that is respected by those it is intended to serve. The
chdlenge facing the democratic State is therefore to ensure that the judice system is
acceptable and accessble to the larger community. A great need exidts to create an
dternative but uniform sysem where the resolution of community disputes can be
handled much more effectively and in less time than in the forma courts.

It is the underdanding of the researcher tha the deivering of judice within the
community context would be more suitable in minor crimind matters. However, when
decisons that affect children’s lives are made, it would be advisable for these disputes to
be stled within the formd judice sysem. The most effective way of resolving, amongst
others, custody disputes would be within the family court system.

2.14.1 MEDIATION IN CERTAIN DIVORCE MATTERS ACT, 24 OF 1987 as
amended by Mediation in Certain Divorce Matters Act, 121 of 1991



The Act provides for mediation in certain divorce proceedings, and in certain applications
aisng from such proceedings, in which minor or dependent children are involved. The
Act adso provides for the gppointment of one or more officers of each divison of the
High Court. These officers are caled family advocates. Such persons must be qudified to
be admitted to practice as advocates under the Admission of Advocate's Act 74 of 1964.
Mogt importantly, the Miniger of Justice must deem them suitable for gppointment as
family advocates by reason of ther involvement in or experiences of the adjudication or
settlement of family méatters.

The powers and duties of the family advocate evolve around indituting an inquiry to
endble her/him to furnish the court with a report and recommendations on any meatter
concerning the welfare of each minor or dependent child of the marriage concerned, a a
divorcetrid.

The family advocate may also appear a the trid of any divorce action and adduce any
avalable evidence to the action or applicaion and cross-examine witnesses giving
evidence. Such function follows on the inditution of the divorce action a the request of
the parties or the court, or, is shelhe deems it necessary, in the interest of any minor or
dependent child of the marriage concerned.

In addition to the gppointment of the family advocate, the Act makes provison for the
gopointment of a family counsdor to assist the family advocate with an inquiry. The Act
does not dipulate that social workers be appointed as family counsdors, but refers to
“auitably qudified or experienced persons’. In the area of study, only socid workers
have so far been gppointed as family counsdors.

Boulle et d (1997:4) found that mediaion in contemporay South Africa is dill in its
defining phase of development. The White Peper for Socid Wefare (1997:46) States that
the Department of Wdfare will advocate the re-examination of the divorce laws and that
couples will be encouraged to make use of mediation services. This poses a chdlenge for



the Depatment and it would be advisable if an inter-sectoral approach could be followed
to give effect to the mandate contained in the White Peper.

Asociations such as the South African Association of Mediators in Family Matters
(SAAM) and the Family Mediators Association of the Cape (FAMAC) are some of the
organizetions who activdy promote mediation in family mates. SAAM is a multi-
disciplinary professond body in the fidd of family and divorce dispute resolution which
ams to promote condructive resolution of family disoutes through mediation, develop
and maintan dandards of practice, fosder working relationships with other dternative
dispute resolution organizations and encourage research and publication in the fidd.
SAAM provides a nationd referra program through which client queries are channded
to SAAM accredited mediators. It aso conducts regular training seminars including an

annua conference and also has a research program.

FAMAC aso provides the above sarvices and offers expert assstance by fully qudified
experienced mediators. Two mediators who work as a team do mediation. One member
of the team is an experienced family atorney and the other a qudified professond
traned in maitd and family work. Such a professond can be a socid worker or

psychologist, depending on the circumstances.

Organizations such as these mogtly function in mgor urban aress. It stands to reason that
the private initiative needs to be commended but that the government, in particular the
Department of Welfare, should dso take responghility to promote the use of mediation as
an dterndive form of dispute resolution in family matters. After al, it is one of it gods
as dated in its own White Paper.

21411 INCONGRUITIESIN THE ACT
The Office of the Family Advocate has been in operation since 1990 and is pecificdly

involved in settling custody and access. According to the South African Law
Commisson (Issue Paper 8:1997), legidation and rules outlining the functioning of the



family advocate have been criticized for not making proper use of mediation procedures.
It is ds0 sad tha the intervention of the family advocate is not voluntary and that the
process can be intimidatory because of the need to establish facts. A neutral gpproach is
impossible, as judgements have to be made with regard to parenting &bilities of the
partties. In the Southern Divorce Courts (formerly Black Divorce Courts), mediation is a
limited, irregular and informa component of the settlement approach.

Statutory attempts to address the need for additiona and effective services to families
during divorce proceedings has seemingly resulted in a compromise between what is
grongly advocated on the one hand, namely, divorce mediation services, and equaly
drongly on the other hand, namely the retention of the exising custody evauation
(Hoffman: 1989:106).

The Act, dthough entitted the Mediaion in Cetan Divorce Matters Act, does not
provide for mediation as it is presently defined and practiced. Hoffman (1991:11)
suggested that the incorporation of mediation as one of the services offered by the family
advocate's office, rests with the initiative of the family advocate and the nature of the
mediation service will be dictated by the family advocate€s own understanding of the

mediation process.

Cohen (Pretorius. 1993:73) quite lightly observed that the use of the word “Mediaion” in
the title of the Act is a misnomer. The Act has nothing to do with mediation per se, but
nevertheless opens posshilities for this to hgppen depending on the subjective atitudes of
individud family advocates. This could be one of the reasons why family mediation is
not accessble to the ordinary man in the dreet. Many families resort to the courts to
reolve family disputes which could have been resolved in a more amicable way by

making use of divorce mediation.

The incorporation of the Act in the statute book, however, demonstrates a concern for the
members of families touched by divorce, in particular the children, because both divorce
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mediation and custody evauaion are processes by which society attempts to safeguard

thar interests.

Bosman (Hoffman 1991:58) dated that mediation by the family advocate differs as

follows from mediation as commonly viewed by mediators and the literature:

= Mediation by the family advocate and as understood by the family advocate is mosily,
a least to some extent, not voluntarily submitted to by the parties;

= The family advocate and the experts asssing him or her activey paticipate in the
decision-making process,

= Medidion by the family advocate often involves the establishment of facts on which
the parties disagree. Although cross-examingtion is avoided, questioning takes place;

= Medidion by the family advocae by necessay implication dso involves an
evduation of parenting abilities of the paties. The family advocate is duty bound to
assure the court that, whatever the agreement between the parties, that, which is
agreed upon, would be in the best interest of the children;

= The children, depending on ther ages, intdlectud and emctiond maturity, are
participants in the mediation process.

The family advocae, in a submisson to the South African Law Commisson (Discusson
Paper 1999:87), dressed the need for dternative dispute resolution in family law. She
dated that a public education program on dternaive disoute resolution should be
indituted and should involve a broader range of stakeholders. She believed that the
present court dructure of dividing and fragmenting the issue of family disputes should be
abolished in favour of an dl-indusve family courts. A family court should be based on
more informa processes, goecificaly mediation.



The need for training in various aspects of leadership, mediation and the idess of
redordive judice to individuas, who operate community forums in order to empower
them, was aso emphasized. The researcher is of the opinion that this form of training
will result in community leaders and other mgor role players promoting mediation. They
will dso be adle to refer digouting couples for mediaion. In the long term, this could

have a postive influence on minimizing the trauma resulting from family disntegration.

215 MANDATORY MEDIATION

According to Goldberg (1996:370) mandatory mediation is widespread in America,
paticulaly in family law. Once a voluntary process outside the court procedure,
mediation has fast become integrd to the judicid system of the different States, in tha
court-referred  dternative dispute resolution is very common, especidly in the area of

divorce and custody hearings.

Goldberg (1996:370) suggested that a family court that ought to be introduced is the one
envisaged by the Hoexter Commission of Inquiry into the Structure and Function of the
Courts, Report 78 or 1983. The report envisaged a three-tiered gpproach and the modd as
proposed should be adopted. At the very least, Goldberg (1996:370) recommended that
mediation should be made mandatory in South Africa

2.15.1 Potential disadvantages of mandatory mediation

Asregard the merits of mandatory mediation, Boulle et d (1997:16) suggested that there

is an averson to this goproach from many quarters. One of the main pragmatic concerns
is that if a person is forced into mediation againg their will and better judgement, it could
result in thar participating in a perfunctory fashion. This could reduce the prospects of a
setlement and the mediator's lack of binding decisonrmaking powers has an effect on
the process.
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There is ds0 a concern tha if mediation is mandatory, it is incompatible with the vaues
and assumptions of mediation and that it would distort the true nature of the process. If it
is accompanied by financid disncentives to go to trid, it could force parties to
compromise their persond rights, with particular disadvantages for poorer litigants.

There are dso additiond concerns where mandatory mediation is atached to the court
sysem. Boulle et d (1997:16) argued that there can never be genuine mediaion within
the doman of the court and that court officads and litigation-minded atorneys will
pervert the sysem so tha it becomes an dternative method of litigeting rather than an
dternative to litigation. It could further be argued that attaching mediation to the courts
discredits the judicid system by confusing the role and identity of the courts in the eyes
of ther users, who expect binding decisons on ther legd rights when they sdect court
Pprocesses.

2.15.2 Potential advantages of mandatory mediation

There are a number of potentid advantages for mandatory mediaion and according to
Boulle et d (1997:16-17) it includes the following:

= Mandatory programs increase the number of cases coming to mediation and therefore
reduce ignorance and suspicion of mediation among usars and ther professond

aovisers,

= Mandatory mediation provides a better bass for surveying the effectiveness of
mediation services, there is a sdf-preserving bias in surveying the success on only
those matters in which the parties have sdected mediaion as ther preferred dispute

resolution option;

= There can be more adequate adminidration of mediation and supervison of its quality
if it is provided on a large scae basis and economies of scde can make it more cogt-
effective



= The timing of mediaion can be controlled in mandatory programs in order to save
costs and time, to avoid dedtructive tendencies in the way the conflict is being
managed, and to prevent a deterioration in the parties relationship;

= Mandatory programs have an educative effect for lavyers and other professonds,
which might increase their expertise and confidence in advisng on the use of the

system, in gppropriate circumstances, within or outsde the mandatory arrangements,

= The potentia for success in mandatory programs is good. This is because even if
paties are initidly rductant to participate in mediation, a skilled mediator may dill
be able to assst them to reach an agreement.

Given the potentid benefits of mandatory mediation, it would be advisble to focus on
the development of safeguards to ensure that mediaion works. This would involve the
screening of cases to ensure that ingppropriate metters do not go to mediation. The
funding of mandatory mediation services need to be investigated. The role of the legd ad
board in administering funds for mediation needs to be explored.

2.16 DIFFERENCESBETWEEN LITIGATION AND MEDIATION

Research carried out in Cape Town in 1991 (Folb 1994:317) found that many attorneys
confused mediation with arbitration, and erroneoudy thought that the role of the mediator
was to give advice and work towards reconciliation. Due to the confusion that sometimes
arises between litigation and mediation, the differences between litigation and mediation
ae highlighted by the presentation of the following table of contrasting principles by
Boulle et d (1997:33)

CONTRASTING PRINCIPLES

LITIGATION MEDIATION

Rights enforcement Interest Accommodation
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Vdue Claming Vaue cregting

Coercive and binding Voluntary and consensud
Due process of Law Procedurd flexibility
Privity of involvement Widdly participatory
Formdlity Informality

Norm imposing Norm Cresting
Consistency and precedential Stuationa and individudized
Act-centred Person-centred

Fact orientated Reationship orientated
Past focus Future focus
Professondised Peer-based

Public and accountable Private and confidential
Adversarid Collaborative

These principles are sdf-explanatory and serve to highlight the differences between
litigation and mediation. In other parts of the literature review these differences come to

the fore and no further discusson about it will follow under this point.

2.17 PROLONGING OF DISPUTESBETWEEN DIVORCING FAMILIES

According to Goldstone (Hoffman 1991:3-4) there are many cases where dternative
forms of digoute resolution and especidly mediaion, ae far more effective and
satisfactory than court adjudication. The most important area is that concerning disputes
about the propriety rights of spouses and children. Lawyers frequently resort to litigation
in order to resolve disputes. They perceive litigetion as the only tool of their trade.

In a sudy by Haynes (1994:2), it is emphasized that mediation is non-adversarid and that
the legal system requires participants to be adversaries. Many people want to solve their
problems because they understand the importance of mantaning ther ongoing
relaionship. People with this approach choose mediation. However, there are instances
where attorneys, mentd hedth professonds and the court prolong disputes between
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divorcing families. This is more prevdent among less experienced atorneys and among
attorneysintractably wedded to an adversaria stance.

Attorneys, mental hedth professond and the court can prolong disputes between
divorcing families as suggested by Johnston & Campbel (1988:39-47) in the following

ways:

2.17.1 Attorneys

Attorneys take their advocacy role serioudy and literdly as requiring sustained support of
ther client’s rights and wishes, regardless of the impact on the child in the context of the

family,

The series of maneuvers by atorneys as they formulate their client's postions,
orchedrate their clams and engage in tacticd warfare with the other atorneys that
outrage both parents and serve to entrench their disputes. These maneuvers include them
indructing the paties not to communicate with each other, caution parents aganst
maeking temporary arangements, lest they compromise their pogdtions They submit a
series of motions to the court that attempt to characterize the other spouse in the most

unfavourable light;

A number of atorneys lose ther professona objectivity and become too emotiondly
involved with their dients;

The zed with which some atorneys pursue the case a times has little to do with the
client's needs, request or even the merits of the case. It can happen that ambitious
atorneys, wishing to make a name for themsdves in the legd community, seize on a case
because it provided a means to chalenge the condtitutiondity of a new law or the legdity

of aprocedure.



2.17.2 Mental Health professionals

Menta hedth professonas who underteke individua counsding and psychothergpy for a
Separating spouse are usudly privy only to one view of the family problem. In support of
a seemingly powerless, depressed or abused spouse, they can encourage an
uncompromising, aggressive sance that results in prolonged disputes over the post-

divorce care of children;

They can encourage avoidance and non-communication with the ex-spouse in an effort to
support their dient’s autonomy;

There are a number of indances in which a mentd hedth professond is willing to offer
an opinion or even testify in court as to the dispostion of issues under dispute (such as
cusody and vidtation) without having seen the other spouse or sometimes the child. A
thergpist sometimes attempts to see the whole family but extensvely counsding only one
individua member, making his or her neutrality questionable.

Other counsdors continue to see one paty after family counseling bresks down and
participate in the polarization and the escalation of the dispute.

It appears that there is a need to educate the legd and mental headlth community as to the
role of professonds in mantaning the disputes of high conflict divorcing families More
explicit guiddines are required for ethicad conduct in case management with the families
concerned. More co-ordination and effective communication is needed between the
different agencies involved in helping these vulnerable people. There are, however, many
attorneys and mentd hedth professonds who maintain a high sandard of service.

2.17.3 Courts

The authority and judgement of the court have powerful symbolic meaning for most
people but teke on added psychologica dimensions for many clients who are emotiondly



troubled and depend on others for their sdf-esteem. Some of the parents have unredigtic
expectations that the court would control their ex-spouses errant behavior and force them
to be more responsible and trustworthy. No-fault divorce and the very generd mandate to
attend to the best interest of the child, means the court cannot and will not take a stand on
many of theissuesin afamily dispute;

More careful thought needs to be given to the symbolic meaning of the court
interventions and paticulaly to explanations given for the court's actions. Where
possible, the court should explicitly State the legd and pragmetic grounds for the decison
that was made. It should further undo any misnterpretation of that decison by declaring
its neutrality on the mora and personal issues at stake.

The court's refusal to make a decison, in some cases refearing the family for mediation
even though it is dealy ddemaed, can unnecessarily extend the family’s period of
turmoil and uncertainty. Decigve court action is sometimes a more rapid and effective

way to end the fight.

2.18 CO-MEDIATION

The term co-medidion is used when more than one mediator is involved in the same
mediaion. Co-mediation is routindy used in community or family mediaions and is used
on a sHective bass in other kinds of mediation. Depending on the gppropriateness of the
occasion, the attitude of the spouses and the cods, it may be advisable to have an
attorneys and a mentd hedth professona working as a mediation team as suggested by
Cohen (Pretorius:1993:79).

The Family Mediators Associaion of the Cape is one of the organizations practicing co-
mediation in family matters. In this case an atorney and a socid worker or psychologist
act as co-mediators. According to Boulle et d (1997:105) there is no definitive proof that
it is more effective than solo mediation. There are potentid advantages and disadvantages

of co-mediation. Co-mediation is regarded as an dternaive worth conddering. The



potential advantages and disadvantages, one relating to the parties, ®me to the mediators
and some to the mediation movement, as presented by Boulle et d (1997:107-108) are
the fallowing:

2.18.1 Potential advantages of co-mediation

Additional resources are available: co-medidion involves doubling the avalable
mediator resources in dl facets of mediaion. It dlows the mediators to complement each
other’s strengths, to consult with each other and to avoid mediation fatigue.

Divison of Labor can take place: co-medidgion dlows for the divison of Iabor,
paticularly during the early stages of mediation when a wide range of tasks must be
completed in a short period of time.

Mediators can be matched with the parties: the co-medigion modd dlows for the
matching of the gender, race, age, culture of the parties with those of the co-mediatorsin
order to promote the acceptability of, and the parties comfort with the process. In family
mediaion it is common to have amae and femae co-mediators.

Selection of professional backgrounds: co-mediation dlows for the sdecting of more
than one professona background where this might contribute to the success of the
medidion. It is common in family mediation to have one mediator traned in lawv and the

other trained in socia sciences.

Positive modeling: co-mediation dlows mediators to modd congructive communication
and mutual respect. The way in which differences between mediators are handled can
have a hedthy demondtration effect on the process.

More stable dynamics: two disputants and a single mediator can conditute an ungtable
sysem where the mediator directly or indirectly favors, or is perceived to favor, one
party. Co-mediation is less susceptible to these dynamics.



Mutual debriefing: co-medigtion dlows for immediaie and direct mutua debriefing. In
community justice mediation services, a dructured form of debriefing is undertaken
immediaidy after the co-mediaion process. This can dso be beneficd in family
mediations.

Training: co-mediation dlows for a form of apprenticeship training and mediaor
assessment. Beginner or inexperienced mediators can gain experience and confidence in
the protective environment of co-mediation. Even experienced mediators can benefit
from exposure to the skills and techniques of other colleagues.

Mediator accountability: mediators have condderable power by virtue of their intimate
involvement in the negotiation process and ther access to information disclosed in

mediation. In these Situations, co-mediators can help to promote mediator accountability.

Additional work for medators. co-medigion has the advantage of providing more
work for those interested in developing prectice as mediators. This is a benefit for the
mediation movement as a whole in that it produces more collective experience and

expertise than would otherwise be the case.

2.18.2 Potential disadvantages of co-mediation

Negative modeling: co-mediaion introduces differences in mediator persondity and
dyle, and if the co-mediators do not mode equdity of status and teamwork, they may

have a negative effect on the behaviour of the parties.

Additional expense and time: the use of co-mediators may increase the cost of
mediation, ether for the parties or for the mediation service that bears the cogts.
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The patron syndrome: where co-mediators have been sdected to match the attributes of
the disputants, this model could cause one or more party to view the matching mediator
as her patron and attempt to form an dliance with them during joint or separate meetings.

Inability to match mediators. where it is not possible to match the gender, race, age or
culture of the co-mediators with those of the parties, and there are not one but two
mediators from one party’s dfinity group, there might be perceptions of partidity and
problems in maintaining trust.

2.19 CONCLUSION

Whilgt divorce terminates the marriage, it does not terminate the parenting role. The cost
and bruigng result of adversaid litigation is hardly likdy to preserve this ongoing
parenting relationship. Family law by its very nature should present a human face and
provide a mechanism to which the spouses can rdae without feding intimidated,
overwhelmed, hopeless or dienated. Mediation, it is suggested, gives law that human

face.

Mediation has its place as an dterndative, additiond or appropriate method of dispute
resolution. As the public becomes aware of what mediation has to offer, a mediation
culture may hopefully be crested within the communities whereby ingead of resorting to
litigation, they will instead, resort to mediation.



CHAPTER THREE
RESEARCH DESIGN AND METHODOLOGY

3.1INTRODUCTION

This chapter outlines the design of this study, and the methodology used in obtaining the
data. The sampling procedure and the method used to collect the data will then be
explained, followed by the technique used to andyze the data An assessment of the
limitations of the study, and the problems encountered in conducting it will complete the
chapter.

3.2 RESEARCH DESIGN

This study is exploratory in nature. The research am is to devedlop an understanding of
why mediation is not practiced and how collaboration between attorneys and socid

workers can lead to the introduction of a mediation service for divorcing couples.

It attempts to explore from experienced socid workers and attorneys what place
mediation has in deding with matters arisng from a divorce. It dso atempts to establish
how the two professons could collaborate in asssting divorcing couples by the use of
mediation to resolve disputes arisng from divorce. The understanding of attorneys and
socid workers on how a mediation service should function, who should pay for the

sarvice should it be introduced, was aso explored.

An effort is dso made to gain an understanding of the perspectives the two professons
have of each other's roles as well as thar understanding of their own roles in mediation.
It dso atempts to find out how inter-professond collaboration can be facilitated and the
potential  difficities that are foreseen to facilitate a mediation service for divorcing
couples. As Taylor & Bogdan (1984:6) suggest, for the quditative researcher, dl
perspectives are vauable. The researcher seeks not “truth” but a detalled understanding

of other peopl€e' s perspectives.
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3.3 RESEARCH METHODOLOGY

Exploratory studies usudly lead to indght and comprehenson rather than the collection
of accurate and replicable data These dudies frequently use interviewing, andyss of
case dudies and the use of the informants to generate data. In this research, interviewing
as amethod was used.

Five socid workers and five attorneys were fully briefed about the objectives of the study
as wdl as the anticipated benefits, which are foreseen to come from the sudy. The
subjects were willing to be interviewed. In addition to the words, the body language of
the subjects was noted through observation.

One of the criteria for participation in the research was for social workers and attorneys
to be experienced in family law. Each socid worker must have at least investigated three
cases in which custody and access to minor children was in dispute. These cases are
usualy referred to socid workers by the family advocate, who gppoint socid workers as
family counsdors as prescribed in the Mediation in Certain Divorce Matters Act 1987.

The attorneys had to have at least three years experience in dedling with divorce cases. It
was anticipated that experienced professonds would be able to enrich the study by
drawing on their practica experiencesin thefidd.

The participants were assured of complete anonymity and as Huysamen (1994:174)
suggests, the subjects should fed free to express opinions without fear of disgpprova by
the interviewer. The interviewer should nether approve nor disapprove of the
participant’ s actions but show understanding of it.



3.4 SAMPLING PROCEDURE

Qudlitetive researchers usudly work with smal samples of people, unlike quantitative
researchers who am for larger numbers (Huysamen 1994:27) It was anticipated that the
sample would be smdl because mediation gppeared not to be widdy practiced in the East
London area. For this reason it was deemed appropriate to use non-probability snowbdl
sampling technique by initidly contacting atorneys and socid workers known to the
ressarcher as suggested by Grindl (1988:253). In this sampling technique cases of
interest are identified from people who know people who know what cases are
information-rich.

In probability sampling procedure, Stoker (Schnetler 1989:103) suggested that each
edement of the population has a known podtive probability of being sdected as an
dement of the sample. This is however not true of nonprobability sampling procedure.
Nonprobability sampling procedures include al mehods of sampling in which the
probability of sdection of population € ements are unknown or undeterminable.

Non-probability sampling is usudly used where the expense of probability sampling is
too grest or where less than precise representation of the populaion is temporarily
judtifiable. Thus snowbdl sampling is useful in this research because it is difficult to
quantify the population the researcher is interested in and it is not known how widdy
divorce mediation is practiced in the area of $udy. The researcher knows only a handful
of the appropriate persons in the target population. In the case of non-probability
procedures no indication can be given of possble bias because as suggested by Stoker

(Schnetler 1989:103), the researcher has no control over the composition of the sample.

The researcher gtarted by contacting an attorney known to her who then referred her to
other attorneys who met the criteria for incluson in the sample. The &torneys were
contacted by phone, the am of the research explained and an interview requested. If they

were willing to grant an interview, an appointment would be made for a time convenient
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to the atorney. Should the atorney who was phoned not be willing to grant an interview,
the next person would be cdled. The same procedure was followed with the socid
workers.

The rescarcher underestimated the time it would take to obtain interviews, abet because
of the dally schedules of the atorneys and the amount of time they spent in court.

Attorneys who specidized in criminal cases were not considered in the sample.

The researcher aso endeavored to interview atorneys attached to different law firms in
order to get a diversty of views in the hope that it would enrich the data collected.
However, this was not a pre-requisite for incluson in the sample because the researcher
had no control over the compostion of the sample due to the particular sampling

procedure used i.e. non-probability snowball sampling procedure.

The same problem was not experienced with the socid workers, mainly because there are
only a few socia workers who act as family counsdors investigating custody and access
cases. The Depatment of Wedfare, Province of the Eastern Cape mostly employs these
socid workers. Generdly, the socid workers were easily accessible to the researcher.

Interviews were conducted with five socid workers and five lawvyers who were fully
briefed about the objectives of the study as well as the anticipated benefits, which were

foreseen to come out of the study.

3.5INSTRUMENTS OF DATA COLLECTION

Quditative interviewing was used as the man indrument of data collection because it
provides a means to explore the points of view of the research subjects (Slverman
1997:100). The research subjects were fully briefed about the purpose of the study and
that their cooperation was essentia in contributing to the study.
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The researcher remained aware of the legd terms used by atorneys and socia work
methodology by the socid workers. Slverman (1997: 117) suggedts that vadidity of
answers will depend on the ability of the respondents to convey experiences in terms that
arelocaly comprehensible.

The advantages of interviewing (Cochros 1981:255) as a data collection method are
primarily related to naurdness and spontanety, flexibility, and control of the
environment. Combined with a high response rate, it is regarded as paticular suitable for
this study compared to mailed questionnaires.

Face to face interviews were conducted in order for the interviews to be individudized as
needed to faclitate the collection of data The interview form followed is a semi-
dructured interview: it has a sequence of themes to be covered, as well as suggested
questions (Kvade 1996: 124). This dlows the interviewer to adapt the sequencing and
wording of questions to each paticular interview as suggested by Rubin & Babbie
(1997:390) and to follow up on the answers given to obtain clarity as needed.

Semi-dructured interviewing offer a versatile way of collecting data. Unlike structured
interviews, Huysamen (1994:145) expresses the opinion that semi-ructured and
ungtructured interviews dlow the interviewer to use probes with a view of clearing up

vague responses or to ask for incomplete answers to be eaborated on.

The interviews lasted between sxty and ninety minutes each. Each respondent was
informed about the purpose of the interview and they were afforded the opportunity to
ask questions before the interview started. Permisson was sought for the use of a tepe
recorder. The interviews were audio-tgped after permisson was obtaned from the
respondents. Notes were aso teken of the proceedings. This was done to obtan a
comprehensive account of the interview. The process of preserving data and meanings on
tape and the combined transcription and preiminary andyss according to Marshdl &
Rossman (1995:115) greatly increase the efficiency of data anaysis.



Rubin & Babbie (1997:392) suggested that a tgpe recorder is an essentia tool of the
quaitative interviewer. It not only ensures verbatim recording but it frees interviewers to
keep ther full atention on the respondents, to communicate that they are ligening to
what isbeing said, and to probe into important cues.

The subjects were assured of anonymity, confidentidity and that the information will
only be used within the context of the research. This adlowed the researcher to adhere to
the ethics of interviewing as suggested by Kvde (1996:153). The researcher had to be
sendtive to the initid reluctance of some attorneys to divulge how many divorce cases
they ded with.

There ae problems and limitations in any researcch method, which depends on
respondents salf-reports, whether the data comes from questionnaires or an interview.

According to Balley (Cochros 1981:257) there are four mgor sources of respondent
errors and biases in sdf-reported data:

Respondents may: 1) ddiberately lie because they do not know an answer

2) make migtakes without redizing it

3) give inaccurate answers by accident samply because they
misunderstand or misinterpreted the question.

4) Be unable to remember and may blend the truth with fiction to

cover up their memory gaps.

This dudy is not about a sendtive topic and above errors and biases could be excluded to
an extent because the respondents did not have to reved intimate and persond details of
their own lives. They could experience the interviews as non-threatening and they reedily
agreed to participate once agreement was reached on the time and date for the interview.



The researcher made notes of nonverbd communication and observation during the
interviews to enrich the data It could aso in a lesser way assst in addressng some of the
disadvantages mentioned above.

3.6 ANALYS SOF DATA

Permission was sought and obtained from the respondents to record the interviews.
According to Marshdl & Rossman (1993:79) the process of preserving data on tape and
the combined transcriptions and preliminary andlyss greatly increases the efficiency of
data andysis. Transcribing the interviews was time-consuming and the researcher had to

gpend severd hours transcribing esch interview.

Kvde (1996:190) mentioned three parts of andyss tha may be discerned. Fird,
dructuring the often large and complex interview maerid for andyss. This is usudly
done by transcription and by programs for computer andyss of quditative materid. The
researcher underdands the important contribution computers can make in the andyss of
quditative data. Due to the smdl sample, the researcher did not pursue the different
programs for computer analyss.

According to Denzin & Lincoln (1994:460), atificid intelligence research  has
contributed to quditative anadyss powerful techniques for managing documents and
expressing theories. Computers can greatly enhance the process of data analyss when
rescarch is done where the use of these relevant techniques is appropriate. The use of
computer software in the andyss of the data, due to the smdl sample, was not

considered appropriate for this research.

The next pat congds of claification of the materid, making it amenable for anayss by
diminaing supefluous maerid such as digressons and  repeitions, digtinguishing
between the essential and non-essentia. This would depend on the purpose of the study.

In this study, the above method was followed but the researcher was mindful of the
objectives of the study in nat to diminate data, which is useful.



Data andysis is seen, as the process of bringing order, structure and meaning to the
collected data and according to Huysamen (1994:176), notes of presumed nonverba
communication on the part of the paticipant should ill be kept. The researcher made
notes about the non-verba communication and it enriched the data Denzin & Lincoln
(1994:371) suggested that nonrverbad communication both informs and sets the tone for

the interview.

The third part would be the analyss proper and it involves developing meanings of the
interviews, bringing subjects own underganding into the light as wel as providing new
perspectives from the researcher on the phenomena The researcher compared and
contrasted the perspectives of the respondents in the two professons namey socid
workers and attorneys with that found in the literature, extracting themes around the

specific questions.

Some of the andytic methods as suggested by Miles & Huberman (1996:9) have been
used namely noting reflections and remarks in the margins of the transcripts, identifying
and highlighting smilar regponses and themes, gradudly daboraiing a smdl st of
generdizations and creeting aformalized body of knowledge.

Methods mogt likedly to be ussful in andyzing information gained from investigetions of a
limited nature according to Goulding (Bdl 1987:103) are those of descriptive Satistics.
Whether the information aises from quedtionnaires which respondents themsdves
complete, or whether it arises from a dructured interview dtuation where the interviewer
completes a schedule, makes no difference to the way that the data can be handled. This
goproach was found not suitable for this particular research because the instrument of

data collection used, is a semi-structured interview.

The test for goodness of qualitative research, as suggested by Miles & Huberman
(1996:262-263), lies in checking for representatives of the sample, checking for
rescarcher effects and biases, the possble influence the researcher had on the



respondents, weighing the evidence and deciding which of the data can be trusted.
Further in the quest for reidble andyds is veificaion of rivd explanations, which
according to Miles & Huberman (1996:274) is time-consuming. It is believed tha during
the literature review, this is dready taking place. The respondents are the sources to

corroborate and it took place during the data collection phase.

Miles & Huberman (1996:277) asked the question how anyone will know whether the
emerging findings ae good namdy, possbly true or probably true, rdidble vdid,
confirmable and dependable. The researcher bdlieves that this has been addressed.

3. 7LIMITATIONSOF THE STUDY

It is anticipated that the study will not be representative of the mgority of legd and socid
work practitioners in the East London area. This is due to the fact that mediation is not
widdy practiced in this area. The findings cannot be generdlized and does not clam to be
representative of the views of dl the legd and socid work practitioners in the East

London area.

One of the limitations found was the fact that the professonds deding with divorce cases
were not sendtized towards mediation. They were aware of the dternaive of mediation
in divorce matters but have never serioudy considered the possible introduction of such a

savice.

The use of a tape recorder to audiotape the interviews made some of the socid workers
uncomfortable but as the interview progressed, they seemed to be less intimidated by it.
This is attributed to the fact that socid workers in this area of the study, do not normdly
use tape recorders, unlike their lega counterparts, who seem more at ease because al of
the attorneys in the sample, tape some of their work a one time or the other. The
researcher adopted a reassuring attitude towards the respondents and is satisfied that this
did not significantly impact negatively on the outcome of the research.
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The falure of the Mediation in Certain Divorce Matters Act, 1987, to fully specify what
it envissged on the role of mediaion, dso had a limiting influence on the sudy. As
discussed in the literature review, the word mediaion in the title of the Act is a
misnomer. Lega and socid work practitioners in the study use relevant Acts as a guide
on how to ded with issues they have to ded with in performing their respective tasks.

The use of the sampling method, non-probability snowbdl sampling, could lead to
respondents referring the researcher to others who hold the same view as them. It is
believed that in spite of many smilar views expressed, the data was enriched by the many
diverse views obtained from the respondents from the two professons, namey socid

workers and attorneys.



CHAPTER FOUR

FINDINGS: PRESENTATION AND DISCUSSION

4.1 INTRODUCTION

This chapter documents the findings of the study. These findings explore the perspectives
on inter-professond collaboration between socia workers and attorneys in mediation.

Some of the literature on mediation consulted does not pertinently discuss the role of
socid workers in mediation. The role of socid workers and other professonas in the
same fidd is groyed under mental hedth professonds. This discusson, however,
focuses on the role of socid workers and atorneys without negating the role of other

professondsin family law. These two professons fal within the ambit of this study.

To fadlitate the presentation and discusson of the findings, the researcher decided to
discuss both professons smultaneoudy instead of presenting it separatedy. It is believed
that the latter would be cumbersome, while the former would enhance the presentation

and readability of the chapter.

For the purpose of the study, the presentation and discussion has been divided into five
broad themes:

1. Biogragphicd information

2. Mediation in East London

3. Perspectives on mediation — socid workers and attorney's

4. Socia workers and attorneys perspectives on inter-professona collaboration in
mediation
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5. Promotion of mediation through inter- professiond collaboration in mediation.

4.2 FINDINGSOF THE TOTAL SAMPLE

4.2.1 Congtruction of the Total Sample

The totd sample condsted of five socid workers and five attorneys. Semi-structured
interviews were conducted with the respondents. Access was gained to the respondents
by usng the nonprobability snowbal sampling method. Access to the socid workers
was obtained without difficulty. However, not being readily avaldble due to ther
frequent court appearances complicated access to some of the atorneys. The researcher

in spite of thisdid gain access to five atorneys.

4.2.2 BIOGRAPHICAL DATA

4.2.2.1 Social Workers

Across the sample, the length of employment for the socid workers ranges from 6 to 13
yeas. All of them have experience in family law with the bulk of their experience being
in children's court cases. The socia workers become involved in custody cases when
they are appointed by the family advocate as family counsdors in terms of the Mediation
in Certain Divorce Matters Act, 1987 to investigate specific cases in which custody is in
dispute.

The number of cases invedigated by them ranged from three to forty-five cases
respectively. In the case of SW2 and SW5, they worked full-time for the office of the
family advocate for a period of time until their own Department reassigned them to other
tasks. At this point it is interesting to note that the Department of Wdfare employs socid
workers and that they render services to the Family Advocate, an employee of the
Department of Jugtice, on an agency basis.



In cases where socia workers are assgned full time to the Family advocate's office, their
duties require them to scrutinize summonses issued by divorcing couples, which ranged
from seventy to eghty per month. The other socid workers get appointed as family
counsglors to investigate cases as and when these are assigned to them. All the socid
workers have experience in custody investigations with the last mentioned two being the
most experienced. None of them have experience as mediators. SW5 received training in
mediation in the form of a three-day workshop. However, she has not had the opportunity
to implement the training in practice.

4.2.2.2 ATTORNEYS

Across the sample the length of employment of attorneys range from ten years to twenty-
four years. Mogt of them are directors or partners in their respective law firms, with AT1
presently employed by a nongovernmenta organization campagning for women's
rights. All are experienced litigators and most of them are specidizing in divorce. AT3
has experience as a prosecutor and has done a stint as a magistrate. AT1, AT2, AT3 and
ATS are not formdly practicing mediation. AT4 has mediated in two cases. A colleague
from another law firm referred these two cases to him. All five of them have extensve
dedlings with the office of the family advocate and are experienced in divorce matters.

The number of cases the attorneys ded with range from eight new cases per week to the
findization of twelve cases per week. It was difficult for the atorneys to quantify their
cases because they ded daily with divorce cases. Some cases do not proceed to trid,;
some are only inquiries with many couples not proceeding with the divorce. This is a
quditative study and the researcher did not emphasize the numbers but was satisfied to
veify that the attorneys interviewed indeed met the criteria set out in the research
methodology. Another reason was that AT5, AT3 and AT4 mentioned that they would
not be able to give the exact number of cases due to the factors mentioned above.

From the above it is concluded that both the socid workers and the attorneys are
experienced and that they meet the criteria as determined in the research methodol ogy.
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4.3 MEDIATION IN EAST LONDON

4.3.1 Availability of a mediation service

All five socid workers and dl five atorneys confirmed that mediation is not done in East
London. The family advocate is dso not engaged in mediation a the East London High
Court. Asfar asthe social workers and attorneys know, no private mediation is available.

One attorney, AT4, has done mediation in two cases as requested by a colleague. He
however, does not practice mediation in the cases that he dedls with. The socid workers
and the other four atorneys were not aware that AT4 done mediation on request. This
might suggest that the two cases mediated by AT4 were the exception than the rule in that

it lso was the only two cases he mediated in acareer of 22 years.

Although the socia workers and attorneys interviewed are aware of mediation as a
concept, none of them has serioudy conddered promoting its use or given serious
thought to mediation as an dternative to litigation. This could dso be atributed to the
fact that the Mediation in Certan Divorce Matters Act, 1987, is not specific about
mediation.

4.3.2 Reasonswhy mediation services arenot available

Socid workers and attorneys agree on the following reasons why mediaion in divorce
meattersis not done in East London:

= There is a lack of funds in the relevant government departments to start a mediation

savice.

= Medidion as an dtendive dispute resolution method is unknown amongst

professonals and the communities a large.
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There might be resstance to change because socid workers and attorneys are
working in ways, which are comfortable for them.

Many attorneys and sociad workers deding in divorce matters do not consder
dternatives such as mediaion when making recommendations on the settlements of

divorce cases.

Socid workers are not trained to do mediation and attorneys do not have enough
information about mediation to offer the service or advise dients about the option of
mediation

No private mediation service is avallable because nobody thought about starting such

asavice.

Some of the divorce cases are not suitable for mediation and the litigation procedure
can prevent the use of mediation. Recent studies (Boulle et d 1997:74-75 and Roberts
1997:129-130) suggested that mediation is unlikdy to succeed where a referd is
unsuitable. There has to be an actua or anticipated dispute between the parties, which
cannot be reconciled by the norma processes of decison-making. The dispute must
be capable of being negotiated.

Additional reasons mentioned by attorneysare:

Some atorneys are under the impresson tha mediation is not financidly vidble If

cases are settled quicker it will impact negatively on their fees.

Some attorneys encourage their clients to litigate. According to the literature (Haynes
1994:2 and Johnston & Campbell 1988:39-47) atorneys perceive litigation as the
only tool of ther trade and in some cases atorneys can actudly prolong the disputes

between divorcing families It is mogly prevaent amongst inexperienced attorneys



or datorneys who are intractably wedded to an adversarid dance. The series of
maneuvers by attorneys as they formulate ther client's postions and engage in
tactica warfare with other atorneys, further encourage their clientsto litigate.

Additional reasons presented by the social workersare:

=  Some communities have been exposed to mediatiion in community affairs and labour
issues but are ignorant of the fact that mediation can be used to resolve disputes

arisng from divorce.

= Socia workers have high casdoads and do not have the opportunity to practice
mediation.

= There are not enough socid workers available to become involved in mediation.

It is evident from the additiond reasons mentioned by the socid workers, that they see
socid workers as mgor role players in mediation. However, the referral to case-loads and
lack of human resources, could be an indicator that social workers need to revist how

they practice their professon to be able to respond to the challenge that mediation poses
to them.

4.3.3 How divorce cases are settled at present

All five attorneys indicated that they attempt to convince dients to come to a settlement
to avoid teking cases to trid. Cases are discussed and negotiated with the opposing
atorney to facilitate a settlement. Many of the cases where the parties cannot reach an
agreement about the custody of minor children are referred to the family advocate for an
invedtigation. All five socid workers agree that attorneys refer cases where custody and
access is disputed, to the family advocate in terms of the Mediation in Certain Divorce
Matters Act, 1987.



A family counsdor, who is usudly a socid worker, assds the family advocate to
invedigate the case and to make a recommendation to the court about what is in the best
interes of the minor children involved. This recommendation is usudly contained in a
report compiled by sociad workers on completion of an investigation into a particular

case.

Both socid workers and atorneys are mindful of the important role of the family
advocate whose powers evolve aound the indituting an inquiry to make
recommendations on any matter concerning the welfare of minor or dependant children.

According to SW2, a case can be postponed for six months to afford the parties an
opportunity to reconcile if they have a desire to work on their marriage. This view seems
to be smilar to AT3 who recommends counsding for dl dients who come to him for a
divorce. AT3 has a working reationship with his church pastor who is a traned
counsglor. This is regarded as unusud by the researcher in the sense that not one of the
other attorneysin the sample refersdl their clients for counsding.

AT 2 has tried to refer clients for counsdling to socid workers, but the clients regect it
outright. AT2 suggedts that there is a stigma attached to going to see a socid worker.
AT5, AT3 and AT4 expressed concern about the lack of post-divorce counsding for the
divorced couples to assg them towards accepting the divorce. The non-acceptance of the
end of a rdationship by one paty will inevitably result in them sabotaging the decisont
making process should they enter into mediation to dissolve the marriage.(Roberts
1997:129-130 and Boulle et d 1997:74-75)

Mog socid workers are of the opinion that the mgority of the cases are settled by means
of an agreement drawn up by the respective attorneys acting for the parties. Their
understanding is that the main motivation for this is an effort to save on legd codt. This is
in direct contrast with the view held by the most of the attorneys who suggested thet it is
very sddom that cases are settled outright.  SW2 is the only socid worker who agrees



with the sentiment expressed by the attorneys. AT 4 holds the opinion that very few cases

come to an agreement between themselves without consulting an attorney.

From the above it can be deduced that the maority of the divorce cases where disputes
arise concerning custody and access are referred to the family advocate for intervention.
Very few cases are sHtled. The atorneys identified a gap in socid services in tha pre-

and post-divorce counsdling does not seem to be readily available to divorcing couples.

4.4, PERSPECTIVE ON MEDIATION —SOCIAL WORKERSAND ATTORNEYS

4.4.1.Mediation as an alternative method of dispute resolution in divorce cases

All five socid workers and dl five attorneys agree that mediation can be useful as an
dternative method of dispute resolution between divorcing couples. The attorneys
suggested that it be up to the atorney to try and find an amicable settlement. SW3 is of
the opinion that mediation is not consdered by attorneys as an dternative to litigation.

One attorney, AT2, expressed reservations about mediaion when it comes to the divison
of property and disclosure of assets. She dated that full disclosure could wesken the
attorney’s case when mediation proves to be unsuccessful and the case has to go court. If
parties change their minds about mediation, the attorney has exposed his case because the
other party will know everything about the case. AT2 aso does not see a mediator as
qudified to decide on the divison of propety and assets. Her opinion is that only
attorneys can advise on the last mentioned.

In the literature on mediation, Haynes (1994:3-7) when discussng the mediation process,
dated that the mediator ingsts on full disclosure of dl issues and facts to adl participants.
This does not mean that the disclosure will wesken the attorney’s case. Sharing
information is part of power baancing and when the mediator uses the process to ensure
full disclosure, she assures that al participants use the same data to define the problem



and it improves the ability of each participant to choose the options most beneficid to
them.

Three attorneys and four socid workers agree that mediation in some cases can prevent a
divorce by giving the couple an opportunity to consder their options and to make their
own decisons about their children. It is not somebody else who decides about custody
and access for the non-custodian parent. AT3 dtated that he has successfully prevented a
divorce in a few of his cases. SW5 feds drongly tha with mediation, the interest of the
child is paramount and not the interest of the parents. According to Bosman Swanepoe,
Fick and Strydom (1998:101) mediation empowers both parents as the power to negotiate
and to find solutions is held in the hands of the parents and not in the hands of only the

attorneys. Both parents, therefore, can and are able to make their own decisions.

Some socid workers and attorneys see the fact that many cases are 4ill litigated as
ignorance on the part of the community and professonas. Some of the socid workers
fed tha mediation gives parents access to a professona who understands the difficulties
of divorce. Professonds could cross-refer if need be. According to the literature, the role
of the mediator in such a case is that of managing the process, not the outcome, and
acting as an educator and organizer, not as a thergpist. The changes, which result from the
mediation process, may indeed by thergpeutic for the couple, but this not the primary
objective of mediation. This concurs with the view expressed by the respondents.

AT4 emphasized the point that mediation is only practica in cases where the parties are
aufficiently educated to understand the benefits of mediation and participate voluntarily.
This agrees with Roberts (1997:128) who found that separating, divorced or divorang
couples need to voluntarily involve themsdves in the mediation process for it to work.
Thisisone of the main principles of mediation.

Four socid workers interviewed felt that by usng mediation as an dternative method of
dispute resolution, the parents get the chance to vent their fedings, which would
otherwise not be the case. On the question of expressng fedings in mediation, recent
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sudies (Roberts 1997:25-26, Hauser 1995:71) saw the opportunity provided for in
mediation for the expresson of fedings as an important advantage over the legd system,
though if this is excessve or prolonged, it may serioudy impede raiond exchange and
lead to a deterioration of relations, rather than any improvement. Mediators are cautioned
to keep it to he minimum to achieve the tasks agreed upon so as not to digract from the
reason why the parties entered into mediation.

SW3 rased an interesting point by saying that socia workers should change the way in
which they work if they want to give credence to the positive role that mediation can play
in the interest of the minor children and parents. This poses a paticular chdlenge to the
professon on how to transform their services to be able to be involved in mediation

sarvices.

Two socid workers stated that socid workers employed by private welfare organizations
ae not involved in mediation and that they should dso be consdered if training in
mediation is offered. This would have the additiond advantage of broadening the skills
base should mediation services be implemented. This is in accordance with the socid
workers assertion that there are not enough socia workers to do mediation.

From the above, mediaion as an dternative form of dispute resolution in divorce cases

has the support of both social workers and attorneys.

4.4.2 Functioning of a mediation service

Four attorneys and four socid workers fed that mediation should be based within the
justice system. The rationale being that people will accept judgements because of the ar
of authority that goes with the justice sysem. The family advocat€'s office is seen, as the
ided place where mediaion services should be offered. AT3 and SW4 hold an opposing
view. They fed that private mediators and non-government organizations should provide

mediation service. The reason for this is that private mediators will have an incentive to



provide a good qudity service. If mediators were sdaried employees, it would not matter
to them what qudity service they render to the generd public.

The family advocate agrees that her office has a role to play in mediation in divorce
metters. In a submisson to the South African Law Commisson (Discusson Paper 1999:
87), the family advocate dated that she believed that the present court structure of
dividing and fragmenting family disputes should be abolished in favour of an dl-
inclusve family court. A family court should be based on more informa processes,
specificaly mediation.

Most of the attorneys suggested that mediation should be mandatory otherwise people
would not make use of such a service. The socid workers do not agree with this, rather
opting for mediation to be voluntary. AT 2 goes s0 far as to say that couples should be
issued with a certificate to confirm that they have gone for mediation before a divorce is
granted. AT4 do not agree with this because he believes that a person’s right to litigate
canot be taken away and tha mediation should be voluntary. AT3 agrees with this
sentiment. The potentid disadvantages of mandatory mediation (Boulle et d 1997:16) as
discussed in 4.2.1 in the literature chapter must be considered in this instance.

According to Goldberg (1996:370) mandatory mediation is widespread in America
Paticular in family law. Once a voluntary process outside the court procedure, mediation
has fast become integrd to the judicid sysem of the different States. She recommends
that mediation should be mandatory in South Africa In spite of the potentid advantages
of mandatory mediation mentioned in the recent studies (Boulle et d 1997:16-17), the
rescarcher is hedtant to agree to mandatory mediation but can see the point in cases
where the parties are not willing to submit themselves voluntarily to mediation. However,
if people are forced into a particular service, it could reduce the prospects of a settlement
and the mediator’ s lack of binding decision-making powers has an effect on the process.

Most of the socid workers fed that socia workers are the ided persons to act as
mediators. SW1 would prefer socid workers with at least a Masters Degree to act as
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mediator. The attorneys on the other hand, fed that knowledge of the law is a prerequisite
for a mediator. Only one socia worker mentioned that mediators need not necessarily be
socid workers, but attorneys, psychologists or anybody with the relevant qudification
could act as mediators. This is in line with the view expressed by Lombard (1992:60)
who suggested that with mediation in the socid work context, it is not only socid
workers who can act as a mediaor. Parties such as community leaders and neighborhood
members can dso be used effectivdly as mediators, provided that dl parties are wdl
traned for the role. This broader application complements the emphases within the socid

work professon on inter-disciplinary roles and relaionships.

4.4.2.1 Payment for mediation services

Both socid workers and attorneys see the State as the main funder of mediation services.
The atorneys, through ther involvement with the Lega Aid Boad, is more aware of the
difficulties which can be expected in obtaning funds from the Stae to pay for new

sarvices such as mediation.

The possibility of a means test was mentioned to require couples, who can afford to pay,
to do so. Attorneys and sociad workers were concerned that if the State does not bear the
cost for mediation, that such a service will not be accessble to disadvantaged and rurd

communities.

All of the atorneys and socid workers agree that a mediation service should be based
within the judice sysem at the family advocate's office. There is a difference in opinion
on whether mediation should be mandatory or voluntary. Private mediation was dso
rased. All agree tha the State should be the main funder of mediaion to ensure

accessibility for everyone.
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4.4.3 Advantages of mediation in divorce matters

The atorneys and socia workers interviewed agree on the following advantages that

mediation has as an dternative form of dispute resolution in divorce métters:

= Mediation can be the best way to resolve wha can be financidly crippling to the

couple. The sooner the caseisfindized, thelessit will codt.

* The parties reach ther own agreement and are more likely to adhere to the terms
agreed upon after the divorce.

= Mediation is quicker than alitigated case and the couple can cary on with ther lives
without the added frustration of alengthy court battle.

= Mediation will assst the parties to accept the divorce and to move on. Non
acceptance of a divorce can heighten the emotionad trauma for the parents and the
children and according to Schafer (1993:14-18) the unfortunate child becomes the
focus of parental wrath when parents fed that they have unresolved battles to fight.

* The paties can ill communicate with each other and they can be referred for
counsding to assg them with the adjustment after the divorce. The need for revenge

isminimized by congtructive engagement of each other.

= Mediaion will take the extreme pressure off children when they are pressurized by
their parents to choose between the them.

= The children do not have to go through the trauma of court attendance.

= Children can day in contact with both parents without feding guilty about ther
loydty to their parents.



71

Mediation can be beneficid in maintenance cases — it could prevent the non-custodian
parent from becoming esranged from his family if he tries to avoid conflict with the
custodian parent. In a study by Schafer (1993:14) he found that there is diminishing
exerciang of access rights by the non-custodian parent where conflict is high between
the parties. Thisin itsdf is detrimentd for the children in question.

It is beneficid for the children to witness thelr parents resolving their differences in a
mature way. Use of mediation is seen as a way in which parents can teach their
children postive conflict resolution skills by setting an example for them to emulae
During the twelve dages of mediation as defined by Moore (1996.66-67), the
mediator asssts the parties to assess various approaches to conflict management
before a dtrategy to guide mediation, is selected.

The researcher sees this as a refreshing viewpoint which illustrates that there can be
podstive soin-offs in a dtuation where the negative aspects are more than often

emphasized to gain power over the other party.

The advantages mentioned by the sociad workers and attorneys can be found in the
literature (Roberts 1997:25-26, Bosman-Swanepod et d 1998:101 and Hauser 1995:71).
The following additiond advantages not mentioned by the socid workers and attorneys

can be found in the literature:

The legd system is limited by the fact that it recognizes only legd norms, and cannot
fulfill the psychological requirements as well as the requirements of legd jusice for
the parties and the children.

Mediation keeps the discussons focussed and it works. Recent studies have shown
that three out of four couples who enter into mediation have reached satisfactory

agreaments.
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It is clear from the above that both socia workers and attorneys are conversant with the
advantages of mediation. In spite of this, not one of the professons have initisted or

promoted mediation as an aternative method of dispute resolution for divorcing couples.

45 SOCIAL WORKERS AND ATTORNEYS PERSPECTIVES ON INTER-
PROFESSIONAL COLLABORATION IN MEDIATION

4.5.1 Contact between social workersand attorneys

Social workers and atorneys agree that contact between the professions should be
encouraged. At present four attorneys have no or infrequent contact with socid workers.
One attorney has regular contact with social workers for discussions about cases dedt by
the family advocate's office. He regards the contact as useful because the sharing of
information leads to cases being settled sooner. AT4 dates that socia workers do not
have an obligation to contact the attorney. The opposing atorney might view contact as

bias on the side of the socia worker.

Most socid workers on the other hand have regular contact with attorneys, especialy
those who worked full time a the family advocate's office. Mot socid workers have
experienced contact with atorneys in a pogtive light with only SW4 who experienced
her contact with attorneys negatively. She feds attorneys want to dominate socid
workers and that they undermine socid workers. SW5 has a strong opinion that socia
workers should redize that atorneys fight for their clients and they do not have anything
persona againgt socid workers and that it is to be expected that disagreements will occur

between the professions.

Overdl, the contact from sociad worker sde seems more frequent, with the attorneys
reporting that they sdldom or ever have contact with socia workers. As experienced by
the one attorney and four socia workers, contact can be beneficial and positive when it
takes place. Both professions agree that contact is necessary.
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4.5.2 SOCIAL WORKERS PERSPECTIVESON ROLE OF ATTORNEYSIN
MEDIATION/ATTORNYES PERSPECTIVE ON OWN ROLE IN
MEDIATION

Most of the social workers see the role d the atorney in mediation as one of referra to
the socid worker for mediaion. This agrees with the attorneys perspectives on their own
role in mediation. Clients usudly consult an atorney firg if they condder obtaining a
divorce. Four of the socid workers dso see a role for atorneys to educate themselves
about mediaion. This will enable the dtorneys to identify cases which might benefit
from mediation.

The dtorneys agree with this by saying that an attorney has the respongbility to give
clients the best advice and to congder dl options before entering into litigation. The
atorneys adso see a role for them to inform clients about the option of mediation.
However, according to Roberts (1997:105), the giving of information by the mediator,
which is acceptable, must be didinguished from the giving of advice. The later involves
recommending drategic courses of action. The giving of information, on the other hand,
is supposed to be neutrd, involving an explanation of rights, resources and terms. This
would imply that the attorneys would have to educate themsdves about mediation as
suggested by the social workers.

The comments of Mr. Justice R J Goldstone at the opening of the Nationd Conference of
the South African Association of Mediators and Family Matters on 31 October 1991, ill
holds true today. He dtated that there might well be included amongst the professona
duties of the atorney an obligation of advisng dients of the exigence of dterndive

means of dispute resolution, such as mediation.

The socid workers and atorneys further agree that the man role for the attorney in
mediation is advisng on legd maiters, atending to the redigtribution of property and
asts to achieve a fair settlement. The attorney dso submits the find agreement to court

to bring the divorce process to findity.
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Some of the social workers do not see attorneys working as mediators while SW3 is of
the opinion that co-mediation between attorneys and socia workers can be beneficial.
Studies done by Boulle et d (1997:107-108) found that there are more advantages than
disadvantages when a co-mediation modd is used in mediaion. SW1 is unsure whether
atorneys will make suitable mediators. However, when referring specificdly to custody,
dl the socid workers fed tha they have the primary responsbility where custody of
minor children is concerned.

Some of the atorneys suggested that attorneys have to adapt to their changing roles. They
need to adapt to changes in family law and mediation in the same way as they adapted to
changed in other areas of the law. Mogt of the attorneys suggested that attorneys should
not mediste where custody of minor children is involved. AT 2 and AT3 however, hold
opposing views by saying that atorneys are qudified to mediae where custody is
concerned.

These two however, contradict themselves because when discussng the role of socid
workers in mediation, they agree with their colleegues that the man role for socid
workers is to mediate where custody is concerned and that attorneys should leave that

task to social workers.

In summary socid workers and atorneys agree on the role of atorneys in mediation,
which is manly informing dlients about the option of mediation, referrd and deding with

legal aspects.

453 ATORNEYS PERSPECTIVES ON ROLE OF SOCIAL WORKER IN
MEDIATION/SOCIAL WORKERS PERSPECTIVE ON OWN ROLE IN
MEDIATION

The attorneys and socid workers agree that the main role for socid workers is to protect

the interest of minor children and to mediate where custody and access is concerned.
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Socia workers aso see themsdves as acting as mediators where some of the attorneys do

not agree that socia workers should mediate where property and assets are concerned.

Some socid workers see the need for socid workers to transform their services. They
have to differentiate between their roles as socia workers and ther roles as mediators.
According to Radford & Glaser (Pretorius.1993.77) a professona person, like a socid
worker or atorney, should remember that while donning the hat of a mediator, they have
to sep out of ther traditiond role of offering therapy and in the latter, offering advice.
Thisis not gppropriate in mediation.

Some of the socid workers identified a need for specidization in mediation to make it
work. Socid workers should also be a resource for attorneys because they are trained in
the humanities. They could give dructure to the mediation process because they are
silled in interviewing. Giving sructure to the mediation process, is one of the stages of
mediation discussed by Moore (1996:66-67).

Some of the socid workers expressed concern about the general misconception in the
community that socid work is about pensons and grants. Two socid workers are aso
concerned about the quality of the investigations and reports done by socia workers.
SW2 is of the opinion that socia workers should not alow other professions to take over
their functions. It erodes the profession if socid workers do not take up the chdlenge to
initite a mediation sarvice. This view is digned to the view expressed that socid
workers should take the lead and act as mediators.

Mediation is seen by the socia workers as a way in which they could obtain approva
from thelr peers as wdl as gain recognition in the communities In a sudy by Lombard
(1992:61) on mediation as an intervention strategy to empower people, he suggested that
the hdping reationship between socid workers and ther clients dso form pat of the
basic foundation of mediation. The latter is regarded as an appropriate drategy for socid

work intervention to empower people. The researcher is of the opinion that the theme of
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empowerment through mediation could be useful to address the socia workers concern
about their profession and qudity of work.

There is consensus amongst the respondents that the role of socid worker is protecting
the interest of minor children and thus mediating where custody and access is concerned.
The socid workers dso see themsdves as mediators while the atorneys have
reservations about sociad workers mediating property and assets. They regard that as the
domain of the atorney.

4.54 COOPERATION BETWEEN ATTORNEYSAND SOCIAL WORKERSTO
ASSIST DIVORCING COUPLES

The attorneys and socid workers agree that it is possible for them to co-operate to assist
divorcing couples. Four socia workers suggested that the two professons need to bridge
the gap that is prevdent between them. These four socid workers attribute the gap

between the professons to the following:

Socid workers are more concerned with the human side while the atorney only sees
the facts about a case.

= The attorney has only one paty as his client, while the socid worker deds with the
wholefamily.

= Attorneys act on the ingructions of their clients while socid workers do not have the
same redtriction on their work.

= Socid workers and attorneys do not communicate effectively.

= There is no mutud understanding about the respective professons. The attorneys aso
expressed the need for the two professons to understand each other’s roles. They



would be more than willing to refer clients to socid workers if they could be sure that
the clients would get the service they require.

= There appears to be a power sruggle between some socia workers and some
attorneys

= Attorneys think differently. They focus on legd aspects while socid workers takes
fedings and behaviour into account.

= Some attorneys fed that socid workers do not execute their work proficiently are
unco-operative towards findization of cases. According to some of the attorneys, it
will improve the understanding between the professons if socid workers and
attorneys could discuss why certain recommendations are made ly the socid worker.
This would place the attorney in a better podtion to explain the recommendation to
the non-custodian parent. AT4 feds that the attorney is the person who involves the
socid worker in the firgt place by referring a case to the family advocate's office in
terms of the Mediation in Certain Divorce Matters Act, 1987.

= Some socid workers do not give feedback to attorneys about mutua cases and that
givesriseto the impression that socid workers are not interested in the investigatiors.

The two professions could co-operate and complement each other. SW 3, SW5 and SW2
suggested that building trust between socid workers and attorneys could facilitate co-
operation. They need to get to know each other. A working relationship is vitd because
atorneys sometimes have very important information, which could impact on the socid
workers recommendation concerning the custody of minor children. It would be

advantageous for the disputing couplesif cases are discussed with the attorney.

Attorneys could motivate their clients to co-operate with socia workers. They could
ensure that dients keep appointments, prepare their clients and give them dl the
information on why the clients have to be interviewed by socid workers. The clients will
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than fed less threstened by the cudtody invedtigations. This concurs with the views
expressed by the attorneys.

AT3, AT1 and AT5 see socid workers as the people on the ground who know the
communities and who are indipenssble where children are involved. Sociad workers
must remember to be impatid and that they need to ligen to both Sdes. The
investigations are not easy because many clients fed that the socid worker take the other
party’s sSde. Recent studies (Barsky 1984:10 and Cohen in Pretorius 1993:78)) suggested
that one of the qudities of a mediator is that the mediator should be experienced by both
paties as a neutra facilitator. The mediator should adways remember to maintan a
neutral stance, which should not be compromised.

AT1 and ATS fed that socid work reports in some instances do not reflect an unbiased
recommendation. AT2 is of the opinion that many socia work reports have depth but
many are superficid and it is obvious that not much work has gone into it. Reports
sometimes take tiree months or more to be submitted and this causes undue drain for the

divorcing couple and for the atorney.

ATL1 is dso concerned about the lack of adequate staff attached to the family advocate's
office and the fact that the advocate only vidts East London on a weekly bass for one
day. These suggestions correlate with some of the reasons the socid workers put forward

why agap is prevaent between the two professons.

AT1 observed that socia workers have many frustrations caused by bureaucracy and this
could be an obgtacle for the two professions to work together in an effective way.

However, she sees the need for the two professons to change their view about each other
and that they should understand that they are not in opposition to each other.

According to AT2 and ATS co-operation between socid workers and attorneys can be
improved if socid workers could offer a comprehensve service to divorcing couples.

They identify the need for pre- and post divorce counsding. These couples sometimes



79

expect attorneys to provide them with emotiond support while attorneys are not trained
to ded with emotional issues.

4.6. PROMOTION OF MEDIATION THROUGH INTER-PROFESSIONAL

COLLABORATION

All five socid workers and attorneys interviewed agree that collaboration between socid

workers and atorneys could lead to the implementation of a mediaion service. The two

professons agree on the following to facilitate the promotion of mediation through inter-

professond collaboration:

The family advocate's office is seen as the darting point for a mediation service.
Socid workers should take the initigtive to dart mediating and to actively promote
mediation as an dternative to the family advocate. All divorce cases should be
channded through the family advocai€'s office to ensure that the sarvice is
accessble to everybody. SW5 is of the opinion that the family advocate should
inform the dients about the option of mediation during interviews and give them full
details about the process. This will enable the dients to make an informed choice

whether they want to exercise the option or not.

The attorneys and socia workers suggested that a forum should be established where
the two professons could meet to address common issues. These meetings could

assist to clear up any misunderstandings between socid workers and attorneys.

Further to the latter, attorneys and socid workers proposed the holding of workshops
on mediaion where both professons could darify role differentiation and develop a
common understanding of what steps need to be taken on the introduction and
promotion of mediation in family lawv. Socid workers were identified to teke the
initiative to arange workshops. Attorneys aso would like ongoing feedback about
new developmertsin family law to keep them updated.



One of the key aress identified by socid workers and attorneys is the need for
traning in mediation processes. Socid workers fed that traning for socid workers
need to be a priority because they act as family counsdors for the family advocate.
Training should dso be extended to socid workers employed by private welfare
organizations to broaden the skills base.

The need for training was dso emphasized by the family advocate in her submisson
to the South African Law Commisson (Discusson Peper 1999:87), where she
promotes training in mediation for individuas who operate community forums in
order to empower them with the necessary <kills. It is suggested by Boulle & 4
(1997:73-74) that mediation is more likdy to succeed if there is some externd
encouragement for the parties to settle in mediation. According to Radford & Glaser
(Pretorius 1993:77) competent mediators should acknowledge the need for them to
congtantly update their skills and techniques by further and advanced training

In the South African Situation, mediators have the respongbility to ensure that they
understand and respond appropriatey to the impact of culturd differences on
mediation. In astudy by Roberts (1997:104-105) she suggested that one approach
would be for mediaorsto share the cultural and ethicad norms of the disputants,
exploring and adapting indigenous forms of mediation where appropriate. Another
approach would be for asingle group of mediators to work with avariety of culturd
groups. The researcher favours a combination of the two, with special attention to be
given to the adaptation of the mediation models to recognize the culturd differences
and the different circumstances of the community, for example, urban and rurdl.

In addition to the above aspects, the attorneys identified the following on the promotion

of mediation through inter- professona collaboration:

The attorneys see a role for the respective professond bodies to formdly explore
how the two professions could collaborate and what common ground could be found.

This would enhance the working reationship between attorneys and socia workers.
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Information should be exchanged on how socid workers work, how attorneys work,
new laws, procedures and cases could be discussed where intervention by using
mediation, was successtul.

= Mog of the atorneys fed srongly that mediaion should be vigoroudy promoted in
the Southern Divorce Courts formdly known as Black Divorce Courts. The family
advocate is not involved in these courts and no legd representation is alowed. The
South African Law Commission in its Issue Paper 8 on dternaive dispute resolution,
dated that mediation in these courts is limited, irregular and an informa component
of the satlement gpproach. Mediation could be useful to ensure that settlements

reached are in the interest of the children and the parties who cometo it.

Some attorneys voiced concern that it could happen in the Southern divorce court that
the weeker party in the divorce could be intimidated into accepting an unfavorable
settlement. Recent studies (Severson & Bankston 1995: 45, Roberts 1997:129, Boulle
et d 1997:73-74) suggested that mediation is unlikdy to succeed where there is a
serious imbaance of barganing power. There must be no subgantid imparment of
mental and physca capecity to negotiate, or other inequalities between the parties
that would render an unfar outcome unavoidable. Medidion is more likdy to
succeed where there is smdl rather than large degrees of power difference between
the partiesin conflict.

Socid workers raised the following additionad points to promote mediation through inter-

professonal collaboration

= A needs assessment is suggested by some socid workers followed by an intense
lobbying for government funding to implement a mediaion savice Private
mediation is promoted for those persons who could afford to pay for it.

= Some socid workers recommend the promotion of collaboration in mediation by

activdly promoting mediation to atorneys by vigting esch firm and addressng the



atorneys about mediation. Giving taks a the atorneys medtings, sending out
newdetters and condantly offering mediation as an option before litigation could
further enhance awareness.

= Advetisng in the print media could raise community awareness according to most of
the socid workers Radio is a mogt effective way of communicating with the
communities especidly those in the rurd aress. Many radio dations have community

time dots. Some of these radio sations are Umhlobo we Nene and Link FM.

The researcher is of the opinion that training will result in community leaders and other
mgor role players promoting mediation as an dternative dispute resolution method. In
the long term, this can have a pogtive influence on the minimizing of the trauma
resulting from family disintegration.

4.7 CONCLUDING COMMENT

The findings have indicated that both socia workers and attorneys are conversant in what
mediation entails with some resarvation being expresssd by some atorneys. Both
recognize the need for co-operation and collaboration to promote mediaion. However,
there are a few areas, which need to be addressed to bridge the gap between the
professons. One of the main reasons for the gap, is the lack of communication between
attorneys and socid workers as wdl as the lack of understanding of each other's

professions.

Some socid workers dso had negative experiences with attorneys and that would
influence their perspectives about inter-professona collaboration. Both professons seem
aware that mediation can promote a podtive change in services rendered to divorcing
couples and their families,



The findings cannot be generdized to dl social workers and attorneys, but the researcher
believes that enough awareness was raised to a least encourage them to consider

mediation as an dternative digpute resolution mechanism in family law.

The concluson and recommendations will be discussed in the following chapter. 1t will
be presented sequentidly to facilitate the reading of the chapter.



CHAPTER FIVE

CONCLUSIONSAND RECOMMENDATIONS

5.1INTRODUCTION

This chapter discusses the conclusons and recommendations resulting from the study.
The conclusons are based on the sample of five attorneys and five socid workers. It is
recognized that the conclusons and findings cannot be generdized to dl the attorneys
and socid workers in East London. However, it gives an understanding of why mediation
is not done, the role of socid workers and attorneys in mediaion, posshility of inter-
professond collaboration between socia workers and attorneys and the perspective of

attorneys and socia workers on collaboration in mediation.

The conclusions and recommendations are presented under broad themes and headings as
used in the previous chepter. To fadlitate the integration of the information, the
following groupings will be used:

1. Mediaion Services and why it isnot done

2. Socid workers and attorneys perspective on mediation

3. Inter-professond collaboration in mediation

4. Promotion of mediation through inter-professiona collaboration

5. Concluson



5.2 MEDIATION SERVICES
5.21 CONCLUSIONS

The atorneys and socid workers interviewed are experienced. They meet the criteria
as determined in the research methodology, namely that attorneys should have a least
three years experience in dealing with divorce cases and that socid workers need to
have investigated at least three casesin which custody wasin dispute.

Sociad workers and atorneys ae recognizing the important role of the family
advocate concerning the protection of the interest of minor or dependant children in
divorcing families. This is borne out by the fact that the attorneys refer many cases
where cugtody is in dispute to the family advocate for a recommendation. This is in
line with the duties and functions of the family advocate as defined in the Mediation
in Certain Divorce Matters Act, 1987.

In trying to reech a sdtlement, atorneys find that clients sometimes expect their
atorneys to provide emotiona support. They ae not traned to fulfil this need. A
need for counsding such as post-divorce counsding was identified to assst divorcing
couples to accept the divorce.

It is difficult to reach a settlement where parents refuse to accept a divorce and as
suggested by Schafer (1993:14-18), a child's emotiond trauma is further heightened
where the parents, or at least one parent, is unable to come to terms with the fact that

the marriage isindeed over.

Many divorce cases ae dill settled by litigation without dternatives such as
mediation being considered by attorneys and their clients.

No mediaion services are avalable to assg divorcing couples to resolve disputes

aisng from divorce. Although socid workers and attorneys are aware of mediation



as a concept, none of those interviewed has serioudy considered promoting its use as
an dternative dispute resolution mechanism.

= Socid workers and attorneys were not aware that one atorney on request does
mediation. This is not widdy practiced as this atorney only did two cases in his

career.

= Both socid workers and attorneys agree on most of the reasons why mediation is not
done. Some of the reasons are lack of funds by the State, lack of awareness amongst
professonds and the community, need for training and the way in which services are
rendered. The reasons are listed at point 4.3.2.3. It is beieved that the study has
contributed to create awareness amongst the professonds that mediation as an
aternative dispute resolution mechanism, could be promoted.

= Socid workers see medidion as giving the parents an opportunity to vent ther
fedings and for parents to make their own decisons. On the question of expressng
fedings, recent studies (Roberts 1997:25-26 and Hauser 1995:71) suggested that the
expresson of fedings is an important advantage over the legd system, though if this
IS excessve or prolonged, it may serioudy impede rationd exchange and lead to a
deterioration of relations, rather then an improvement.

= The dtorneys ae of the opinion that it is up to the attorney to try and find an
amicable sdttlement. Some of them believe that mediation can prevent a divorce in
some cases. This not the objective of mediation. When a couple enter mediation, it is
with the understanding that they have decided to divorce. However, it is not

impossible that a couple can reconcile during or after mediation.

5.2.2 RECOMMENDATIONS

= Socid workers and attorneys, because of the many potential advantages of nediation,
accept that both professons have a respongbility to ensure that the State fulfill its



87

obligations toward divorcing families in terms of the Mediaion in Certan Divorce
Matters Act, 1987.

Socia workers and attorneys vigoroudy promote the use of mediation and lobby the
rdlevant government departments such as Depatments of Wefae and Judtice,
Human Rights Commisson, Commisson on Gender Equdity, locd public
representatives, women's groups and other relevant organizations to mobilize their
support for the introduction of amediation servicein East London.

A pilot project is garted to introduce mediation as an dternative to litigation. In view
of the lack of funds as reported by both socia workers and attorneys, the pilot project
is sarted a the family advocate s office.

The inception of the Mediation in Certain Divorce Matters Act, 1987 did not lead to
an increase in the use of mediation. The mgority of people do not have access to
mediaion in family matters. This implies that the effectiveness of the Act need to be
revisited and changes made to address the shortcomings of the legidation.

5.3 SOCIAL WORKERSAND ATTORNEYSPERSPECTIVESON MEDIATION
5.3.1 CONCLUSIONS

Both socid workers and attorneys have identified most of the advantages of
mediation as stated in recent studies (Roberts 1997:25-26, BosmanSwanepod et d
1998:101, Hauser 1995:71). The best interest of the child seems to be of great
concern to both professons. This is in consensus with the condtitution of the Republic
of South Africa, which dated in chapter two that the interest of the child is dways
paramount in any meatters pertaining to the child. In spite of the fact that both socid
workers and attorneys are conversant with the advantages of mediation, nothing was
done by ether professon to faclitate the use of mediaion as an dternative form of

dispute resolution in family maiters



Some of the socid workers observed the broader benefits for the whole family by
regarding mediation as a way in which parents can learn conflict resolution skills
which they could teach their children and use in their communities. During the twelve
stages of mediation as defined by Moore (1996:66-67), the mediator assist the parties
to assess various gpproaches to conflict management before a drategy to guide the
mediation is sdected. The socid workers suggested that the conflict resolution skills
the parents acquire or are exposed to in mediation would assist them to apply these

skillsnot only in thelr own families, but dso in thar interaction with communities.

Some atorneys dso see mediaion as useful in resolving maintenance cases, which
implies that mediaion could be beneficid within the family court system.

Most of the socid workers and attorneys see a role for the State in mediation with the
minority favoring private mediation. A patnership between the State and non
governmental  organizations in providing mediation services should be explored. The

family advocate is seen asthe main role player.

Most of the attorneys fed that a mediation service should be court based and some
ae of the opinion that mediation should be mandatory. The reasoning for this is that
people will accept the authority of the court and would cooperate. According to
Goldberg (1996:370) mandatory mediation is widespread in America and she
recommends that mediation should be mandatory in South Africa This however, goes
againg the principle that if mediation is to be successful, it should be voluntary.

Some attorneys suggested that the wesker party needs to be protected against the
domineering one. According to the literature (Roberts 1997:104-105) it is the ethica
responsbility of a mediator to ensure that participation in the mediation process is
far and equd.

There is consensus amongst the respondents that the State has a responsibility to pay

for mediation savices to ensure that the sarvice is accessble to dl families who



might need it. Those families, who do have financid resources, should a least have
the option of private mediation.

5.3.2RECOMMENDATIONS

Further research be done on how the secondary benefits of mediation such as the
conflict resolution skills acquired during the mediation process, can be applied in the
resolution of conflict within families and communities

In this study the question of mandatory mediation was raised. It is a new concept in
South Africa where mediaion in family law is voluntary. In spite of this the merits of
mandatory mediation need further exploration to determine how effective it could be
and wha role it could play in making mediation services more accessble to the

broader community.

The quedion of Sate involvement as the man provider of mediation services in

relaion to private mediation is further researched.

5.4 INTER-PROFESSIONAL COLLABORATION IN MEDIATION

5.4.1 CONCLUSIONS

Socia workers do not see atorneys as mediators preferring them to refer clients for

mediation to socia workers and for them to focus on the lega aspects.

Socid workers further see the role of the atorney as advisng and informing dients
about medition and to promote it as an dternative to litigation. Recent Studies
(Roberts 1997:105) suggest that the giving of advice by the mediator, which is
acceptable, must be distinguished from the giving of advicer The latter involves
recommending drategic courses of action. The giving of information, on the other



hand, is supposed to be neutra, involving an explanation of rights, resources and

terms.

Some socid workers do not see attorneys as suitably qudified to act as mediators
because they would not be able to mediate custody disputes. The attorneys, on the
other hand, see a role for the attorney as mediator, but would prefer socia workers to

mediate where custody and access is concerned.

The posshility for co-mediation was raised by some socid workers. Co-medidion as
a modd has been successfully practiced by organizations such as the Family
Mediators Association of the Cepe. Boulle et a (1997:105) suggested that co-
mediation is commonly used in family and community disputes. There is however,
not definitive proof that it is more effective than solo mediation. The advantages and
disadvantages of co-mediation are discussed in the literature review under 3.5.

Socid workers perspective on their own role in mediation is that socid workers are
ided to act as mediators and that they should take the lead when it comes to custody
disputes to protect the interest of minor children. It appears as if socid workers
underganding of their own role is totaly focused on the child and not the other
aspects that are so covered in mediation, such as property and maintenance.

Socid workers dso identified that mediation poses a chdlenge to their professon.
Socid workers need to differentiate between the role of socia worker and the role of
mediator. Radford & Glaser (Pretorius 1993:77) suggested that a professiona person,
such as a socid worker or an attorney, should remember that while donning the hat of
a mediator, they have to step out of ther traditiond role of offering thergpy and in the
latter, offering legd advice. It is not gppropriate in mediation.

Further chdlenges facing the socid workers are the community’s misconception that
socid work is about payment of grants and pendons, that the qudity of socid work
reports need attention, that socid workers should be wary not to give away ther
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functions to other professons and that mediation can be used effectively to boost the
image of the professon. These chalenges indicate that the socia workers were frank
about the way in which they see their role in mediation.

Most socid workers see socid workers as taking the lead to initiate a mediation
savice. Lombard (1992:61) suggested that the helping relationship between socid
workers and their cdients dso form pat of the basc foundation of mediation, the
latter is regarded as an gppropriate drategy for socid work intervention to empower

people.

The perspective of the atorneys interviewed on ther own role in mediaion is
referring clients for mediation because dients dways conault their atorney firg when
they congder a divorce. Attorneys dso need to give ther clients the best legd advice
and to congder other options to litigation. This concurs with the role that socid

workers see for attorneys in mediation.

Mogt of the attorneys sated that attorneys should not mediate where custody is
concerned, preferring this to be one of the main functions of socid workers. This
agrees with what the socia workers indicated about the mediation of custody.

Two of the socid workers do not have regular contact with attorneys. One in
particular, SW4, has experienced her contact with attorneys as very negative. Some of

the others regard their contact with attorneys as alearning and positive experience.

Mog of the attorneys interviewed, have minima or no contact with socid workers. If
contact does take place, it is about cases being investigated by the social workers to
make recommendations about custody of minor children. The view was expressed
that contact between atorney and socid worker, could be seen as bias by the
opposing atorney. Where contact has taken place, the attorneys found it helpful in
deding with their cases.
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All five socid workers agree that it is possble for attorneys and socia workers to co-
operate to assst divorcing couples. A gap between the professons exists which

involves anumber of difficulties.

The bass of the above is discusses in 4.4.5.1. It gppears that socid workers are
ignorant about the opinion that the differences in the way the two professons work
and alack of understanding, creates a difficulty for the working relationship.

Some of the socid workers do not give regular feedback to attorneys about mutud
cases and it creates the impression that the socid workers are not interested in their

work. The two professons do not communicate effectively.

There is a need to build trust between socid workers and attorneys in order to

facilitate co-operation.

The five atorneys interviewed agree that socid workers and attorneys could co-

operate in asssting divorcing couples.

Some of the atorneys suggest that socid workers should dways remain impartia and
that in some ingtances, their clients fed that socid workers are biased towards one
party. Cohen (Pretorius1993:78) clarifies this point by suggesting that a mediator
should dways remember to mantan a neutrd dSance, which should not be

compromised.

The atorneys dso identified the need for the two professons to reach out to one
another. The attorneys would refer clients to socid workers if they could be sure that

client would receive the services they require.

There is dso willingness amongs the attorneys if socid workers could discuss ther
recommendations. This will place the attorney in a better podtion to explain to the
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non-custodian parent why and how the recommendaion was made by the socid

worker.

= Some of the attorneys believe that in some cases socid work reports lack depth and
that long delays are experienced before reports are submitted. Some of the socid
workers have also expressed the need for socid workers to improve on the quality of
their reports. In the light of this, it can be concluded that socid workers need to assess

where the problem lies and find suitable ways to address the issue.

5.4.2 RECOMMENDATIONS

» Research is done into how the socid work professon in its heping reaionship with
clients, could use mediaion as an empowering tool and how this helping reationship
could be enhanced by the use of mediation.

= Mediation poses a particular chalenge to the socid work professon. Research is
recommended on how the professon will respond to review the traditiond role of
socid workers when conducting investigations into custody disputes.  Mediation
requires a paradigm shift from the traditiond to the new way of resolving disputes
between divorcing couples.

= The attorney-socid work team can provide a framework of change for the divorcing
family that neither the traditiond legd intervention nor counseling can independently
provide. Further research is recommended on how the inter-disciplinary team can
assid the family to restructure itsdlf.

= Socid workers and atorneys in the study agree that atorneys should not mediate
where custody of minor or dependant children are in dispute. Attorneys prefer to ded

with legdl issues. Role differentiation needs further research.

5.5PROMOTION OF MEDIATION THROUGH INTER-PROFESSIONAL



COLLABORATION

5.5.1 CONCLUSIONS

The lack of daff at the office of the family advocate and the fact that the family
advocate only visits East London on a weekly bass, are seen as obstacles for the

implementation of amediation service.

One of the atorneys observed that socid workers have many frudrations in the
workplace and they often get caught up in bureaucracy.

Both socid workers and attorneys agree that collaboration between the two

professons could lead to the implementation of mediation.

The socid workers suggested that the government should adopt mediation as a
program for socid workers. One of the key aress identified is the need for training.
None of the professonds in the sample have experience in mediation, except one
atorney who had mediated in two cases. According to Radford & Glaser
(Pretorius:1993:77) competent mediators should acknowledge the need for them to
congtantly update their skills and techniques by further and advanced training.

Collaboration can further be promoted by advertisng campaigns, workshops where
the professions could reach out and jointly work on a plan, sociad workers to vist
atorneys and promote mediation, the involvement of the community and the
respective professonad societies are some of the ideas generated to promote inter-

professond collaboration.

Both socid workers and attorneys emphasize the role of the family advocate in the
promotion of inter-professona collaboration. The family advocate seems mindful of

the important role and in her submisson to the South Africen Law Commisson,
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recognizes the importance of dternaive forms of dispute resolution, such as
mediaion.

The attorneys have concerns about the cases that are findized in the Southern
Divorce Courts in that it could happen that settlements are accepted which are not in
the best interesx of the minor children. Inter-professond collaboration could aso

address thisissue.

5.2.2 RECOMMENDATIONS

The social workers and attorneys address the need for capacity building and training
around mediation by embarking on relevant training courses to develop and improve
mediaion killsin family matters.

Research articles around mediation and its potentid benefits as an dternative form of
dispute resolution are published in professona journals to create awareness amongst
professonds, such as socid workers and attorneys. This might spur interest amongst
professonas who would be interested to offer private mediation in family matters.

The respective professona associations of socid workers and attorneys facilitate
communication and collaboration between the two professons. This, however, does
not mean that socid workers and attorneys should not collaborate and communicate
on an individud bads Both professons seem willing to make contact, but are not

sure how to go about it.

The use of case conferences where attorneys, socid workers and family advocates
meet to discuss why certain recommendations are made, to address the lack of trust
and undergtanding between the professons, be researched. This could enhance co-

operation between the two professions.



= Attorneys and socid workers to embark on awareness campaigns in communities on
dternative forms of dispute resolution, such as mediation. The media could be useful
to disseminate information. To access rurd communities, radio is the most effective
communicatiion tool. Radio daions have time dots for community &ffars and they

reach awide population.

= Further research into the functioning of the Southern Divorce Courts and the use of
mediation to reach settlements, could pose chdlenging research. It is bdieved that the
interest of minor children could be protected and that far settlements could be
reached, if mediaion is used. The issue of mandatory mediation could possbly be

considered in these courts where court processes are more informd.

5.6 CONCLUDING COMMENT

This study explored why mediation is not done in East London from the perspectives of
socid workers and  attorneys, professond perceptions of mediation, understanding the
role and usefulness of mediation, social workers and attorneys perspectives on inter-
professona collaboration in mediation and perspectives on the promotion of mediation

as an dternative form of dispute resolution for divorcing couples.

Perhaps as our socid concept of divorce incorporates more modds for a congructive
divorce process and a hedthy post-divorce family, mediation will be seen as a service
that can meet the comprehensive needs of the divorcing families.

Inter-professond collaboration, with the possbility of a team gpproach by socia workers
and attorneys, has the expertise and resources to expand the definition of mediation and
to offer a broad range of services to the divorcing families, beyond the current service
available to the family in East London.
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INTERVIEW SCHEDULE

SECTION 1: BIOGRAPHICAL DETAILS

Sk wbdpE

Participant

Qudification

Current employment

Current position held

Length of employment

Experiencein family law — please explain

SECTION 2: MEDIATION

=

>

o No O

Areyou aware if mediation is done in East London? Please explain

How often do you come across divorce cases in your practice?

How do you fed about the use of mediation as an aternative method of dispute
resolution?

Could you give an example from your experience of a case in which mediation was
used or attempted?

Are there any benefits for the disputing parties when mediation is used?

Should amediation service be available to divorcing couples?

If s0, how would you like to see such a service function?

Who should pay for mediation?

SECTION 3: ROLE OF LEGAL AND SOCIAL WORK PROFESSIONSIN
MEDIATION

Nouk~kwdpE

How do you fed about the role of socid workersin mediation?

How do you fed about the role of attorneysin mediation?

How often do you come into contact with socia workers?

How often do you come into contact with attorneys.

How do you see the two professions cooperating in assisting divorcing couples?
What role do you think mediation can or should play in divorce?

How do you fed about collaboration between attorneys and social workersin
promoting mediation and when dedling with divorce cases?
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INTERVIEW WITH PARTICIPANT E (SW5) ON 25 JUNE 1999

Purpose of interview was explained, confidentidity, participant’ s willingnessto
participate was confirmed, permission was sought to tape interview.

Q: Could you tell me about your qualifications please

A: | haveaDipl in SW four years

Q: Whereareyou currently employed
A: Depatment of Wefare Bisho

Q: What position do you hold
A: 1 amin charge of gatutory servicesin the Province— | am a Chief Socid Worker

Q: What isyour length of employment

A: 13 years experience in socid work

Q: Could you pleasetell me about your experiencein family law

A: Infamily law, | have been working for the office of the family advocate,
approximeately 3 years, before that we did work with family law but not in such great
detail as when with the office of the family advocate

Q: Wewill discuss a section on mediation. Could you tell me how often you came
across divor ce casesin your practise?

A: Ummm, since | have been working, | would say, the family advocate used to come
down every second week, and that’ s when we used to do cases, sometimes it would take
about Sx investigations over two or three days, sometimes we would do two aday,
overdl it could be 15 to 20 cases per month. That is gpart from the summonsesthat | had
to go through which could sometimes be about 80 per month, sometimesiit could be less
depending on what time of the year it is, if it isat the end of the year, it becomes|less
because the attorneys are closing. Mogt of thetimeit isalot of summonses especidly

where minor children are involved.
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Q: Could you possibly just say what isyour role concerning the summonses

A: Summonses, | had to look at the summonses to see who actudly claim custody, where
the children are saying at the moment, would it be in the best interest of the children to

be placed in the custody of either the mother or father, depending who wants custody, we
aso look if there is any problem of acohol abuse, especidly if thereis acohol abuse, we
would see what access they want for the other party, everything you look at isto seeif it
isin the best interest of the child or the children concerned.

Q: These casesthat you mentioned how arethey usually settled between the parties
A: Mogt of them with a settlement agreement, very few | think redlly go to court and
settled in court. Most of them | think try to settle out of court because the High Court fees
are so expensive. So, you would rather let the parties come to an agreement. In cases
where they really cannot reach an agreement, they have to go to court, with the witnesses
concerned and then they decide custody and accessin court.

(Silence)

In some ingtances, | think that mediation can be the best way for them to settle any
divorce or access case.

Q: So, what roledo you think mediation can or should play in divorce

A: It can play an important role, | think it is very important to use mediation. It actualy
give parents the chance to say what they fed and what they think isbest. They actudly
come up with a solution to the problem, they basically know the problem, they both love
the children, they both want the children, but when you St together, you put together, you
give each other a chance, you actudly redise what you want for your child or for your
children. In that way you can say that you have say in the recommendation to the court as
to who should have custody. In other cases where investigations are made

Somebody ese makes adecison on your behdf who should get the children and what
kind of access arrangement are made. | think that actudly is the advantage of mediation.

Q: could you possibly give an examplein your experience of a casein which
mediation was attempted or used



A: Mediation in one of the cases with regard to access arrangements. With the access the
wife had such alot of conditions for the father to have access to the boy of four years at
that stage. So with mediation we could come to an agreement as to what access was
actudly in the best interest of the child. | think in most instances when it comes to

divorce the parties involved, think what isin their best interest and not what isin the best
interest of the child. When they actudly St down and redise that they are abit slly or
whatever, the child sees his mother and his father everyday of hislife, and now that you
are separated, you do not want the child to have any contact with the other party. And yet
it isimportant for the child to till have contact with the father or the mother. So cases

can rather go the mediation regarding access.

Q: And what arethe benefitsfor the party if they go to mediation

A: Likel sad, the benefitsis actualy for them to gt and | would say, give whatever they
have, dl that aggression, anger, bitterness, came out, any divorce matter do not redly
want to go through with adivorce. Y ou have anger, but | think you more angry with
yourself because your marriage did not work out. And somehow or the other you try to
make the other person pay for your falure. But | think when you start to St down and
reglise what you doing to your child and this has to do with your child, what is best for
your child' s future, what is best for your child, that is when your redise tha thisisthe
best way. | don't actudly say that the other party ................. the greatest of it dl isthat
you come up with the solution and that the two parties say that iswhat | want, that is
what we want for our own child. I think that is very important.

Q: What do you think, should mediation services be made available to

divorcing couples

A: | think very much so, mediation services like custody is very part of it, it hasits
advantages, | think it has more advantages than disadvantages, especialy in cases were
people cant come to an agreement. Lots of money is wasted on lawyers, for advocate' s
fees. All that money can be for your child's educationd future, you can use mediation,
mediation is the chegper way and it gives you a chance to come up with something which
you both fed isin the best interest of your children. It should become readily available

for divorce cases.
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Q: How would you like to see a mediation service function

A: My opinionisthat | would believe that the lawvyers would play an important role.
Where mogt of the clients/people go to them especidly the ones getting divorced; where
you have adifficult case you need a contact person to maybe refer to a mediator who can
make contact with the lawyers or even asociad workers or even the office of the family
advocate. | think some of them are also trained in mediation. | think you must have an
inter link somewhere but somebody must take the key role to advise clients on mediation
and what isin the best interest of the people. Because many people don't know about
mediation, they don’t know that you can mediate these cases, because of their ignorance
they spent more money then what they can afford to spend. Somebody has to play the key
role, whether it is the office of the family advocate or whether it isalawyer.

Q: Wheredo you think a servicelike that should be based

A: | think it should be accessible to dl clients, or it should be somewhere, it could be at
the court building, it could be in any government building wherever clients are reedily
available. Y ou could have one-stop centre, a one-stop centre, you could have socid
workers, apsychologist, and you have your mediator, everybody in sort of one building.
But it isnot dways possble. That iswhy | say, wherever it is accessble for the clients,
that should be the best place.

Q: Who do you think in your opinion isthe best person to coordinate this, you say
that somebody should take the lead

A: | think maybe the office of the family advocate in steed of lawyers. Not that | say |
don't trust lawyers, but they will think about money first, before they think about the best
interest of the children as such. The office of the family advocate is basicdly there for the
children, they are the advocate for the children. They would know exactly when a case
should rather be referred for mediation in stead of an investigation being done.

Q: Who do you think should pay for mediation service
A: If the dient can afford the mediation fees, |et the client pay, but should he not be able
to afford, the government should have some subsidy, like they have legd ad, or maybe



have mediators working for the government and the government pay the mediator instead
of the client. Just like we have socia work services, we have the private socia workers
where the client pays and the government socia workers where the government paysthe
socid workersin steed of the client paying the socid worker. People should have that
option as well. The services are not so readily known we have to start somewhere and we
have to build up the services o the government can see that the money they will be
paying is not wasted money.

Q: You havereferred to private social workers, areyou referring to private
mediators

A: Private mediators aswell, JA. | am referring to them aswell. (silence- seems unsure)
Sometimes, not just socia workers, sometimes you get just an ordinary mediator umm,
who mediate in |abour relations and dl that. Anybody who has the qudlification, can
mediate, but | think you must have a background in family law to understand and mediate
in family issues Training in mediation in family issues is important. Even a psychologist

cannot just mediate.

Q: How do you fed about therole of social workersin mediation

A: Socid workers, | know it isalittle bit difficult if you have to start the process because
socia workers are used to give the solutions and not alow the client to give the solutions.
| think when we got the training, that was the problem because most of the socid workers
then, when we had the role play, it was redly difficult to for you to give the client a
chance to come up with possible solutions to their problem. Y ou actudly want to giveit,
but | am sure, that once you start doing it, you will be able to differentiate your role asa
mediator, and your role as asocia worker. | think if you can do that, then you will be
able to play your role as amediator very good as well. Y ou as the mediator is there to
guide the process and not to tell the client, but | think that is best for your child, because
they are actudly supposed to say that is what we think is best for our child or children
and not for the socid worker to say. That iswhy | say, if you know your role, socid
workers can play an important part. Because they have the background in family conflict
and al those issues. So they will be able to play their part and mediate that.
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Q: What impact do you think social workers can have on the mediation concept
A: What impact? ( sound unsure) | think social workers can have avery good impact
because most of them are there for the children. We work for the best interest of the
children and so can have avery good impact. | think if they have to gtart the process as
well, it can boost the image of the socid workers and people can know what you are
doing. It is something that you are doing and it is something where you are not giving the
solutions, but people are coming up and you could have asssted those people in coming
up with the solutions. In the end if it is accepted by the judge, it will be good.

Q: Could you possibly explain, why do you say that the social wor kers need to boost
their image with mediation

A: | think most of the socid workers would fed that we are not that important a
profession because other professond people wak over us. Umm, it is not the case. If you
know what you are doing, you have your facts and know what you are doing, you should
actudly come up with your suggestions, most of us actudly alow people to walk over us.
Sometimes there are cases where we redly don’t do a proper investigation and it istime
for usto know that people are becoming aware of their rights. We aso have our rights,
but we have to know that we have important families and children. Whatever we do, we
must look at the rdligbility. If we do a proper investigation, we are sure about our facts,
then nobody can, even if we compile areport, and do it to the best of our abilities. If we
get feedback from other professonals, ajudge or alawyer that says your report was
good. It actudly helps you to gain more confidence in what your are doing is right. And
not only that, you are doing something to the benefit of society and the children or
families. It will help to enhance the profession because people think that we are only
dedling in grantsto the people. That is not the case, we need to show what we are redly
doing.

Q: You did mention lawyers earlier, how do you fed about therole of lawyersin
mediation.



A: Lawyers have an important role because lots of people go to lawyers, most of them are
referred to lawyers when it comes to divorce cases. They then decide if clients can afford
the fees of the High Court when it comesto the difficult cases. They could actudly have
been referred to mediators. The client will go back to the lawyer once they come up with
what you want for the child, who will get custody and the kind of access. They go back to
the lawyer and it does not mean we are taking over the role of the lawyer. No, they ill
need the lawyer and will go back to the lawyers. They will have to play akey role for
them to seeif it isacase for mediation and is able to refer to mediators. As| say, they

have avery important role.

Q: Do seeany other rolefor lawyers except thereferral part?

A: They al have an important part, (Sounds uncertain) each of usin our own professions,
know exactly what we supposed to do, that why | say thereisarole for lawyers, they
know what to advise the clients on legd terms. | would not be able to do that. | might if at
al but you have to know your limits and know that it is not your process, but the lawyer
that must advise, be it the movable or immovable property, the money, dl the assets, how
the legal processworks, and dl that ......... (laughs)

Q: Doyou see any rolefor them aspart of the mediation process as such

A: To be amediator as such, | don't think so, maybe someone ese would differ, but | do
not believe that they could be mediators because | don't see that they will be able to
differentiate between what they say and what they are supposed to do. That iswhy | do
not want to see them, athough they will be an important link to the mediator. The
mediator, not the whole report of the mediation process, but what they come up asa
decison of the process and refer it to the lawyer. So there will dways be that link
between them, but | don’t think, maybe some of them could, but | am not sure about thet.
| do not agree that they should be mediators.

Q: How often did you comeinto contact with lawyersduring your practice

109



A: When working for the office of the family advocate, you basicaly have daily contact
with lawyers. They awaysfinding out how far you are with thelr client’s cases, or if they
have a problem they would aways come or if they need any advise they haveto giveto
their clients, they would dways contact you aswell. So | would say that | had very
regular contact with lawyers.

Q: And how would you seethat contact, how did you experience the contact with
lawyers

A: For meit was alearning process, it was a positive experience, to work with atotaly
different professon umm, and | think your relationship with them must be good umm,
you have to understand the dynamics of their work as well. Sometimes you get those few
who are negative and say things that make you angry but in the end you redize that they
are not fighting you but that they are fighting for their dients. So that is what isimportant
for them. | am fighting for my dient, for the children. He or sheisfighting for their

clients. That ishow | fed. | did get negative feedback from them, saying | did not do my
job properly, if I make arecommendation that was not in their favour, so that is how they
would come across. But if you can just learn to appreciate their work and to know that
they dl say that, they have nothing againg you, | have to fight for my dient. Soif you
have that open relaionship with the lavyers, you will actudly undersand what they had
to do, they have to go the extent for their clients. Even if they know it would not bein the
best interest of the children to be placed in the custody of their client, they would il
fight for ther dient. I think that something we can learn from them, if you know you

right, they fight even if they wrong, and when you are right you musgt fight to the bitter
end. | redly did not have a problem, mostly a positive experience.

Q: How do you see the two professions cooper ating to assist divor cing couples
A: Vey wdl, because | dways work well with the lawyers being a socia worker, | can
recal only one case where the lawyer himsdlf did not know how to handle the case, his
client was very difficult, wanting this and the father could not do this, she only wanted

the father to see the children when he was off duty, and he was off every six weeks, every
gxth weekend, and he fdlt that it would be unfair towards the children but because his
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client was paying him, he did not want to say that it was not in the best interest of the
children. We actudly arranged for a come together where it was me, the lawyer and the
client together, and we sat and we could actualy convince the client but thisis not in the
best interest of the children and that is how we actually got the settlement to change
before it went to court. And that iswhy | say that there should dways be aworking
relationship between the two professions. In other cases aswell, maybe criminal cases or
whatever, where we work together because you will aways be asked to do an
investigation of the family or person. There should dways be thet relationship.

Q: So, how would you say you fed about direct collaboration between social
workers and lawyer s— specific about divor ce cases

A: Silence. —There should aways be a good cooperation between the two when working
with these cases because umm the lawyer sometimes have very important information

and maybe he will get negative information from the other party or of the other party,

they would aways give it to you. Y ou can have a clue for what to look for in your
investigation. Maybe that is only astory and you have to find out whether it is good for
the children or isit afact. So, working together actually assst in bringing out the best.

If itisin the best interest of the children, whatever information we have, or any

information, you will not give him the confidentid information but wheatever you fed

will guide him in specific things, or the lawyer himsalf will ask you what should be done.
What is s0 nice, they do not only come to you with negative things, but if they want

advice or they need to know something more about the case, they also speak to you about
it. If there is ardationship with the lawyers it would be easier to work with them with
regard to anything, if you need information about anything, maybe not on your specific
case, maybe about something else at alater stage, you can aways have an open line and
know that you can speek to the other person. It is very important to collaborate and to
work together very well.

Q: You seem to have had a positive experience with lawyers, do you think that isthe
case with other social workers



A: | would not say with al socia workers because | did hear negative feedback from
other socid workers as wdl as from lawyers umm. Y ou would not encourage them to talk
badly about your colleagues in front of them but they would say something, negatively
about you colleague, maybe they don’t work properly or they do not get the cooperation
they need to get. | don’t think al social workers have that positive experience, some
socid workers are very negative towards lawyers. Because you know lawyers can be a
little pushy or they want to get things from you in a hurry and they don’t aways
understand why you are taking your time with an investigation or writing your report. So
that iswhy when you are in that Stuation, you will regard it as negative and that will

affect your relationship with the lawyers. Some of my colleagues have a positive
relationship and some a negative reaionship.

Q: What would you say arethereason for this, | do not want to say poor
relationship, but with the social workerswho have poor relationship with the
lawyers

A: | don’'t know, | don’t understand whét the lawyers are doing, or what the lawyers
would say about the socid workers (laughs) and you cant expect thet if you make a
recommendation, which would be for a child, which would be for the rest of hislife, you
would not want that to be to the disadvantage of a child. So when you do an
investigation, you want to do a proper one and see and realy come up with agood
recommendation and a very good report. The lawyers do not aways understand that
because they fed they want the work to be done now and they want the work now. They
do not understand. That could also be a reason why the relationship is not that good, and
maybe they get word to one another, they become negative in the relationship, each one
should work on the rdationship | think. Maybe sometimes you cannot get hold of the
person, sometimesiif | had a problem with the client and cannot get hold of him, | phone
the lawyer and say — Ligten, | am having a problem with the investigation because | cant
find the dient, I phone how many times dready for him to come in and he does not
respond. Could your help. | find that some social workers do no worry when the client
does not come and do not give feedback. The lawyers are then under the impression that

we are not interested in the investigations.



Q: Do you know if any mediation isdone at the family advocates officein EL

A: In EL specificaly, no. | don’'t know since | have gone but | was here we did not do
forma mediation dthough we had afew mediation sessons. It was not that formd |
would say. | do not know whét is happening, there was training for the family counsdors
and it was supposed to be in place dready. | know that they are doing it in PE but in EL |

am not sure.

Q: What are thereasonsthat you can think of why mediation isnot done

A: | think with anybody there is a resistance to change and maybe because mediation is
new for the family advocate and family counselors. To start the process is not that
difficult but 1 think one should start with it. There should be no stopping you. | think that
iswhat is difficult, it isto sart it, because you are used of working to working in the old
way. That is how you done t, that is how you getting your information; and you do not
want to change from that. | think that they should actudly make a start with it, the sooner
they start the better and the more experience you can gain, you can build up the
confidence in mediation for the families involved. Y ou can start with the cases by going

through it and look at your own cases.

Q: You mentioned that people are not awar e of mediation, how do you think people

can become mor e awar e of this option

A: | think there are cases that are brought to the attention of the family advocate, they can
arrange the conference and discuss it with the client and tell them about the other option.
That you can go through the process of mediation and tell them what the process entails,
who will be the mediator, will it be someone they know, tell the parties, what can | say,
you have to advertise now. Y ou can use words and even put something in the newspaper,
or talk about it over the radio, or having pamphlets dl over, so that people can be aware
of it and people can know that there is another possibility. | think that is what you can do
and it will beworthit.
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Q: If I ask you to summarize your fedlings about mediation, how would you do it
A: 1 am very much for mediation, | think, like | said it is positive, it has more advantages
then disadvantages. | think oneisfinancidly, you pay much more in lawyer’ s fees, and
for court fees. In the mediation process, you pay less and you can come forward and say
thisiswhat | want for my child, and the two of you can actualy st down. Maybe, for
some other reason you did not have the opportunity to sit down, and listen to one another
and both say thisiswhat we want for our children. Any socid worker, family advocate,
judge or outside person does not know the family dynamics, you know your child and
you know whereit is best for your child to stay after the divorce or what would be the
best for access arrangements. Thiswhy | say that mediation is the best option of dl. To
say thisis what we want for the child, it can start negative but will end postively. If you
do your investigation and make a recommendation, one party can never be satisfied. But
in mediation, they can say thisiswhat we agreed to. That is why mediation can work
better.

Q: Do you have anything elsethat you want to add

A: No, umm | think that social workers and lawyers should work on their relationship, |
believe they could be more positive, they must understand the dynamics of each other’s
professons. Things are changing quickly, and if they can come together, evenif it isonce
amonth to learn from each other that can help to promote a positive relationship

Q: At what level do you seethe two professions coming together

A: | do not know how the lawyers work, but we welfare, the Department, the Heads of
Dept in the fidld should maybe form a forum where they can meet with each other. Even
if it means that the socid workers should take thet inititive.

Q; anything ese you liketo add
A: No, | think | covered it.

Thank you for your time.
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