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ABSTRACT

This study analysed the current inter-jurisdictional rules in the South African Value-Added
Tax (VAT) system, identified shortcomings, and proposed legislative amendments or
additions to address these shortcomings. The research was conducted within an
interpretative post positivism paradigm, applied a qualitative research methodology, and a
doctrinal research method. A detailed review of the literature was conducted to establish the
theoretical basis of a good tax system and the theory underpinning indirect and
consumption taxation. The literature review also included an in-depth analysis of the South
African VAT system and its treatment of resident and non-resident businesses with a South
African physical or economic reach, and its treatment of local and cross-border
transactions, including imported services. The literature review also considered the
international VAT treatment of these transactions. To obtain a wider range of expert
opinions regarding shortcomings in inter-jurisdictional rules in the South African VAT
system, data was collected through structured interviews with South African and global VAT
and indirect tax experts, using a questionnaire that was specifically designed for this

purpose.

This study proposed amendments and additions to the VAT Act, dealing with the VAT
registration of non-resident suppliers; addressing various issues relating to the inter-
jurisdictional VAT rate; proposing measures in connection with imported services; and

legislating the intention of the legislator to tax final utilisation or consumption.

The study finally recommended the introduction of a general place of supply rule linked to
residency; specific place of supply rules for electronic, broadcasting, and telecommunication
services; and zero rating provisions for electronic, broadcasting, and telecommunication
services provided to non-resident suppliers by resident suppliers for services initiated

outside South Africa.

Key words: Value-Added Tax; Goods and Services Tax; Place of Supply rules; Zero rating;
Worldwide VAT system; Territorial VAT system; Non-Resident VAT treatment; Inter-

jurisdictional VAT rules; VAT on imported services; Reverse charging
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CHAPTER 1: INTRODUCTION

1.1  CONTEXT

A tax system typically comprises of direct and indirect taxes (Schneider, 1995:11).
Direct tax is linked to characteristics of the person on whom the tax is imposed and
includes income, capital, and wealth taxes. Indirect tax comprises “ad valorem” and
specific taxes. VAT is generally an “ad valorem tax” imposed at differential rates (at
least a standard rate and the zero rate), whereas customs and excise duties are ad

valorem or specific taxes (Schneider, 1995:11).

As to the choice between direct and indirect taxation Gladstone, in his budget

speech in 1861, concluded very appropriately that:

...lwo attractive sisters...introduced into the gay world of London; each with
an ample fortune; both having the same parentage (...Necessity and
Invention) differing only as sisters may differ...| cannot conceive any reason
why there should be unfriendly rivalry between the admirers of these two
damsels; and | would frankly own, whether it be due to a lax sense of moral
obligation or not...| have always thought it not only allowable, but...an act of
duty, to pay my addresses to them both. | am therefore, as between direct

and indirect taxation, perfectly impartial (Cadman, 1969:3).

The origins of the VAT system, if considered to be a variant of sales tax or turnover
tax, can be traced back to Ancient Greece, Hellenistic Egypt, and the Roman
Empire (James, 2015:1). However, VAT considered as a modern fiscal innovation is
often attributed to one of two people. Firstly, Dr Wilhelm Von Siemens, a German
businessman proposed the VAT in 1918 as an improvement of the German turnover
tax. (James, 2015:1 and Charlet and Owens, 2010:943). Secondly, the American
economist T.S. Adams, proposed (in various writings from 1910 to 1921) an invoice-
credit method VAT system as an alternative to corporate income tax (James,
2015:1). However, Maurice Lauré, acknowledged by some as the “father of VAT”,

modified an existing turnover tax to become a predecessor to the VAT in 1954. The
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European Union introduced VAT in member states in 1967, following the 1963
Neumark Committee’s proposal (Peacock, 1981:120). The proliferation of VAT in
Europe was driven by the fact that it is a prerequisite for membership of the
European Economic Community (the ECC), predecessor to the European Union
(the EU). VAT is also strongly supported by the International Monetary Fund. VAT
systems have now been implemented in more than 160 countries, and account for
about one-fifth of total tax revenue in the Organisation for Economic Cooperation
and Development (the OECD) and worldwide (OECD, 2014a:14).

VAT systems are designed to tax final domestic consumption, which is generally
done by freeing exports from VAT through zero rating whilst allowing related input
tax deductions, and imposing VAT on importations (OECD, 2014b:5-6). Due to an
increase in cross-border supplies of goods and services, the determination of the tax
incidence and to which jurisdiction VAT revenue should accrue have become
critical. Traditionally a supply could safely be assumed to take place at the supplier’s
location as cross-border supplies were limited. This is no longer the case. As a
result, VAT place of taxation proxies to approximate the place of consumption were
developed to address these shortcomings. The increase in global trade and defining
when intangible property and services are exported also requires careful crafting of
VAT rules relating to non-resident suppliers (OECD, 2014b:5-6).

The OECD and the EU developed consumption tax principles against which these
proxies are measured. These proxies differentiate between internationally traded
goods and services. The OECD and EU developed a set of main rules and certain
special rules to deal with these proxies. Australia, Canada, and New Zealand, have
all adopted specific interjurisdictional VAT rules. Australia’s rules mainly use the
concept of "connected with Australia” to determine the jurisdictional reach of its VAT
system (OECD, 2014a:27). Australian VAT impacts non-residents extensively and
requires the remittance of VAT for services performed in Australia, irrespective of
whether the customer is a registered business or final consumer (OECD, 2014a:27).
Canada adopted provincial and national rules, where the provincial place of supply
rules mainly apply the origin basis and the national place of supply rules, the
destination basis (Bird and Gendron, 2010:517). New Zealand adopted a different

2



approach to determine the VAT system’s inter-jurisdictional reach, based on the

residence of the supplier, and uses a combination of proxies (OECD, 2014a:27).

South Africa replaced its General Sales Tax (GST) with a VAT system in 1991.
When VAT was introduced, South Africa was to a large extent still isolated from the
world economy. Since the early 1990s, particularly since 1994 when South Africa
had its first democratically elected government, the world economy started opening
up to South Africa (Schneider, 2000:1). The South African VAT system can, in legal
form, be described as a worldwide tax system (as opposed to a “territorial” VAT),
which imposes tax on the worldwide supplies of persons (Schenk, 2009:9). The
South African VAT net spans a substantial area of economic activity and, unlike
most foreign VAT jurisdictions, does not have specific place of supply rules
(MacKenzie and Kruger, 2009:67). As a result, a South African VAT registered
vendor must report all supplies connected with his enterprise, wherever they occur
(Schenk, 2009:9).

VAT practitioners have often expressed the need for place of supply rules to create
certainty in respect of place of supply or consumption in cross-border transactions.
Badenhorst (2007), for example, proposed certain place of supply rules in respect of
foreign bank fees incurred and potentially consumed in South Africa, in response to
the lack of place of supply rules. De Swardt (2011) acknowledged that the lack of
place of supply rules gives rise to interpretational difficulties when considering
whether a non-resident should register for VAT in South Africa. Parker (2011)
observed that the lack of place of supply rules in the South African VAT system,
especially in respect of electronic services, clearly illustrates that the VAT system
lags well behind international VAT trends. Joubert (2010), in assessing the income
tax and VAT implications of “cloud computing”, made a plea for South Africa to

introduce place of supply rules.

A limited number of comprehensive studies on South African inter-jurisdictional VAT
rules have been carried out to date. The VAT sub-committee of the South African
Fiscal Association (SAFA) drafted place of supply or activity rules in 2000 (SAFA,
2000). These suggested place of activity rules were never implemented. The VAT

sub-committee of the South African Institute of Chartered Accountants (SAICA)
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replaced the VAT subcommittee of SAFA and more recently revisited the need for
VAT place of supply rules for South Africa (SAICA, 2009). The SAICA VAT sub-
committee has not presented National Treasury with any recommendations on place
of supply or place of activity rules. Schneider (2000) conducted a study on
introducing VAT place of supply rules in South Africa, which included a fairly
comprehensive theoretical discussion of the basis of taxation, VAT, consumption
taxation, place of supply rules, and an international perspective. Janse van
Rensburg (2011) conducted an explorative study of the introduction of VAT place of
supply rules in South Africa, which also considered international experience. Some
limited focus studies have also been undertaken on certain place of supply aspects.
These studies include those by Krensel (2004) and Oosthuizen (2006) on the VAT
treatment of electronic commerce, and de Swardt and Oberholzer (2006) on VAT

compliance of digitised products.

These studies all, to varying degrees, considered certain aspects of inter-
jurisdictional VAT rules, but mainly insofar as they relate to place of supply rules in
the South African VAT system. The findings of these studies have not been
implemented. None of these studies addressed inter-jurisdictional VAT rules
comprehensively and either focused solely on the place of supply aspect, or on the
activities of non-resident businesses in South Africa, or on selected aspects of one
or these. None of these studies (except for SAFA to some extent) recommended
detailed legislative changes. In 2004 the Minister of Finance acknowledged that the
South African VAT Act does not have explicit place of supply rules (unlike most
international VAT systems) and expressed the need for this to be reviewed to
provide certainty with regard to the VAT on international transactions (South Africa,
2004:49). In 2005 National Treasury undertook to clarify VAT place of supply rules
to provide certainty with regard to the responsibility and accountability for VAT in the
case of certain international transactions (SARS, 2005b:17). Treasury, again in
2006, expressed the need to provide greater clarity in this area, especially for
telecommunications, and that due consideration should be given to the work of the
OECD in this regard (SARS, 2006b:17).



These studies and observations indicated two broad areas in the VAT system in

need of further interrogation and potential revision. These two areas include:

» Uncertainty with regard to the VAT registration liability of non-residents; and
» The VAT rate applicable to cross-border supplies, especially supplies of

services.

Any tax system should strive to satisfy certain principles of a “good tax system”.
Adam Smith (1776:371) in his “An Inquiry into the Nature and Causes of the Wealth
of Nations” formulated the properties of such a tax system. These properties are
commonly referred to as the “canons” of taxation, although Smith used the word
‘maxims” (lkeda, 2012). Various country studies have added to the debate on the
principles of a “good tax system”, most notably that of the United Kingdom’s Meade
Committee on Taxation (Meade, 1978), South Africa’s Margo Commission (Margo
Commission, 1986) and the Australian Future Tax System (AFTS) Review Panel
(AFTS Report, 2009). The most important property of a “good tax system” is that it
must generate sufficient revenue to fund government expenditure. The other
properties of a “good tax system” include equity, economic efficiency, administrative
efficiency, and flexibility (Black, Calitz, and Steenekamp, 2012:165-167).

The present thesis, in attempting to propose legislative changes that will address the
areas that appear to be problematic in the present VAT system, will be guided by

these principles to which a “good” tax system should adhere.

1.2 GOALS OF THE RESEARCH

The goal of this research is to consider the current inter-jurisdictional rules in the
South African VAT system, with a view to identifying current shortcomings in the
system and to propose legislative changes or additions to address these
shortcomings. The research considers shortcomings (or the lack thereof), not only in
the traditional or so-called place of supply rules (aimed at determining where a
supply takes place), but also considers the activities of non-resident businesses with
activities or supplies that have a link or connection with South Africa. This is

especially important if consumption occurs or could occur in South Africa.
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In achieving the overarching goal of the research, the following sub-goals will be

addressed:

» The research will initially create a theoretical foundation on which the remainder
of the study can build.

» |t will also consider the legislation and practical experience in selected countries
and country groupings, with a view to applying these principles to address the
shortcomings identified in the South African VAT system.

» The provisions of the South African VAT system governing non-residents, the
interjurisdictional VAT rate and imported services will be considered in detall
and analysed in the context of international experience in identifying
shortcomings.

» Finally, the research sets out to make recommendations addressing the following
aspects, collectively referred to as inter-jurisdictional VAT rules in the remainder

of this thesis:

o non-resident VAT registration;
o the inter-jurisdictional VAT rate;
o Imported services; and

o the place of supply rules.

The research will attempt to provide the legislator with specific technical and
practical recommendations on inter-jurisdictional VAT rules and propose steps

which might assist the legislator with the implementation.

1.3 RESEARCH METHODOLOGY

This study adopts an interpretative post positivism research paradigm as it seeks to
understand, describe, design, and criticise the VAT consequences of inter-
jurisdictional transactions and activities (Babbie and Mouton, 2009). The research
methodology that will be applied can be described as qualitative and the research
method as a doctrinal research method. This established method provides an
orderly exposition of the rules directing a particular legal category (in this study: the

legal rules relating to the VAT consequences of inter-jurisdictional transactions and
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activities), analyses the interaction between these rules, explains areas of
complexity, and is based entirely on documentary data (McKerchar, 2008). The
research is conducted in the form of a natural language argument and will also
include a comparative perspective with the view to propose reforms to the South

African VAT system.

The first step in the research is a detailed review of literature to establish a
theoretical basis of a good tax system, the theory underpinning indirect taxation and
more specifically consumption taxation. The literature review also includes an in-
depth analysis of the South African VAT system, particularly with regard to the
treatment of resident versus non-resident businesses with a South African physical
or economic reach, and its treatment of local and cross-border transactions,
including imported services. The literature review also considers the international
VAT treatment of non-residents and the treatment of cross border transactions and

the use of inter-jurisdictional VAT rules to reduce interpretational uncertainty.

Data will also be collected through the administration of a questionnaire to a
purposively selected panel of experts, consisting of various acknowledged South
African and global VAT and indirect tax experts. The responses to the
questionnaires will be complemented by detailed and carefully documented e-mail
correspondence with respondents, to follow up and clarify issues where necessary.
A questionnaire, specifically devised for this study, will be used. The research will
not apply statistical hypothesis testing and, as such, is qualitative, with an

interpretational orientation.

Informed written consent will be obtained from each participant. Approval will also
be obtained from all the necessary parties, including the Ethics Committee of

Rhodes University.



1.4 OVERVIEW OF CHAPTERS

The main outcomes of the study are presented in the format of a thesis. The

structure and flow of the thesis can be illustrated diagrammatically as follows:

Table 1.1: The structure and flow of the thesis

The structure of the thesis is explained and summarised below.

Chapter 1 Introduction
Chapter | provides an introduction and context to the study, sets out the goals of the

research, and provides a summary overview of the remaining chapters.

Chapter 2 Problem statement

Chapter 2 discusses the background to and the rationale for the study in the context
of prior research undertaken. It briefly sets out the object of the research, and the
value of the study in filling a niche in the body of research on the topic. It therefore
sets out in detail the problem to be addressed in the research, which forms the basis

of the goals set out in chapter 1 and guides the process of the research.



Chapter 3 Research design

Chapter 3 describes the theoretical underpinning of the research design, as it will be
applied to the current study, not only as a guide to the researcher in conducting the
study, but also as it may contribute to the research and knowledge of future
researchers, especially in tax phenomena. It describes the research approach and
provides a detailed discussion of the research method undertaken, including the

data and the method of analysis and interpretation of the data.

Chapter 4 Theoretical framework of the study

Chapter 4 considers the theoretical basis of taxation, indirect taxation and value-
added taxation. The economic nature, principles and consequences of a tax system
and more particularly a VAT system receives specific consideration. The description
of the shortcomings in the South African VAT system and the conclusions, and
recommendations will be made with the theoretical basis in mind. Inter-jurisdictional
VAT concepts which are considered include, amongst others, the basis of a
consumption tax, double taxation and non-taxation in a VAT system, and the origin
and destination principles of taxation. A thorough understanding of these concepts is
important in assessing the current South African system and to make
recommendations to address identified shortcomings. Chapter 4 sets out to
ultimately develop an inter-jurisdictional VAT rule decision framework against which

recommendations for the South African VAT system can be measured.

Chapter 5 Inter-Jurisdictional VAT rules in South Africa

Chapter 5 describes the current inter-jurisdictional VAT rules and differentiates
specifically with regard to non-residents, the VAT rate applicable to inter-
jurisdictional transactions, and imported services. The law should deal with these
issues in a manner which results in certainty and simplicity and low cost of
administration and compliance, and comply with the other principles of a good tax
system, as considered in more detail in Chapter 4. The study seeks to identify
shortcomings in the identified inter-jurisdictional VAT rules in the South African VAT
system. Chapter 5 relies on a detailed analysis of the legislation and, to some

extent, on data collected from the panel of experts who completed the Research



Questionnaire’. Concepts such as imported services and non-residents doing

business with or in South Africa are also considered.

Chapter 6 Inter-jurisdictional VAT rules in selected jurisdictions

Drawing on international experience to assist a country in assessing its own tax
system and as a source from which to “borrow” is often used as a fiscal instrument
to “sharpen” tax policy. The Margo (1986) and Katz (1994) Tax Commissions have
relied extensively on international tax experience in assessing South Africa's tax
system and the current South African VAT system is a prime example of exactly
that, as it has been largely based and drafted on the New Zealand GST system
(Morden, 2007). Chapter 4 considers specific inter-jurisdictional VAT rules used by
other countries or country groupings. The OECD recommendations and rules used
in Australia, Canada, the EU, and New Zealand are specifically considered. The
study differentiates between inter-jurisdictional VAT rules applied to supplies of
goods and services and rules determining foreign business VAT registration liability.
This is contextualised against the background of the general principles in operation
in these VAT systems. The various definitions of goods and services are also
considered. The actual inter-jurisdictional VAT rules used in these countries or
country groupings will be drawn on to assess whether they could address some or

all of the South African identified VAT shortcomings.

Chapter 7 Recommendations

Chapter 7 considers, against the background of the theoretical basis (developed in
Chapter 4), the extent to which the inter-jurisdictional VAT rules used in other VAT
jurisdictions (considered in Chapter 6) could address some of the identified
shortcomings in the inter-jurisdictional rules in the South African VAT system (as
identified in Chapter 5). Chapter 7 proceeds by making recommendations on how
these identified shortcomings could be addressed by proposing actual law

amendments and additions.

Chapter 8 Conclusion

Chapter 8 concludes the study and summarises the findings in the other chapters,

" Appendix 1.
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explains the contribution and limitations of the study, and makes certain

recommendations.
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CHAPTER 2: PROBLEM STATEMENT

2.1 INTRODUCTION

Inter-jurisdictional rules in the South African Value-Added Tax (VAT) system have,
since the introduction of VAT in 1991, created interpretational difficulties. These
difficulties in the inter-jurisdictional space mainly arose in the areas of non-resident
VAT registration; application of the interjurisdictional VAT rate; imported services;
and the implicit place of supply rules. The research sets out to identify and articulate
these difficulties, conduct research to address them, and make certain

recommendations or conclusions.

The objective of this research is to consider the current inter-jurisdictional rules in
the South African Value-Added Tax (VAT) system. This is done with a view to
identifying current shortcomings in the system and proposing legislative changes or
additions to address these shortcomings. The study considers shortcomings (or the
lack thereof) not only in the traditional or so-called place of supply rules (aimed at
determining where a supply takes place) but also considers the activities of non-
resident businesses with activities or supplies that have a link or connection with
South Africa. This is especially important if consumption occurs or could occur in
South Africa. The study initially creates a theoretical foundation on which the
remainder of the study can build. It also considers the legislation and practical
experience in selected countries and country groupings, with a view to applying
these principles to address the shortcomings identified in the South African VAT
system. The provisions of the South African VAT system governing non-residents,
the inter-jurisdictional VAT rate and imported services are considered in detail and
analysed in the context of international experience in identifying shortcomings. The

research sets out to make recommendations addressing the following:

» non-resident VAT registration;
» the inter-jurisdictional VAT rate;
* imported services; and

» the place of supply rules.
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This chapter presents a brief overview of the reason for the research, including
research that has been carried out in this context, with a view to developing the
problem statement for the research. The review of prior research will also
demonstrate the gap in the existing body of knowledge that the present research

aims to fill, and therefore its importance and value.

2.2 RATIONALE FOR THE STUDY

Due to an increase in cross-border supplies of goods and services, the
determination of the tax incidence and to which jurisdiction tax revenue should
accrue have become critical (OECD, 2014c:5-6). Traditionally a supply could safely
be assumed to take place at the supplier’s location as cross-border supplies were
limited. This is no longer the case. As a result, place of taxation proxies to
approximate the place of consumption were developed to address these
shortcomings. The increase in global trade also required careful crafting of VAT
rules relating to non-resident suppliers. VAT systems are designed to tax final
domestic consumption, which is generally done by freeing exports from VAT through
zero rating whilst allowing related input tax deductions, and imposing VAT on
importations (OECD, 2014c:5-6).

The Organisation for Economic Cooperation and Development (OECD) and the
European Union (EU) developed consumption tax principles against which these
proxies are measured. Proxies to determine consumption differentiate between
internationally traded goods and services. Rules for internationally traded services
and intangibles differentiate further between business-to-business supplies and
business-to-consumer supplies. The OECD and EU developed a set of main rules
and recommended certain special rules to deal with these proxies. Australia,
Canada, and New Zealand, have all adopted specific inter-jurisdictional VAT rules.
Australia’s rules mainly use the concept of “connected with Australia” to determine
the jurisdictional reach of its VAT system (OECD, 2014b:27). Australian VAT
impacts non-residents extensively and requires the remittance of VAT for services
performed in Australia, irrespective of whether the customer is a registered business

or final consumer (OECD, 2014b:27). Canada adopted provincial and national rules,
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where the provincial place of supply rules mainly apply the origin basis (on sales in
Canada) and the national place of supply rules, the destination basis. The Canadian
provinces generally impose the Harmonised Sales Tax (HST) over and above the
national Goods and Services Tax (GST) (Bird and Gendron, 2010:517). New
Zealand adopted a different approach to determine the VAT system’s inter-
jurisdictional reach, based on the residence of the supplier. New Zealand uses a
combination of proxies (OECD, 2014b:27).

South Africa replaced its General Sales Tax (GST) with a VAT system in 1991.
When VAT was introduced, South Africa was to a large extent still isolated from the
world economy. Since the early 1990s, particularly since 1994 when South Africa
had its first democratically elected government, the world economy started opening
up to South Africa (Schneider, 2000:1). The South African VAT system can, in legal
form, be described as a worldwide tax system, which imposes tax on the worldwide
supplies of persons (Schenk, 2009:9). This is in contrast to a “territorial” VAT which
is imposed only on supplies in the taxing country (Schenk, 2009:9). The South
African VAT net spans a substantial area of economic activity and, unlike most
foreign VAT jurisdictions, does not have specific place of supply rules (MacKenzie
and Kruger, 2009:67). As a result, a South African VAT registered vendor must
report all supplies connected with its enterprise, wherever they occur (Schenk,
2009:9).

2.3 OVERVIEW OF PRIOR RESEARCH

A limited number of comprehensive studies on South African inter-jurisdictional VAT
rules have been done to date. The VAT sub-committee of the South African Fiscal
Association (SAFA) drafted place of activity (as opposed to supply) rules in 2000.
These recommendations were never implemented. SAFA proposed defining when
an "activity" (as contained in the definition of "enterprise" in section 1(1) of the Value-
Added Tax Act, Act 89 of 1991 (the VAT Act)) carried on by a non-resident, will be
deemed to be carried on in South Africa (SAFA, 2000b).
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SAFA proposed that an activity of a non-resident supplier of goods be deemed to be

carried on in South Africa, if that person supplies goods in terms of:

* a sale agreement of goods located in South Africa (not being goods in a licensed
customs and excise warehouse), when the agreement is concluded; or

*» an agreement for the supply of real rights in movable goods that are located in
South Africa, when the agreement is concluded; or

» an agreement for the supply of real rights in fixed property that is located in
South Africa; or

* an instalment credit agreement for goods located in South Africa, when the
agreement is concluded; or

* arental agreement, if the goods:

o are used in South Africa; or
o comprise of a foreign-going ship or aircraft which is operated by a resident
(SAFA, 2000b).

The proviso to the proposal on goods excluded goods which are exempt from tax on
importation in terms of section 13(3) of the VAT Act. It also deemed a sale or
instalment credit agreement or an agreement for the supply of real rights in
movable goods or fixed property, to be concluded at the time when the last party to

the agreement accepts the terms and conditions of the agreement (SAFA, 2000Db).

SAFA proposed that an activity of a non-resident supplier of services be deemed to

be carried on in South Africa to the extent that a person or his agent:

» physically renders or performs services in South Africa; or

» supplies services, not capable of being physically rendered, from a fixed or
permanent place in South Africa from where a business is carried on by the
supplier or his agent (SAFA, 2000Db).

SAFA also proposed that the Commissioner for SARS may, on request, deem any
supply of services to be an activity carried on by any person to be supplies made in

South Africa (SAFA, 2000Db).
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Shortcomings of SAFA’s approach include:

» South African residents or non-residents can escape VAT registration and the
"enterprise" requirements if their activities are deemed not be carried on in or
partly in South Africa, although consumption may take place in South Africa;

» but for the proposed "activity" rule, a non-resident entity could be deemed to be
carrying on an "enterprise" in South Africa and would have been entitled to zero-
rate certain of its supplies and claim input tax deductions in respect of its
expenses incurred in South Africa;

» adoption of the "activity" rule may, in certain instances, prevent registration of a
non-resident entity in South Africa and deem all of its activities to be outside the
South African VAT net, thereby denying the entity the benefits associated with
zero-rating;

» SAFA’s proposed rules applied only to non-residents, which narrowed the scope
considerably, given the breadth of the definition of "resident of the Republic" in
section 1(1) of the VAT Act. This limitation arguably rendered the proposed
rules superfluous since it only covers the activities of persons that do not fall
within the definition of "resident of the Republic". Since the proviso to the definition
refers to "any enterprise or other activity", it envisages that such person will
comply with one of the requirements of the definition of "enterprise" and that only
if the person does not comply with that requirement will the person be regarded
as not being a resident. The effect is that the proposed rules dictate when a
person's activities will be deemed to be carried on in the Republic, with the
knowledge that that person will not be conducting an enterprise in South Africa
and as such will never be subject to VAT. This problem could potentially have
been solved in one or two manners. Firstly, the proviso to the definition of
"resident of the Republic" could be amended not to refer to the carrying on of any
enterprise or other activity. The place of activity rules would then refer to "to the
extent that such person or company carries on in the Republic any enterprise or
other activity and has a fixed or permanent place in the Republic relating to
such enterprise or other activity", as phrased in the proviso to the definition of
"resident of the Republic". The second alternative would be to incorporate the

proviso to the definition of 'resident of the Republic" into the definition of
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"enterprise".

Deloitte, on invitation by SAFA, commented as follows on the initial place of

activity proposals on 31 July 2000 (as drafted by Schneider, 2000):

» place of supply and not place of activity rules should be introduced; the
uncertainty regarding what constitutes an "enterprise or activity" should be
addressed separately and this can be done by, for example, linking the definition
of "enterprise" to the Income Tax concept of permanent establishment through a
practice note, or a section 1(1) definition, or by some other means;

» place of supply rules linked to time of supply rules or date of acceptance of
contractual conditions is open to manipulation, which is demonstrated by the
various amendments to section 11(2) (I) of the VAT Act;

» various countries define goods as the transfer of ownership in tangible property or
immovable property, whereas services are defined as any supplies not being
supplies of goods; this distinction could be useful in defining place of supply;

» the European Union deems the supply of goods where the goods are
dispatched or transported by the supplier, recipient or a third person to be the
place where the goods are when the dispatch or transport to the recipient
begins;

» if goods are installed or assembled by or on behalf of the supplier, the place of
supply is deemed to be where the goods are installed or assembled;

» if goods are not dispatched or transported, the place of supply is deemed to be
where the goods are located when the supply takes place;

» if goods are supplied under a sale agreement and placed at the disposal of the
recipient in South Africa, the place of supply of the goods should be deemed to
be in South Africa;

» if ownership in the goods remains with the foreign enterprise whilst the goods are
used by a recipient in South Africa, the foreign enterprise should be required to
register as a VAT vendor only if the recipient is a non-registered resident or
partially taxable vendor or where the foreign enterprise has a permanent
establishment in South Africa or owns fixed property;

» the place of supply of real rights in movable goods, or the supply of goods under an
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instalment credit or rental agreement should be determined as if the supply is a
supply of services, except where actual ownership of the goods passes;

if real rights in fixed property are supplied under an agreement, the place of supply
should be where the fixed property is located;

the European Union generally deems the place of supply of services to be the
where the supplier established his business or has a fixed establishment from which
the service is supplied, or in the absence thereof, the place where he has his
permanent address or usually resides, although specific rules also apply;

the European Union deems the place of supply for certain services, such as
services relating to fixed property, intellectual property rights, advertising,
transport, hiring out of movable tangible property to be where the supply is used;
the place of supply of services capable of being physically rendered or services not
capable of being physically rendered should be where consumption takes place;

if the supplier has a permanent establishment in South Africa, irrespective of
nationality, the supplier should be liable to account for tax at the standard rate; if
the supplier does not have a permanent establishment in  South Africa then,
irrespective of whether consumption takes place in South Africa, the supplier should
not be required to register in South Africa, unless any of the recipients are not fully
entitled to an input tax deduction (the compliance burden on SARS in applying the
reverse charge mechanism if the supplier has no permanent establishment in South
Africa would outweigh the benéefits);

discretion creates an administrative burden for SARS and should be avoided if
possible;

place of supply rules should consider the lack of resources of SARS and any
alterations to the VAT Act should endeavour to limit the number of foreign
enterprises registering as VAT vendors, except where non-registration would
lead to a loss of revenue to the fiscus or to a lack of neutrality;

place of supply rules should consider the nature of the supply; the place where
the goods or services are made available and consumed; the place where the
supplier operates his business from; as well as whether the supplier has a
permanent establishment in South Africa;

permanent establishment rules should be considered in designing place of supply

rules. Whether the principal supplier operates through a dependent agent (who can
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legally bind his principal) or an independent contractor who cannot legally bind the

principal supplier should also be considered (Deloitte, 2000).

In conclusion, Deloitte (as drafted by Schneider, 2000) recommended that the
following steps be followed to determine the place of supply and also a foreign

enterprise's liability to register for VAT purposes in South Africa:

» determine the place of supply: if consumption takes place in South Africa, the
place of supply is in South Africa;

» if it has been established that the place of supply is in South Africa, the nature of
the supplier and recipient must be determined;

» if the supplier owns fixed property in South Africa, the foreign enterprise must
register as a VAT vendor, and no further test is required; or

» if the supplier has a permanent establishment in South Africa, the foreign
enterprise needs to register as a VAT vendor, and no further test is required; or

» if the recipient is a non-registered South African person or a partially taxable
South African vendor, the foreign enterprise must register as a VAT vendor, and
no further test is required; or

» if the recipient is a registered South African vendor, the foreign enterprise does
not have to register as a VAT vendor, except if it has fixed property or a
permanent establishment in South Africa; or

» if the place of supply is not in South Africa and the foreign enterprise is not a
registered VAT vendor as a result of its other supplies, it should not be required
to register as a VAT vendor (Deloitte, 2000).

The VAT sub-committee of the South African Institute of Chartered Accountants
(SAICA) replaced the VAT subcommittee of SAFA and more recently revisited the
need for VAT place of supply rules for South Africa (SAICA, 2009). The SAICA VAT
sub-committee has not presented National Treasury with any recommendations on

place of supply or place of activity rules.
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Some other limited focus place of supply studies have been undertaken on certain

place of supply aspects, including those by:

» Schneider (2000) on introducing VAT place of supply rules in South Africa, which
included a fairly comprehensive theoretical basis of taxation, VAT, consumption
taxation, place of supply rules, and an international perspective;

» Krensel (2004), De Wet and Du Plessis (2005), Oosthuizen (2006), and Fryer
(2014) on the VAT treatment of electronic commerce;

» De Swardt and Oberholzer (2006) on VAT compliance of digitised products;

» Van Der Westhuizen (2006) on place of supply rules, but predominantly those
pertaining to telecommunication services;

» Janse van Rensburg (2011) on introducing VAT place of supply rules in South
Africa;

» Rourke (2012) on the VAT implications of interactive gambling in the absence of
detailed place of supply rules;

» Van Zyl (2013a) on the place of use or consumption of imported services for VAT
purposes;

» Van Zyl (2013b) on the place of use or consumption for VAT purposes;

* Van Zyl (2013c) on the collection of VAT on online cross-border digital goods,

» Davis Tax Committee: VAT sub-committee (2015b) on, amongst others, VAT
place of supply rules;

» Schoeman, Steyn, and Homeier (2015) on VAT on international mobile
telecommunication services; and

» Botha (2015) on the meaning of “enterprise” in the South African VAT system.

These studies all, to varying degrees, considered certain aspects of inter-
jurisdictional VAT rules, but mainly insofar as they relate to place of supply rules in
the South African VAT system. The findings of these studies have not been
implemented. None of these studies addressed inter-jurisdictional VAT rules
comprehensively and either focused solely on the place of supply aspect, or on the
activities of non-resident businesses in South Africa, or on selected aspects of one
of these. None of these studies (except for SAFA to some extent) recommended

detailed legislative changes.
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These studies and observations indicated two broad areas in the VAT system in

need of further interrogation and potential revision. These two areas include:

» uncertainty with regard to the VAT registration liability of non-residents; and

» the VAT rate applicable to cross-border supplies, especially supplies of services.

In 2004 the Minister of Finance acknowledged that the South African VAT Act does
not have explicit place of supply rules (unlike most international VAT systems) and
expressed the need for this to be reviewed to provide certainty with regard to the
VAT on international transactions (South Africa, 2004:49). In 2005 National Treasury
undertook to clarify VAT place of supply rules to provide certainty with regard to the
responsibility and accountability for VAT in the case of certain international
transactions (SARS, 2005b:17). Treasury, again in 2006, expressed the need to
provide greater clarity in this area, especially for telecommunications, and that due
consideration should be given to the work of the OECD in this regard (SARS,
2006b:17).

Various VAT practitioners have also often expressed the need for place of supply
rules to create certainty in respect of place of supply or consumption in cross-border
transactions. Badenhorst (2007 and 2011), for example, proposed certain place of
supply rules in respect of foreign bank fees incurred and potentially consumed in
South Africa, in response to the lack of place of supply rules. Glyn-Jones (2006:8)
and De Swardt (2011) acknowledged that the lack of place of supply rules gives rise
to interpretational difficulties when considering whether a non-resident should
register for VAT in South Africa. Parker (2011) observed that the lack of place of
supply rules in the South African VAT system, especially in respect of electronic
services, clearly illustrates that the VAT system lags well behind international VAT
trends. Joubert (2010), in assessing the income tax and VAT implications of “cloud

computing’, made a plea for South Africa to introduce place of supply rules.
Although the South African VAT system does not contain specific “place of supply

rules”, jurisdictional or place of supply rules can to some extent be inferred through

an assessment of the VAT Act. Millar (2011), in assessing the need for place of
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supply rules in the South African VAT, observes that

...it is clear that South Africa has extensive place of taxation rules for one side
of the place of taxation equation (the zero-rating rules that ensure that

consumption outside South Africa is not taxed under the SA VAT).

Millar (2011) makes two comments on linking transactions to a jurisdiction in the

South African VAT context, namely:

» South Africa does not “...give the name “place of supply”...”; and

» South Africa essentially only has one rule “...which is embodied in the words “in
the Republic” in the definition of “enterprise”, which forms an essential element of
the imposition of tax on supplies...and of the definition of “imported services”

(which also uses “residence”)”.

Millar (2011) is of also of the view that the notion of “in the Republic” as contained in

the term “enterprise” is insufficiently defined, which creates uncertainty.

2.4 IMPORTANCE OF THE STUDY

The importance of the study is illustrated by the fact that the private sector and
Government have often in the past pointed to the lack of specific place of supply
rules as a particular shortcoming in the South African VAT system. In addition, the
certainty with regard to the VAT treatment of cross-border trade and non-resident

suppliers has often come under scrutiny.

A comprehensive and sound theoretical basis from which to assess current
shortcomings with regard to cross-border transactions and non-resident suppliers,
and the review of current legislation and introduction of new inter-jurisdictional rules,
including specific place of supply rules in the South African VAT system, will assist
the legislator to address these issues. An international perspective on the use of
VAT place of supply rules and the success thereof will provide the legislator with the

necessary international experience.

22



Recommending implementable, practical and well considered inter-jurisdictional
VAT rules that address current shortcomings will ease implementation by the
legislator. This will assist the legislator to address an important tax policy imperative,
namely increased certainty in respect of inter-jurisdictional VAT rules in South
Africa. Consideration of current shortcomings in the VAT Act and formulation of

specific inter-jurisdictional VAT rules will require due consideration of:

» aframework for assessing current shortcomings and reviewing current legislation
or including specific inter-jurisdictional rules;

» objectives that need to be achieved against which such assessment and
definition should be measured;

» whether such assessment and definition should allow the Commissioner for the
South African Revenue Service discretionary powers, or whether it should
attempt to be so comprehensive as not to warrant any discretionary powers; and

» whether a general place of supply rule is required in addition to specific place of

supply rules.

2.5 CONCLUSION

This chapter has discussed the background to and the rationale for the present
study. It has briefly set out the object of the research, the rationale for the study and
demonstrated the value of the study in filling a niche in the body of research on the
topic. It has therefore set out in detail the problem to be addressed in the research.
This problem forms the basis of the goals set out in chapter 1 and guides the

process of the research.

The next chapter explains the research methodology and the research process to be

followed in addressing the goals of the research.
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CHAPTER 3: RESEARCH DESIGN

3.1 INTRODUCTION

This chapter describes the theoretical underpinning of the research design, as it was
applied to the current study, not only as it guided the researcher in conducting the
study, but also as it may contribute to the research and knowledge of future
researchers, especially in tax phenomena. It describes the research approach or
paradigm and provides a detailed discussion of the research method undertaken,

including the data and the method of analysis and interpretation of the data.

The treatment of inter-jurisdictional VAT rules in a VAT system is described and
dealt with extensively in tax literature. This thesis considers the current inter-
jurisdictional rules in the South African Value-Added Tax (VAT) system and seeks to
identify shortcomings and propose legislative changes or additions to address them.
The study considers shortcomings, not only in the traditional place of supply rules,
but also considers the activities or supplies of non-resident businesses with a link or
connection to South Africa. The study initially creates a theoretical foundation on
which the remainder of the study can build. It also considers the legislation and
practical experience in selected countries (namely Australia, Canada, and New
Zealand) and country groupings (namely the European Union (EU), and the
Organisation for Economic Cooperation and Development (OECD)), to apply these
principles to address the shortcomings identified in the South African VAT system.
The provisions of the South African VAT system governing non-residents, the inter-
jurisdictional VAT rate and imported services are considered in detail and analysed
in the context of international experience in identifying shortcomings. The study sets
out to make recommendations addressing the following inter-jurisdictional VAT

rules:

» non-resident VAT registration;
» the inter-jurisdictional VAT rate;
* imported services; and

» the place of supply rules.
24



The study will attempt to provide the legislator with specific technical and practical

recommendations on inter-jurisdictional VAT rules.

3.2 RESEARCH PROCESS

Authors differ on the number of phases of the research process. some authors
identify eight phases whilst others distinguish five or six phases (Strydom, 2011).

The research process is illustrated in Table 3.1 below.

Table 3.1: The research process

Source: Strydom, 2011:5
The problem statement and the goals and sub-goals of the research have been

outlined briefly in chapter 1 and the literature review in chapter 2 provides a more

detailed discussion of prior research carried out on the topic of the present research,
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in order to identify the gap or niche that the present research attempts to fill, and

therefore its relevance.

The first step in the research process of this study entailed a detailed review of
available literature to establish the theoretical basis of a good tax system, the theory
underpinning indirect taxation and more specifically consumption taxation. The
literature review also included an in-depth analysis of the South African VAT system,
particularly with regard to the treatment of resident versus non-resident businesses
with a South African physical or economic reach, and its treatment of local and
cross-border transactions, including imported services. The literature review also
considered the VAT treatment of non-residents in selected foreign jurisdictions, the
treatment of cross border transactions and the use of inter-jurisdictional VAT rules to

reduce interpretational uncertainty.

The remainder of this chapter is dedicated to a critical descriptive analysis of the
research design used in this study. The research design requires the researcher to
decide on a suitable research methodology to be used to address the stated goals
of the research. The design of the research process includes a consideration of the
data to be collected; the method of collection and measurement of the data; the
method of analysing the data; and ethical considerations (Stack, 2012). The

research design is illustrated in Table 3.2 below.
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Table 3.2: The research design

Source: Own formulation, based on Stack, 2012:27

A detailed theoretical description of research design and how this was used to

develop and describe the research carried out in this study is set out below.

3.3 RESEARCH METHODOLOGY

The term “research methodology” refers to the systematic manner in which a
research problem is solved. It can be explained as a “science of studying how
research is done scientifically” and involves various steps and methods that a
researcher adopts in investigating a research problem, and the logic behind them. It
includes not only the study of the methods used but also an explanation and
justification of why certain research methods are used. Research methodology
includes the philosophy of the entire research process and essentially is a set of

rules or procedures to conduct research (Vibhute and Aynalem, 2009).

Table 3.3 below describes the research method applying in the research process.
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Table 3.3: The research method

Source: Strydom, 2011: 8

Each of these components of the research method depicted in Table 3.3 is

discussed below, together with the application to the present research.

3.3.1 Epistemological-ontological approach

This section describes the following associated components of the research method

as depicted in Table 3.3 above:

» epistemological-ontological approach;
= theoretical methods:
= kinds of research; and

» the approach or perspective.

Research can be approached in a number of ways. Examples of research

approaches (or paradigms) include:

» positivist, post-positivist or empirical research;
» interpretative research, also referred to as phenomenology;

= critical research; and

28



post-structural research (Stack, 2012:28-29).

The researcher is required to document the epistemological-ontological assumptions
that will be used for the study (Strydom, 2011).

To describe the research methodology in scientific terms requires an understanding
of a number of research terms frequently used by researchers for this purpose. The

broad research terminology is defined in Table 3.4 below.

Table 3.4: Definitions of research terms used in this study

Definition

Paradigm A basis beliefsystem based on ontological, epistemological, and
methodological assumptions.

Ontology A “world view” and particularly answering the question: Whatis
the forni and nature ofreality?

Epistemology The theory ofknowledge and particularly answering the question:
Whatis the relationship between the researcherand whatis not
known?

Methodology Answers the question: What should the researcherdo to

establish what he/she believes can be known?

Source: Stack, 2012:30

Research paradigms can be divided into two broad categories, namely positivist or
post positivist or empirical; and non-empirical or interpretative (Stack, 2012). The
ontology, epistemology, and methodology of these research paradigms is

summarized in Table 3.5 below:
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Table 3.5:

research paradigms

Ontological-epistemological-methodological

analysis  of

Ontology Epistemology Methodology
Positive/ Assumes a stable external Truth can be Empirical, quasi-
post-positivist/ reality which is ‘out there" discovered by an experimentaj
empirical and is rational and objective detached hypothesis-testing,
observable - “law” like. observer. Quantitative.
Interpretative An internal reality of shared Observerinter- Interactive,
experience, “truth”is a subjectivity, interpretative, and
process ofagreement; empathetic, observer qualitative.

Critical

Post-structural

Source:

reality is a construct of

mankind; created through
shared cultural and social

practices and shared beliefs.

Multiple realities or

understandings are created.
Truth is teleological (inherent

in history), a socially
constructed reality.

Worlds are created through
language, discourses, plural,

shifting realities

Stack, 2012:31-33

closeness to the
subject may affect
whatis observed.

Observer-constructed
versions, suspicious,
political.
Transactional/
subjective created
findings

Deconstruction and
textual analysis.

Discourse analysis

the

The present research can be categorized as falling within the interpretative

paradigm for the following reasons.

m The ontological assumption underlying the research is that taxation represents a

social phenomenon, where "truth” as represented in taxation law is a construct of
the citizens of a particular country created through their shared cultural and
social practices.

The epistemological approach involves a process in which the researcher cannot
claim to be wholly objective or detached, as the lens through which the tax law is
interrogated is influenced by the researcher forming part of this community.

The methodology to be adopted is interactive (in terms of the interviews with
experts, based on a structured questionnaire), interpretative (in terms of the
documentation and analysis of the questionnaire responses and the legislation
applying to the "place of supply” rules in VAT legislation) and qualitative (as the
analysis of the data is performed by way of natural language reasoning and the

results expressed in words).
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This study adopts an interpretative post-positivist research paradigm as it seeks to
understand, describe, design, and criticise the VAT consequences of inter-
jurisdictional transactions and activities (Babbie and Mouton, 2009). The research
also includes a comparative perspective, with a view to proposing reforms to the
South African VAT system.

Research types

Research comprises of various types, which typically includes descriptive and
analytical research; applied and fundamental research; quantitative and qualitative
research; and conceptual and empirical research (Vibhute and Aynalem, 2009). The

research types are briefly described below.

Descriptive versus analytical research

Descriptive research describes the state of affairs as it exists, through description of
the phenomenon and its characteristics and reports on what has transpired or is
transpiring. Descriptive research does not analyse the causes of the phenomenon,
whereas analytical research entails the critical evaluation of facts and information to

produce a critical exposé of what was researched (Vibhute and Aynalem, 2009).

The present research is both descriptive and analytical. The existing legislation and
the principles established in case law is initially described in various chapters. This
data is then analysed with a view to pointing out problems or omissions and

suggesting possible solutions.

Applied versus fundamental research

The objective of applied or action research is to derive a solution for an immediate
problem through viewing the research in a practical context. Fundamental research
concerns itself with the generalisation and formulation of theory, without being
concerned with the practical context or use of the research (Vibhute and Aynalem,
2009).
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The present research, with its objective of suggesting a solution to the practical
problems relating to the inter-jurisdictional VAT rules in existing tax law, can be

categorised as applied research.

Quantitative versus qualitative research

Quantitative research is based on a quantum and applies to a phenomenon that can
be expressed in terms of the quantum. Quantitative research is therefore concerned
with the scientific investigation of quantitative properties of a phenomenon and their
inter-relatedness. The objective of quantitative research is to develop mathematical
models, theories, and hypotheses in respect of the phenomenon being researched.
The process of measurement is therefore essential to this research as it provides
the fundamental relationship between empirical observation and mathematical

expression of the quantitative relationship

Qualitative research, to the contrary, is concerned with qualitative phenomena,
involving quality or kind. Unlike quantitative research, qualitative research relies on
reason (Vibhute and Aynalem, 2009).

The researcher then needs to decide whether the study will apply a qualitative,
quantitative, or a mixed method approach. In a quantitative paradigm study, the
literature study precedes the empirical study, whilst in a qualitative paradigm study
the literature study follows the empirical study, (the so-called literature control)
(Strydom, 2011). The research methodology adopted in this study can be described
as predominantly qualitative and the research method as doctrinal research. This
established method provides an orderly exposition of the rules directing a particular
legal category (in this study: the legal rules relating to the VAT consequences of
inter-jurisdictional transactions and activities), analyses the interaction between
these rules, explains areas of complexity, and is based entirely on documentary
data (McKerchar, 2008).
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Conceptual versus empirical research

Conceptual research relates to an idea or theory and is generally applied by
philosophers and thinkers to develop new concepts or re-interpret existing ones.
Empirical research, on the other hand, relies only on experience or observation
(Vibhute and Aynalem, 2009). The present research, in the phase where a
theoretical basis is developed for the purpose of designing a good tax system,

represents conceptual research.

Basic, applied or integrated

It is necessary to determine the kind of research carried out, namely whether it is
basic, applied, or integrated. Most social work research is done on an integrated
level as social work research integrates theory and practice. As it has been argued
above that the present research adopts the assumption that taxation is a social
phenomenon; the kind of research adopted in this study can be described as
integrated research, combining the theory and practice of taxation and in particular,

indirect taxation.

Legal research

Legal research is broadly categorized into doctrinal legal research and non-doctrinal
legal research. Doctrinal research can be defined as research into legal principles,
rules, or doctrines through analysis of statutory provisions and case law by applying
reason. Non-doctrinal research, on the other hand, can be defined as research into
the relationship of law with other behavioural sciences and gives prominence to the
interaction of law with people, social values, and social facts. Non-doctrinal research
involves empirical research into the operation of the law. It researches the inter-
relatedness between human behaviour and law. Doctrinal research is therefore
“study in law” whereas non-doctrinal research is “research about law” (Vibhute and

Aynalem, 2009). Legal research includes:

» Doctrinal research, which is research into legal rules, principles, concepts, and
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doctrines. It involves a rigorous exposition, analysis, and critical evaluation of

legal rules, principles, concepts, and doctrines and their inter-relatedness;

Theoretical research, which is an inquiry into conceptual bases of legal rules,

principles and doctrines, and stimulates and provides the intellectual framework
for empirical research and advancements in law through legislative, judicial, and

administrative processes;

Empirical research, which is an assessment of the impact of law, reveals the gap

between legal idealism and social reality. The researcher, in perceiving the law
as a social phenomenon, explores the social, political, economic, and cultural

dimensions or implications of law; and

Reform oriented research, which, based on empirical study and critical

evaluation of law, recommends changes in law and legal institutions (Vibhute
and Aynalem, 2009).

The present research is a combination of:

doctrinal research, where research deals with the legal rules, principles,
concepts and doctrines relating to VAT legislation;

theoretical research, where an inquiry is conducted into conceptual bases of a
‘good” legal system; and

reform oriented research, where the existing law relating to the inter-jurisdictional

rules in VAT legislation is critically evaluated and changes recommended.

3.3.2 Literature study

The literature study in the present research was documented in a number of

chapters in the thesis and comprised the following:

a brief review of existing research in the field of the present research, with the

purpose of demonstrating the gap in the body of knowledge that the present
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research aims to fill (chapter 2):

» the development of the theoretical framework to be used as a basis for the study,
based on the philosophical work of acknowledged experts in the field, including
the meaning of taxation, the composition of a tax system and the modern
properties underpinning a “good” tax system (chapter 4);

» a detailed discussion of the VAT rules presently applying in South Africa (chapter
5); and

* a detailed discussion of the VAT rules presently applying in selected foreign

jurisdictions (chapter 6).

3.3.3 Purpose of the research

With regard to the purpose of the research included in Table 3.3 above, four
research purposes are generally distinguished, namely exploratory; descriptive;
explanatory; and evaluative (Strydom, 2011). A combination of all four purposes are
used in a study, or even all four purposes, separately. Explorative purpose research
generally focuses on the “what” questions, whilst the descriptive purpose research
generally focuses on the “how” and “who” questions. Explanatory purpose research
generally answers the “why” questions and seeks to identify the causes and effects
of human behaviour, and is generally experimental in nature. Evaluative purpose
research focuses on program or practice evaluation and seeks to determine the
effects of social policies, programs and interventions and essentially encompasses

the other three purposes.

The present research addresses all four purposes — it has an initial exploratory
component, followed by a descriptive and explanatory purpose, culminating in an
evaluative purpose of critically evaluating existing legislation in order to make

recommendations for its improvement.

3.3.4 The research design

The research methodology (referred to in Table 3.3 above) describes the design of

the research and refers to the methods, techniques, or tools, which are used by a
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researcher to conduct research. Research methods can be categorized into:

» data collection methods (if the available data is insufficient to derive the required
solution);

» statistical techniques (used to establish relationships between the data and the
unknowns); and

» evaluation methods to verify the accuracy of results obtained (Vibhute and
Aynalem, 2009).

Research design seeks to plan or specify as clearly as possible what the researcher
wants to establish and the best manner in which this can be achieved (Strydom,
2011).

Referring to Table 3.3 above, this section discusses:

= the data,

» the participants,

» the measuring instruments,
» the procedures, and

» the manner of analysis.

In describing the research process, the data and how it is collected, the nature of the
participants and how they are selected, the measuring instruments and procedures
to be used in the research and the manner in which the data generated by the

research will be analysed, must be set out in detail.

Data collection and measurement

The various sources of information or data can be categorised into primary,
secondary, and tertiary sources. Primary sources of information are those sources
that contain original information and observations. Secondary sources of information
furnish the information obtained and derived from primary sources of information.

Secondary sources of information categorise, structure, or organise the information
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in a systematic and planned manner. Tertiary sources list information such as
directories and subject guides. The nature of the data collected and methods of

collection used in this study are discussed below:

Collection of primary and secondary data

The data collected through the literature review of taxation theory primarily
comprised secondary data, owing to the nature of theoretical tax data. The data
collected through the literature review of the inter-jurisdictional VAT rules of South
Africa and the selected country and country grouping VAT systems mainly
comprised primary data, as primary data is generally more readily available given
that it is found in legislation and case law. The data collected through the structured
questionnaire was primarily secondary data interpreted by the respondents from

primary data, namely the letter of the law.

In an exploratory phase of the research, data was collected through interviews with
participants consisting of various South African and international VAT and indirect
tax experts, using a questionnaire specifically developed for this study, as basis.
These interviews were complemented and validated by a detailed and carefully
documented e-mail correspondence with respondents. As the study does not apply
statistical hypothesis testing but is qualitative with an interpretational orientation, the
interviews and e-mail responses were analysed into themes, in order to be

incorporated into the chapter dealing with the South African VAT system.

The researcher selected South African and international experts on VAT, indirect
and fiscal economics as participants to assist in the explorative phase of the
research. The participants selected comprised 12 South African and five global VAT
and indirect tax experts. The participants were selected in order to obtain data from
experts in the field of VAT, indirect taxes, and fiscal economics and to apply their
experience and insights in VAT and more specifically to address the shortcomings in

the inter-jurisdictional VAT rules of South Africa.
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South African participants

The South African participants (12 in total) were selected to complement the
researcher’s own understanding and to use as sounding board for the South African
technical component of the study, and to assist in the explorative phase of the study,
in defining the current problems, gaps or shortcomings experienced with regard to
inter-jurisdictional VAT rules in South Africa. Limiting the South African participants

to 12 does not purport to represent the full potential population of experts.

The South African participants were selected from VAT experts at the big four audit
firms (Ermst and Young (EY); Deloitte; KPMG; and PricewaterhouseCoopers
(PWC)), selected medium size audit firms (BDO,; Grant Thornton; PKF; and
Mazars), selected recognised South African law firms (Edward Nathan
Sonnenbergs; Webber Wentzel; Cliffe Dekker Hofmeyr; and Werksmans), the South

African Revenue Service (SARS) and National Treasury.

The South African participants were selected if they complied with three or more of

the following criteria:

* having specialised in or consulted on VAT, indirect taxes, or fiscal economics for
at least ten years;

*» having completed specialised VAT, indirect tax, or fiscal economics studies or
having obtained a qualification in VAT, indirect taxes, or fiscal economics;

» a specialist at a senior level in VAT, indirect taxes, or fiscal economics at one of
the selected categories;

* having published extensively on VAT, indirect taxes, or fiscal economics;

* having presented widely on VAT, indirect taxes, or fiscal economics; and

*» a member of the South African Institute of Chartered Accountants (SAICA) or the

South African Institute of Tax Practitioners (SAIT) VAT sub-committees.

The South African VAT, indirect taxes, or fiscal economics experts selected who
agreed to participate in the study, in alphabetical order of first name, are reflected in
Table 3.6 below.
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Table 3.6:

10

12

South African participants in the interviews

Participant
Andre
Meyburgh

Antoinette Prinsloo

Charles
de Wet
Christo
Theron

Cliff Watson

Elsa Rudolph

Geraldine Connell

Gerhard
Badenhorst

National Treasury
(collective
response led by
Seelan
Moonsamy)
Richard Chauke

Trevor
van Heerden

Victor Terblanche

International participants

The international participants (five in total) were selected on the same basis as the
South African participants to provide input into the international comparative
analysis of the study, and to assist in the final stages of the study, by contributing to
applying international and theoretical experience in considering potential solutions to
address South African inter-jurisdictional VAT rule problems, gaps or shortcomings.
Some of the global participants were chosen as they also have extensive South
African VAT knowledge, which could contribute to the South African technical

component of the study as well. The selected five global participants do not purport

Brief Curriculum Vitae

Director at KPMG, member of SAIT VAT sub-committee, VAT specialism
exceeds ten years, published extensively on VAT, presented widely on
VAT ' '
Associate Director at Deloitte, member of SAICA VAT sub-committee,
VAT specialism exceeds ten years, presented widely on VAT

Director at PWC, VAT specialism exceeds ten years, published
extensively on VAT, presented widely on VAT

Director at BDO, member of SAICA VAT sub-committee, VAT specialism
exceeds ten years, published extensively on VAT, presented widely on
VAT ' '
Director at Grant Thornton, VAT specialism exceeds ten years,
published extensively on VAT, presented widely on VAT

Associate Director at BDO, member of SAICA VAT sub-committee, VAT
specialism exceeds ten years, published extensively on VAT, presented
widely on VAT

Director at Deloitte, member of SAICA VAT sub-committee, VAT
specialism exceeds ten years, published extensively on VAT, presented
widely on VAT

Director at ENS, member of SAICA VAT sub-committee, VAT specialism
exceeds ten years, published extensively on VAT, presented widely on
VAT ' '
Seelan Moonsamy (Team Leader): Director at National Treasury: Legal
Policy Indirect Taxes, VAT specialism exceeds ten years, presented
widely on VAT

Senior SARS official, VAT specialism exceeds ten years, presented
widely on VAT

Specialist consultantto SARS, ex Commissioner for SARS, presented
widely on VAT, VAT specialism exceeds ten years, published
extensively on VAT

Director at VATIT, presented widely on VAT, VAT specialism exceeds
ten years, published extensively on VAT

to comprise the total potential population of international experts.

The global participants were selected from a universe of experts identified through a

high-level literature survey of experts who regularly publish or present on VAT,
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indirect taxes and fiscal economics, and referrals by experts already identified. The
global experts on the panel were selected if they complied with three or more of the

following criteria:

m having specialised in VAT, indirect taxes, or fiscal economics for at least ten
years;

m having completed VAT, indirect tax, or fiscal economic studies or having
obtained a qualification in VAT, indirect taxes or fiscal economics;

m a specialist at a senior level in VAT, indirect taxes, or fiscal economics at a
recognised audit firm, law firm or university;

m having published extensively on VAT, indirect taxes or fiscal economics; and

m having presented widely on VAT, indirect taxes, or fiscal economics.

The international VAT, indirect tax, or fiscal economics experts selected who agreed
to contribute to the study, in alphabetical order of first name, are reflected in Table
3.7 below.

Table 3.7:  International participants in the interviews

Participants Brief Curriculum Vitae

1  Alan Schenk Professor at Wayne State University. VAT or indirect tax specialism exceeds
ten years, published extensively on VAT, presented widely on VAT

2 Andra Glyn-Jones Director at Deloitte New Zealand, VAT specialism exceeds ten years,
published extensively on VAT, presented widely on VAT

3 Frank Nellen VAT Advisor at KPMG Netherlands, researcher at Maastricht University,
VAT specialism exceeds ten years, published extensively on VAT

4 lan Blakeley Director at EY New Zealand, VAT specialism exceeds ten years, published
extensively on VAT

5 Rebecca Millar Associate professor at University of Sydney, VAT specialism exceeds ten
years, published extensively on VAT, presented widely on VAT

Structured questionnaire

Questionnaires are useful as they determine attitudes and opinions, which enable
the researcher to identify and describe the variability of the different phenomena

(Saunders et al, 2012). A disadvantage of using a questionnaire is that it relies on
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self-report data. In other words, respondents answer what they believe to be true or
what they believe the researcher wants to hear (Leedy and Omrod, 2010:188). As
the purpose of this exploratory phase of the research was specifically to obtain the
opinions of the participants to supplement and support the researcher's own
analysis of the problem, any disadvantage posed by the responses is likely to be

negligible.

The internal validity of the questionnaire used in the exploratory phase of the
research was assessed against a guideline used to design surveys or
questionnaires on tax research, published by McKerchar (2008; obtained from De
Vaus, 1990). In designing the questionnaire, the researcher attempted, as far as

possible, to adhere to the following guidelines:

» language should be kept simple and free of jargon and technical terms;

» questions should be phrased to be as short as possible;

» questions should refrain from being double-barrelled,;

» questions should not lead a participant to respond in a certain way;

» respondents should have the necessary knowledge to answer the questions;
» words used in the questionnaire should have the same meaning for everyone;
» questions should not artificially create opinions; and

» questions should not be ambiguous.

The questions included in the questionnaire are included as Appendix 1.

Data analysis

The data generated by the interrogation and analysis of South African tax law
relating to VAT and the tax law applying in the selected jurisdictions was presented

in chapters 5 and 6.

With regard to the data obtained from the participants responding to the
questionnaire, the researcher did not set out to simply present the data collected,

but undertook an immersion process of repeated analysis and synthesis of the data.
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Such immersion can be described as a process whereby the researcher engages in
the data collected by reading or examining a portion or all of the data (Borkan,
1999). The immersion process allowed the data to develop structure as a step in
the comprehensive understanding of the issue, the field, and the data (Flick, 2007).
The result of the analysis and synthesis was not presented in a separate chapter in
this thesis, but was used and integrated into the discussion of the legislation to
enhance the description of the inter-jurisdictional VAT rules in South Africa and

identify the current shortcomings (chapter 5).

3.3.5 Ethical considerations

This study used or generated two sources of data:

» data flowing from the literature reviews in chapters 2, 4, 5 and 6; and

» data generated through the interviews (that was integrated into chapter 5).

The data from the literature reviews are all in the public domain and therefore no

ethical considerations relate to the use of this data.

Specific ethical procedures were followed in respect of the participants selected to
respond to the structured questionnaire used as a research instrument in this study.
In the case of research involving human subjects, most ethical issues in research
fall into one or more of four categories, namely protection from harm, informed
consent, the right to privacy and honesty with professional colleagues (Leedy and
Omrod, 2010:101). The structured questionnaire relied mainly on the participants’
informed consent. The researcher obtained written consent from all respondents
before completion of the structured questionnaire, including their consent to reveal
their names and the capacity in which they responded to the interview questions.
The letter of consent, entitled “Consent for participation in a research study”’, is

included as Appendix 2.
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The researcher also obtained approval from the Research Ethics Committee of the

University, before the fieldwork commenced. The ethical clearance is included as

Appendix 3.

A researcher should evaluate his/her own conduct against ethical guidelines (de Vos
et al, 2008:57). For the purpose of the present study, this implied, firstly, that the
work of others was acknowledged by providing a full and accurate reference where
their work was cited. The second implication is that the data was dealt with honestly.
The researcher strove to avoid any form of bias in presenting and analysing the data
and approached the research as objectively as possible. It is acknowledged that in
any research relating to taxation, there may be an inherent bias on the part of the
researcher against the Revenue Authority. The researcher was aware of this and did

not permit this to cloud his judgement.

3.4 RELIABILITY AND VALIDITY

The researcher needs to ensure the validity and reliability of a research instrument,
such as the structured questionnaire used in the present research. The validity of a
qualitative study is measured against the proper collection and interpretation of the
data to ensure that the conclusions accurately reflect the real world that formed the
focus of the study (Yin, 2011:78). To enhance the validity of the data,
interpretations, and conclusions relating to the current structured questionnaire, the

following measures were taken:

» the questionnaire introduced the focus of the study and questions meticulously ;
» the questions contained detailed references to the primary source/s of data; and
» the inter-relatedness of the various questions was highlighted as far as possible

to enhance understanding.

The reliability and validity of the results of the analysis and interpretation of the data
— the interview responses and the provisions and principles of tax law — was
ensured by presenting the relevant data and analysis completely and accurately,

thus ensuring that the research can be replicated by other researchers.
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3.5 CONCLUSION

This chapter provided a critical description of the research design. This thesis
considers the current inter-jurisdictional rules in the South African Value-Added Tax
(VAT) system and seeks to identify shortcomings and propose legislative changes
or additions to address non-resident VAT registration; the inter-jurisdictional VAT
rate; imported services; and the place of supply rules. The problem statement and
the goals and sub-goals of the research have been outlined briefly in chapter 1 and
the literature review in chapter 3 provides a more detailed discussion of prior
research carried out on the topic of the present research, in order to identify the gap

or niche that the present research attempts to fill, and therefore its relevance.

The first step in the research process of this study entailed a detailed review of
available literature to establish the theoretical basis for this study. The literature
review also included an in-depth analysis of the South African and selected foreign
jurisdictions’ VAT treatment of resident versus non-resident businesses, the
treatment of local and cross-border transactions, and imported services, to reduce
interpretational uncertainty in the South African VAT system. The literature study
was documented in a number of chapters in the thesis. The present research
addresses all four research purposes — it has an initial exploratory component,
followed by a descriptive and explanatory purpose, culminating in an evaluative
purpose of critically evaluating existing legislation in order to make
recommendations for its improvement. The data collected through the literature
review of taxation theory primarily comprised secondary data. The data collected
through the literature review of the interjurisdictional VAT rules of South Africa and
the selected country and country grouping VAT systems mainly comprised primary
data. The data collected through the structured questionnaire was primarily

secondary data interpreted by the respondents from primary data.

This study adopts an interpretative post-positivist research paradigm as it seeks to
understand, describe, design, and criticise the VAT consequences of inter-
jurisdictional transactions and activities (Babbie and Mouton, 2009). The research

also includes a comparative perspective, with a view to proposing reforms to the
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South African VAT system. The research is both descriptive and analytical and can
be categorised as applied research. The research methodology adopted in this
study can be described as predominantly qualitative and the research method as
doctrinal research. The research, in the phase where a theoretical basis is
developed for the purpose of designing a good tax system, represents conceptual
research. This study adopts integrated research, combining the theory and practice
of taxation and in particular, indirect taxation. The research is a combination of

doctrinal research; theoretical research; and reform oriented research.

In an exploratory phase of the research, data was also collected through interviews
with participants consisting of various South African and international VAT and
indirect tax experts, using a questionnaire specifically developed for this study, as
basis. These interviews were complemented and validated by a detailed and
carefully documented e-mail correspondence with respondents. As the study does
not apply statistical hypothesis testing but is qualitative with an interpretational
orientation, the interviews and e-mail responses were analysed into themes, in order
to be incorporated into the chapter dealing with the South African VAT system. The
researcher selected South African and international experts on VAT, indirect tax and
fiscal economics as participants to assist in the explorative phase of the research.
The participants were selected in order to obtain data from experts in the field of
VAT, indirect taxes, and fiscal economics and to apply their experience and insights
in VAT and more specifically to address the shortcomings in the inter-jurisdictional
VAT rules of South Africa. The internal validity of the questionnaire used in the
exploratory phase of the research was assessed against a guideline used to design
surveys or questionnaires on tax research, published by McKerchar (2008; obtained
from De Vaus, 1990). The researcher did not set out to simply present the data
collected through the questionnaire, but undertook an immersion process of
repeated analysis and synthesis of the data. The immersion process allowed the
data to develop structure as a step in the comprehensive understanding of the
issue, the field, and the data (Flick, 2007). The result of the analysis and synthesis
was not presented in a separate chapter in this thesis, but was used and integrated

into the discussion of the legislation to enhance the description of the inter-
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jurisdictional VAT rules in South Africa and identify the current shortcomings

(chapter 5).

Specific ethical procedures were followed in respect of the participants selected to
respond to the structured questionnaire used as a research instrument in this study.
The researcher obtained writfen consent from all respondents before completion of
the structured questionnaire or eliciting responses, including their consent to reveal
their names and the capacity in which they responded to the interview questions.
The researcher also obtained approval from the Research Ethics Committee of
Rhodes University, before the fieldwork commenced. A researcher should evaluate
his/her own conduct against ethical guidelines (de Vos et al, 2008:57). This implied,
firstly, that the work of others was acknowledged by providing a full and accurate
reference where their work was cited. The second implication is that the data was
dealt with honestly. The researcher strove to avoid any form of bias in presenting
and analysing the data and approached the research as objectively as possible. It is
acknowledged that in any research relating to taxation, there may be an inherent
bias on the part of the researcher against the Revenue Authority. The researcher
was aware of this and did not permit this to cloud his judgement. The researcher
needs to ensure the validity and reliability of a research instrument, such as the
structured questionnaire used in the present research. The validity of a qualitative
study is measured against the proper collection and interpretation of the data to
ensure that the conclusions accurately reflect the real world that formed the focus of
the study (Yin, 2011:78). To enhance the validity of the data, interpretations, and
conclusions relating to the current structured questionnaire, the questionnaire
introduced the focus of the study and questions meticulously; the questions
contained detailed references to the primary source/s of data; and the inter-
relatedness of the various questions was highlighted as far as possible to enhance
understanding. The reliability and validity of the results of the analysis and
interpretation of the data — the interview responses and the provisions and principles
of tax law — was ensured by presenting the relevant data and analysis completely
and accurately, thus ensuring that the research can be replicated by other

researchers.
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To place the present chapter in context and the link with chapters to follow, Table
3.8 below illustrates the stages and nature of each inquiry or research design of this

study.

Table 3.8: Stages in the research process

Source: Own illustration

The research design can be based on the timing of collection of the qualitative and
quantitative components and the order in which the data are used (Creswell and
Plano Clark, 2011). The stages of this study were, to a large extent, executed

sequentially as they appear in Table 3.8 above.
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The research method used in each stage of the research is described below:

Stage 1

Stage 1 relied to a large extent on an extensive literature review on inter-
jurisdictional VAT rules discussed in stage 2, to gain an understanding of and
formulate the problem statement and the method of inquiry. Stage 1 applied a

qualitative method.

Stage 2
Stage 2 comprised the main qualitative research phase of the study and was
informed by Stage 1. Stage 2 applied a qualitative approach and had four

objectives, namely to:

" describe the inter-jurisdictional VAT rules used in South Africa and identify
current shortcomings;

. describe the relevant theoretical basis of taxation to create a theoretical
foundation for the study;

" describe the inter-jurisdictional VAT rules used in selected other countries or
country groupings; and

. formulate possible solutions to address the identified shortcomings;

Stage 2 included a survey which was conducted with a select few South African and
international participants who specialise in VAT, indirect taxation, or fiscal
economics. The questionnaire was sent to respondents electronically and then
analysed. The results were then synthesised to use as data in the phase of the
thesis that considered the South African inter-jurisdictional VAT rules and current
shortcomings. The responses were integrated into the analysis, following the

structure of that phase.
Stage 3

Stage 3 integrated the findings in Chapters 4, 5, and 6 and applied them to address

the shortcomings identified and the problem statement outlined in Chapter 1; and
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Stage 4
Stage 4 concluded the study and presented a summary of the approach followed

and the findings.
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CHAPTER 4: THEORETICAL FRAMEWORK OF THE STUDY

41 INTRODUCTION

In addressing the first sub-goal of the research, this chapter builds a theoretical
framework for the study and considers the meaning and theory of taxation, indirect
taxation and value-added taxation. The theoretical framework is used as basis for
the remainder of the study. The chapter proceeds with a consideration of the
meaning of taxation and the composition of a tax system. A discussion of the
modern properties of a “good tax system”, namely fiscal adequacy, equity, economic

efficiency, administrative efficiency and flexibility follows.

Tax incidence is then explored, as it underlies the determination of tax vesting of
inter-jurisdictional activities and supplies in VAT. The theory, history, and design of
VAT are the following considerations, which lead to a discussion of the doctrine of
VAT “place of supply” rules. Place of supply rules are contextualised against inter-
jurisdictional conflicts, tax incidence, and the destination principle which underpins

modern VAT systems.

Then, consumption tax principles, which build on the Ottawa Taxation Framework,
are presented. These principles include neutrality, efficiency, certainty and

simplicity, effectiveness and fairness, and flexibility.

Finally, the chapter discusses “place of supply” proxies recommended by the OECD
with regard to internationally traded goods and services, and intangibles. This
section considers the essential differentiation between main rules that should apply
to business-to-business, as opposed to business-to-consumer, supplies and special

rules that could be applied where the main rules are lacking.
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4.2 MEANING OF TAXATION

The word “tax” was first used in the 14th century and originates from the Latin
“taxare”, which means “to assess” (New Internationalist, 2008). Prior to the use of
“tax”, which requires money, the word “task” was used (originating from Old French),
which requires labour. The word “tax” then developed the meaning of implying
something wearisome or challenging (New Internationalist, 2008). Taxation is one of
the strongest economic instruments in the hands of government to raise revenue
(Steyn, 2012:23). The verb (to) “impose” is defined as (to) “force something to be
accepted” (Oxford Dictionary and Thesaurus, 2009:465). The word “impose”
describes a liability that government places on a taxpayer’s income, wealth, and/or
consumption of commodities through legislation (Oxford Dictionary and Thesaurus,
2009:465). Almost two centuries ago, Jean-Baptiste Say (Say, 1821:450) defined a

tax as:

the transfer of a portion of the national products from...individuals

to...government, for purpose of meeting... public consumption or expenditure.

In South African Reserve Bank and Another v Shuttleworth and Another [2015]
ZACC 17 (2015:26), the Court concluded that the dominant object of a statute needs
to be identified to typify it as either fiscal or regulatory. The dominant object of
enactment can either be to raise revenue (tax) or to regulate conduct (South African
Reserve Bank and Another v Shuttleworth and Another. 26).

4.3 COMPOSITION OF A TAX SYSTEM

A tax system typically comprises of direct and indirect taxes. Direct tax is linked to
characteristics of the person on whom the tax is imposed and includes income,
capital, and wealth taxes. Income tax is generally progressive, whilst company and
capital taxes are proportional. Capital taxes include capital transfer tax (donations

tax and estate duty) and capital gains tax (Schneider, 1995:11).
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Indirect tax comprises “ad valorem” taxes and specific taxes. VAT is generally an
“ad valorem tax” imposed at differential rates, whereas customs and excise duties
are ad valorem or specific taxes. Ad valorem taxes are mostly expressed as a
percentage of the selling price. If expressed as an amount per kilogram or similar

measurement, it is a specific or unit tax (Schneider, 1995:11).

As to the choice between direct and indirect taxation Gladstone, in his budget

speech in 1861, concluded very appropriately that:

...lwo attractive sisters...introduced into the gay world of London; each with
an ample fortune; both having the same parentage (...Necessity and
Invention) differing only as sisters may differ...| cannot conceive any reason
why there should be unfriendly rivalry between the admirers of these two
damsels; and | would frankly own, whether it be due to a lax sense of moral
obligation or not...| have always thought it not only allowable, but...an act of
duty, to pay my addresses to them both. | am therefore, as between direct

and indirect taxation, perfectly impartial (Cadman, 1969:3).

Table 4.1 below sets out the typical composition of a tax system.
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Table 4.1: Typical composition of a tax system

Source: Own design - from James and Nobes (2014) and Schneider (1995:12).

4.4 PROPERTIES OF A GOOD TAX SYSTEM

Adam Smith (1776:371) in his “An Inquiry into the Nature and Causes of the Wealth
of Nations” formulated the properties of a “good tax system”. These properties are
commonly referred to as the “canons” of taxation, although Smith used the word
‘maxims” (lkeda, 2012). These maxims gave modern tax planners, practitioners and
tax authorities guidelines and principles to develop and implement tax systems
(Schneider, 2000:3).

Government activities and functions have increased significantly since Smith’s
maxims were postulated (Akrani, 2010). Government is expected to maintain
economic stability, promote full employment, reduce income inequality and
encourage growth. The tax system should act as an enabler to meet these

requirements. As a result, modern economists expanded on Smith’'s maxims
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(Akrani, 2010). Various country studies have added to the debate on the principles
of a “good tax system”, most notably that of the United Kingdom’s Meade
Committee on Taxation (Meade, 1978), South Africa’s Margo Commission (Margo
Commission, 1986) and the Australian Future Tax System (AFTS) Review Panel
(AFTS Report, 2009). The most important property of a “good tax system” is that it
must generate sufficient revenue to fund government expenditure. The other
properties of a “good tax system” include equity; economic efficiency; administrative
efficiency; and flexibility (Black, Calitz, and Steenekamp, 2012:165-167). These

properties are considered below.

441 Fiscal Adequacy

In modern society a tax system must primarily generate sufficient revenue to finance
government expenditure (Black, Calitz, and Steenekamp, 2012:165-167). This can
also be described as fiscal adequacy which requires a “good tax system” to yield

enough revenue not to run into deficit (Akrani, 2010).

4.4.2 Equity

According to Smith, an ideal tax system should comply with the maxim of equity

which requires that:

...(the subjects of every state ought to contribute towards the support of the
government...in proportion to their respective abilities, that is in proportion to
the revenue which they...enjoy under the protection of the state (Smith,
1776:371).

Tax equity requires equal sacrifice (Franzsen, 1990:20) and is generally divided into
horizontal and vertical equity. Horizontal equity refers to treating like with like;
vertical equity refers to the ability to redistribute between rich and poor (Meade,
1978:12). These principles may clash and require a balance between economic
efficiency (which requires low marginal tax rates) and vertical redistribution (which

requires high average tax rates on the rich). A good tax system minimises these
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clashes and promotes redistribution, whilst minimising efficiency loss. The re-
distributional objectives of a tax system also involve basic value judgements on the
nature of a good society with sufficient flexibility to allow for different political
choices, such as variations in tax rates, etc. (Meade, 1978:12). As a result, taxes
should (overall) result in an equitable distribution of income, considering that they
can potentially be shifted (Black, Calitz, and Steenekamp, 2012:167). The equity
principle is defended on the “ability-to-pay” and the “benefit” principles (Margo
Commission, 1986:50-51). Different political systems and values impact the weight
given to the “benefit” principle vis-a-vis the “ability-to-pay” principle in tax design

(Davis Macro Analysis Report, 2015a:8). These concepts are considered below.

Ability-to-pay principle

Conventionally, tax equity is based on the “ability-to-pay” principle. The progressive?
income tax system and capital gains tax are justified in terms of the ability-to-pay
principle. The ability-to-pay principle regards tax as a sacrifice without a direct public
service as a quid pro quo, based on an equitable burden for individual taxpayers,
relative to their wealth (Davis Macro Analysis Report, 2015a:8). The ability-to-pay
principle distinguishes between “horizontal equity” and “vertical equity” (Margo

Commission, 1986:50-51). These concepts are considered below.

- Horizontal Equity
Horizontal equity mandates that similar tax subjects bear the same tax burden
or that tax subjects in similar circumstances be treated equally (Margo
Commission, 1986:50-51).

- Vertical Equity
Vertical equity mandates that tax subjects in different circumstances bear
appropriately different tax burdens, i.e. the higher the level of economic well-

being, the greater the tax burden (Margo Commission, 1986:50-51).

2 The term “progressive” indicates that the tax system bears more heavily on those with higher
incomes (Henry George Institute, nd).
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Benefit principle

In terms of the benefit principle, taxation is based on the willingness of taxpayers to
pay for benefits received (revealed through political mechanisms such as voting)
(Davis Macro Analysis Report, 2015a:8). The benefit principle justifies the imposition
of indirect taxes, such as VAT (Margo Commission, 1986:51). Thomas Hobbes in

1650 in his well-known “Leviathian” aptly defended the benefit principle as follows:

...when the Impositions are layd upon those things which men consume,
every man payeth Equally for what he useth: Nor is the Common-wealth

defrauded by the luxurious waste of private men (Rosen, 1985:453).

4.4.3 Economic Efficiency

Taxation results in administration costs for Government and compliance costs for
the taxpayer (Franzsen, 1990:22). The cost to society of resource misallocation
through economic distortions adds to the cost of taxation and is referred to as “dead-
weight loss” (Schneider, 2000:5). Attempts to avoid tax result in “pure loss” to
society. Compliance costs for taxpayers and administrative costs for tax authorities
should be kept to a minimum (Margo Commission, 1986:51). A tax system should

therefore:

...take out and keep out of the pockets of the people as little as possible, over
and above what it brings into the public treasury of the State... (Smith,
1776:371).

A tax system impacts economic efficiency through effects on incentives and
opportunities to work, save, invest, take risk and innovate, use resources efficiently;
and allocate them to best serve society (Meade, 1978:7). An increased tax burden
can have an “income effect” or “substitution effect’. If the tax burden leads to harder
work to regain income lost to tax it is known as the “income effect’”. If higher
marginal tax rates reduce net disposable income for an additional hour’'s work and
leads to a preference towards leisure as opposed to work, it is known as the
“substitution effect” (Meade, 1978:8).
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An ideal tax system should minimise economic distortions (Steenekamp, in Black,
Calitz, and Steenekamp, 2012:167), as they lead to the misapplication of the scarce

resources available (Musgrave and Musgrave, 1984:225), and should:

...succeed in reducing a person's spending power...without leading him to
behave any differently from the way in which he would have behaved if he
had not been taxed at all, but his spending power had been correspondingly
smaller: or in the words of Professor Pigou, a tax without announcement
effects (Kaldor, 1965:81).

Designing a tax without “announcement effects” could be enhanced by increasing
tax “invisibility” (Margo Commission, 1986:51). Invisibility is, strictly speaking, an
approach to, and not a property of a “good tax” and relates to the notion that the
best taxes are those perceived to be paid by others. This is close to being achieved
through deductions at source and a VAT system, which has been described as
l'imput silencieux (silent imposition) (Margo Commission, 1986:51). Tax invisibility
can be questioned if it is argued that it is the privilege and obligation of a citizen to
pay taxes and to call on Government to account for the application of the tax

revenue (Franzsen, 1990:22-3).

444 Administrative Efficiency

Tax authority accountability can only be achieved if taxpayers understand their tax
liabilities (Meade, 1978:18). Tax burdens should, for example, not be disguised in
inflationary price movements, complexities in the formulation or administration of the
tax, or its application (Meade, 1978:18). To minimise administration and compliance
costs to ensure optimal efficiency, taxes should be “simple” and “certain” (Black,
Calitz, and Steenekamp, 2012:167).

Simplicity
A tax system should be uncomplicated and easy to understand and administer with
little need for interpretation and disputes (Akrani, 2010). The tax system should

therefore be as transparent and simple as possible (Schneider, 1995:9).
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Certainty

The nature and quantum of a taxpayer's taxes and compliance costs and the
collection and administration costs of the fiscus should be simple to determine and
observe (Franzsen, 1990:22). In the words of Smith (1776:371), in an ideal tax

system:

... (the) time of payment, the manner of payments, the quantity to be paid,

ought all to be clear and plain to the contributor, and to every other person.

4.4.5 Flexibility

A good tax system should be economically and politically flexible (Meade, 1978:21).
Economic flexibility ensures reasonably fast and frequent adjustments to total tax
burdens to manage demand. Political flexibility, on the other hand, ensures that
economic policy changes introduced by political changes are accommodated
(Meade, 1978:21). Flexibility therefore aids and facilitates macroeconomic stability

and economic development (Black, Calitz, and Steenekamp, 2012:167).

The properties of a good tax system are set out in Table 4.2 below.
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Table 4.2: Properties of a good tax system

Source: Own formulation - from preceding analysis.

4.5 TAXINCIDENCE

Tax incidence determines who bears the tax burden, after taking into account
changes in economic behaviour due to the imposition (Franzsen, 1990:15-16). In
certain instances, tax may not be paid and borne by the same person (Franzsen,
1990:15-16). Tax can only be borne by natural persons. Legal and economic
incidence should be distinguished from one another. Legal incidence of a tax refers
to the tax burden imposed by the law, whereas economic incidence of a tax refers to
the tax burden after taking into account changes in economic behaviour (Black,
Calitz, and Steenekamp, 2012:171).

The economic incidence of a tax can be shifted through increased commodity prices
or reduced costs in factors of production (AFTS Report, 2009:19). Market
adjustments can also alter tax incidence. The tax burden is generally greater on a
consumer of a product, or owner of a production factor for which the demand or
supply is unresponsive to a change in price: thus a consumer of a product with no
ready substitutes, or an owner of a production factor that is relatively immobile
(AFTS Report, 2009:19).
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Table 4.3: Tax incidence and shifting

Source: AFTS Report, 2009:20.

Legal tax incidence is the legal tax liability or tax burden imposed on the subject by
statute or law. Economists are not only concerned with legal tax incidence since
taxes affect economic behaviour which, in itself, can shift the tax incidence (Black,
Calitz, and Steenekamp, 2012:171). Taxpayers and economists therefore concern
themselves more with economic tax incidence as it determines who ultimately bears
the burden (Black, Calitz, and Steenekamp, 2012:171).

451 Tax incidence of direct taxation

In practice, most countries apply a combination of source and residence principles
of taxation for direct tax purposes, which can result in double- or non-taxation
(Black, Calitz, and Steenekamp, 2012:200-201). To relieve double taxation,
countries: (i) enter into trade-offs of taxing rights through bi-lateral or double taxation
agreements; (ii) grant relief through domestic legislation; or (iii) harmonise tax
treatment of cross-border income on a multi-lateral basis. Multi-lateral harmonisation
is difficult as countries often do not view the benefits of each system similarly.
Countries applying the residence (or worldwide) base of taxation generally grant tax

relief unilaterally through deductions of income earned in the source country or grant
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a tax credit for the tax paid in the source country. The source and residence
principles are generally contained in tax laws and determine the legal tax incidence
(Black, Calitz, and Steenekamp, 2012:200-201).

A tax neutral system should not distort locational decisions of businesses. Capital
exporting countries applying the residence basis are neutral with regard to capital
exports, as the investor is concerned with the tax rate in the country of residence.
Capital importing countries applying the source basis are neutral with regard to
capital imports where it does not discriminate between domestic and foreign
investment, regardless of capital origination (Black, Calitz, and Steenekamp,
2012:202-203).

In terms of the source principle, income is taxed where earned or generated3. The
person that earns income benefits from the provision of public goods and services at
source. This is debatable as a resident who earns foreign-sourced income also
benefits to some extent. Countries with high levels of foreign income (such as
royalties, dividends, and interest) should consider the source base on revenue
grounds (Black, Calitz, and Steenekamp, 2012:200-201). In terms of the revenue
principle, the country where the person is resident should determine the tax liability
and collect it. Legal persons are generally tax resident where the business is
registered or has a fixed place of business. Income that can be allocated to these
activities, whether at home or abroad, should attract tax*. Countries with low levels
of foreign income should consider the revenue base on administrative expediency
grounds (Black, Calitz, and Steenekamp, 2012:200-201).

3 This approximates the “benefit principle” of taxation. For a detailed discussion of the “benefit
principle” see “Equity” discussed under “Properties of a Modern Good Tax System”.

4 This approximates the “ability-to-pay principle” of taxation and enables countries to tax worldwide
income of residents on a progressive scale. For a detailed discussion of the “ability-to-pay” principle

see “Equity” discussed under “Properties of a Modern Good Tax System”.
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4.5.2 Tax incidence of indirect taxation

A VAT system (as representative of an indirect tax) generally relies on place of
supply rules and VAT rates (inter-jurisdictional VAT rules) to determine the tax
incidence of VAT on cross border transactions (Black, Calitz, and Steenekamp,
2012:200-201). These rules also curb double- or non-taxation (Terra, 1998:1). VAT
systems generally zero rate exports and grant taxing rights to the recipient’s tax
jurisdiction. VAT systems generally also tax imports and domestic production®
(McLure, 1987:31).

Most VAT systems require (registered) VAT vendors to charge VAT on supplies and
claim VAT on expenses incurred as input tax deductions (Tait, 1988:371). The
requirement to register for VAT is often defined with reference to residency and the
place of business. VAT systems often also define registration requirements by
foreign persons and foreign branch/main business activities that have a physical or
economic activity in that country, through deeming provisions (Tait, 1988:371).
Worldwide VAT systems generally contain limited or no place of supply rules, which
therefore increases reliance on these definitions. Territorial VAT systems, on the
other hand, apply detailed place of supply rules which reduce reliance on these
definitions (Schenk, 2009:4).

4.6 THEORY OF VALUE-ADDED TAX

VAT is justified in terms of the benefit principle, as economic subjects are taxed
based on the benefit they derive from use or consumption of scarce economic

resources (Schneider, 2000:6).

There has been a marked global shift towards implementing VAT systems. The rise

in the implementation of VAT has, approximately three decades ago already, been

5 This follows the destination principle of taxation. For a detailed discussion of the destination

principle of taxation, see “Worldwide versus Territorial” under “Classification of Value-Added Tax”.
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described as:

...an unparalleled phenomenon. The history of taxation reveals no other tax
that has swept the world...from theory to practice, and has carried along with
it academics who were once dismissive and countries that once rejected
it...Various similes come to mind; VAT may be thought of as the Mata Hari of
the tax world — many are tempted, many succumb, some tremble on the
brink, while others leave only to return, eventually the attraction appears to be
irresistible (Tait, 1988:3).

4.6.1 History of Value-Added Tax

Dr Wilhelm Von Siemens, a German businessman, is one of two people generally
credited with the development of a VAT system in the 1920s (Charlet and Owens,
2010:943). The other is Thomas Adams, an American economist who suggested (in
various writings from 1910 to 1921) the adoption of a credit-invoice method VAT, as
an alternative to a corporate income tax system (James, 2015:1). Maurice Lauré,
also considered by some as the “father of VAT”, took the idea and developed it into
a tax system, which lead to France implementing a predecessor of VAT in 1954.
VAT systems at the manufacturing level were introduced in Cote d'lvoire and
Senegal in the 1960s. Brazil introduced a traditional VAT on all stages of production
in 1965. The European Union introduced VAT in member states in 1967, following
the 1963 Neumark Committee’s proposal (Peacock, 1981: 120). The proliferation of
VAT in Europe was driven by the fact that it is a prerequisite for membership of the
European Union. VAT is also strongly supported by the International Monetary
Fund. VAT systems have now been implemented in more than 160 countries, and
account for about one-fifth of total tax revenue in the OECD and worldwide (OECD,
2014b:14).

4.6.2 Design of a Value-Added Tax system

The design of VAT systems differentiates between the economic base of imposition,

inclusivity versus exclusivity, methods of calculation, treatment of capital goods, the
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number of VAT rates used and whether it is a worldwide or territorial VAT. These

designs are considered below.

Economic Base

VAT is a multistage sales tax levied on the value added at the different stages of
production. Value added approximates the difference between sales and purchases
of intermediate goods and services. The value added typically comprises salaries
and wages, rent, interest, depreciation and profit (Steenekamp in: Black, Calitz, and
Steenekamp, 2012:261).

VAT systems theoretically comprise broadly of three types, namely: (i) consumption
type VAT systems; (ii) income type VAT systems; and (iii) VAT on gross product
(Black, Calitz, and Steenekamp, 2012:262). The universal practice is a

consumption-type VAT system. In a closed economy:

GNP = C+l = W+P+D

Where: GNP = Gross National Product
C = Consumption
I = Gross Investment
W = Wages
P = Profit after depreciation
D = Depreciation

The economic base of the consumption-type VAT is then:

C = W + P + D — | (Black, Calitz, and Steenekamp, 2012:262).

Inclusivity versus Exclusivity
VAT systems can also be tax-inclusive® or tax-exclusive’. Tax-inclusivity refers to a

VAT system which requires prices to be quoted and advertised inclusive of VAT and

6 See also the section on “Methods of Calculation”.

7 See also the section on “Methods of Calculation”.
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tax invoices to be inclusive of VAT. Tax-inclusivity requires calculating VAT by using
the effective tax rate (or “te”) (Tait, 1972:4-5). Tax-exclusivity refers to a VAT which
requires prices to be quoted and advertised exclusive of VAT and tax invoices to be
exclusive of VAT, but VAT can be stipulated separately. Tax exclusivity requires
calculating the VAT by using the nominal tax rate (or “tn”) (Tait, 1972:4-5). Although
there is no theoretical difference between these two methods, they may impact the

“economic efficiency” of a “good tax system” due to the impact of invisibility2.

Calculation

A VAT system can also be designed with reference to the method of calculation of
the tax (Tait, 1972:2). The difference between the output and the input is equal to
the payment of salaries and wages, and profit. The value added can either be
calculated by using (i) the additive method [salaries and wages plus profit]; or (ii) the

subtractive method [output less input] (Tait, 1972:4-5).

In terms of the additive method, the tax rate is applied in one of two ways, namely (i)
directly [tax rate x [(salaries and wages) + profit]; or (ii) indirectly [[tax rate x (salaries
and wages)] + [tax rate x (profit)] (Tait, 1972:4-5).

In terms of the subfractive method, the tax rate is applied in one of two ways,
namely (i) directly [tax rate x (output — input)]; or (ii) indirectly [[tax rate x (output)] —
[tax rate x (input)]] (Tait, 1972:4-5). The subtractive-direct method is known as the
accounts method, and the subtractive-indirect method is known as the credit-invoice
method. The credit-invoice method links the tax liability to the transaction value and
is more desirable legally and technically and is most commonly used as the invoice
is the proof of the transaction and tax liability and creates a clear audit trail, which
ensures that input tax deductions are only made when the output tax has been or
will be paid (Tait, 1972:4-5).

As VAT can be calculated on a tax exclusive or inclusive basis and could be
calculated on either a direct or indirect basis under either the additive or subtractive
methods, this results in eight methods of calculation. Table 4.4 below highlights
these methods of calculation (Tait, 1972:4-5, and Schneider, 1995:27).

8 See the discussion of “economic efficiency” under “Properties of a ‘good tax system”.
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Table 4.4:  Eight methods to calculate VAT

Additive Method Subtractive Method
Tax Exclusive Tax Inclusive Tax Exclusive Tax Inclusive
Direct th x [W + P] te x [W + P] tn x [O - 1] te x [O - 1]
Indirect [tn x W] + [tn x P] [te x W] + [te x P] [tn x O] - [tn x 1] [te x O] - [te x 1]
Where: tn Nominal Tax Rate
te = Effective Tax Rate
W = Salaries and Wages
P = Profit
O = Output
I = Input
Source: Tait (1972:4-5), and Schneider (1995:27).

Capital Goods

A VAT system can also be designed with reference to its treatment of capital goods.
Firstly, certain VAT systems (those used in the European Union) allow VAT incurred
on capital expenditure as an immediate input tax deduction. The immediate input tax
deduction ensures that only consumables are subject to tax. Secondly, certain VAT
systems limit VAT deductions on capital expenditure incurred to the depreciation of
these capital assets. Thirdly, certain VAT systems limit VAT deductions on capital
expenditure incurred to materials and parts, which physically form part of the
manufactured goods (Schneider, 2000:8). Deductions on capital goods are therefore
not granted on an ongoing or depreciation basis (Musgrave and Musgrave,
1984:442-3).

Destination versus Origin

VAT systems can also be designed in terms of the destination or origin bases
(Schenk, 2009:4). A “destination based” VAT system taxes imports and domestic
production and frees exports from VAT. The tax base of a destination based VAT

system is consumption and is most commonly used (McLure, 1987:31). An “origin
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based” VAT system taxes domestic supplies of goods and services by freeing
imports from tax and taxing exports. No country operates a pure origin principle VAT
(Schenk, 2009:4). The tax base of an origin based VAT system is production
(McLure, 1987:31). The origin and destination principles can be distinguished as

follows:

...between taxing at the place from which supplies are made (the origin
principle) and taxing at the place to which supplies are made (the destination
principle) (Krever, 2008:177). (emphasis added)

Worldwide versus Territorial

A VAT system imposes tax on supplies in the tax jurisdiction’s territory (territorial) or
on all supplies by the registered person (worldwide). Countries operating worldwide
or territorial VAT system decide independently how to tax international transactions
(Schenk, 2009:4). A worldwide system initially imposes VAT on the vendor’s
worldwide supplies, but then modifies the VAT base to enable the vendor to report
on less than its worldwide supplies (Schenk, 2009:6). Most worldwide VAT systems
apply the destination principle to international transactions by zero-rating exports
and taxing imported goods. Imported services also follow the destination principle,
irrespective of whether it is a worldwide or territorial VAT system (Schenk, 2009:4-
6). Most VAT systems are territorial and apply a modified destination principle by
taxing imported goods and some services, whilst zero rating exports of goods and
certain services (Schenk, 2009:4-6). Territorial systems seek to limit the geographic
scope to taxable supplies within the tax jurisdiction. As a result, the place of supply

becomes critical and plays a central role in the tax system (Schenk, 2009:4-6).

4.7 DOCTRINE OF INTER-JURISDICTIONAL VAT RULES

4.71 Introduction

Place of supply rules for services were much simpler when services represented a
smaller portion of consumer spending. The place of supply of most services was

where the supplier was located. As these services increased, the location of the
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supplier rule did not always provide a reasonable result. Countries re-examined and

changed the place of supply rules for certain services (Schenk, 2009:4-6).

Growth in the volume of cross-border trade in services and intangibles makes the
application of place of supply principles and the interaction between national VAT
systems increasingly difficult. Monitoring these transactions and collecting taxes,
especially where businesses supply services in jurisdictions where they do not have
a physical presence, also pose difficulties. The OECD (2014c), in response,
developed an international standard in respect of VAT and cross-border trade in
services and intangibles to minimise double taxation and double non-taxation
(OECD, 2014Db:28).

The doctrine of inter-jurisdictional VAT rules does not impact on transactions or
activities which take place in one tax jurisdiction between persons in that jurisdiction
(Terra, 1998:1). It is then irrelevant where supplies take place and only two
questions need answering. Firstly, where does the taxable person live or have a
permanent establishment? And, secondly, which tax authority should collect the
taxes (Terra, 1998:1)?

Transactions spanning more than one tax jurisdiction require a determination of
where the supply takes place to allocate the tax revenue between the tax
jurisdictions (Terra, 1998:1). Place of supply should adhere to tax neutrality and
consider tax avoidance, and double or non-taxation and are essential to avoid
double taxation (Terra, 1998:1).

Supplies of goods or services are generally subject to VAT if made in country. This
requires defining “country” which generally includes the continental shelf and

territorial sea and excludes free ports or zones (Tait, 1988:371).

The place of supply of services is generally determined through the application of a
wide range of markers or proxies (OECD, 2014b:26). Proxies are used to determine
the place of consumption which is often “like trying to get your hands around a piece
of jelly” (Millar, 2004:286). These proxies include the place of performance, place of

establishment or actual location of the supplier, residence or actual location of the
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consumer, and the location of tangible property if the services are connected with
tangible property. VAT systems often apply multiple proxies to determine the place
of supply. Place of supply rules generally also distinguish between business-to-

business and business-to-consumer supplies of services (OECD, 2014b:26).

4.7.2 Inter-Jurisdictional Conflicts

The different approaches to allocate tax inter-jurisdictionally exacerbate the potential
for inter-jurisdictional conflict, which can result in double (or triple) taxation,
inappropriate taxation, non-taxation, supply chain inefficiencies, barriers to market
entry, distortions of competition, high compliance costs, non-compliance and
general uncertainty (Millar, 2004:288-290).

VAT levied on a business-to-business supply can result in tax cascading, and cause
one jurisdiction's tax to become a cost to supplies made in another (Millar,
2004:290). Different credit or deduction mechanisms and refund schemes for non-
residents add further complexities. The main sources of inter-jurisdictional conflict
include differing inter-jurisdictional treatment of the nature of supplies, bundled
supplies, different proxies for the same supply types, interaction between time and
place of supply rules, nature of effective use or enjoyment, when to measure
effective use or enjoyment, and different interpretations of the same proxy (Millar,
2004:288).

4.7.3 Tax Incidence

VAT systems generally apply the destination principle and seek to tax final domestic
consumption. VAT should vest with the final consumer. But, as consumption in the
economic sense is difficult to determine, VAT place of supply rules are used to
ensure that the tax incidence falls as closely as possible on the final consumer. VAT
place of supply rules, as a result, also seek to address double and non-taxation
(Terra, 1998:2).
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Destination Principle

The last few years have seen a global shift towards the use of the destination
principle (Millar, 2004:285-6). Most VAT systems apply the destination principle to
international trade, which mandates that the tax jurisdiction where consumption
occurs should levy tax (OECD, 2014c:3). The destination principle is justified in
terms of the benefit principle (Terra, 1998:5). The jurisdiction where consumption
takes place and supplies connected to that jurisdiction should be identified. VAT
place of supply rules give effect to the destination principle in respect of business-to-
consumer supplies, which should tax final consumption, and business-to-business

supplies, which may not always tax final consumption (OECD, 2014c:3).

Cross-border supplies of goods apply the destination principle through border
controls (OECD, 2014c:3). As internationally traded services and intangibles cannot
be subject to border controls, the destination principle is more difficult to apply. The
OECD developed guidelines relating to the destination principle and internationally
traded supplies of services and intangibles, whilst adhering to core tax principles
(OECD, 2014c:3-4).

The destination principle often applies differently to business-to-business supplies,
as opposed to business-to-consumer supplies (OECD, 2014c:4). Place of supply
rules should identify the actual place of business use for business-to-business
supplies and the actual place of consumption for business-to-consumer supplies
(OECD, 2014c:4). Place of supply rules for business-to-business supplies should
also focus on the flow-through of the tax burden to the consumer, while maintaining

neutrality and predicting where consumption is likely to take place (OECD, 2014c:4).

Consumption tax principles

The Committee on Fiscal Affairs of the OECD presented a report at the OECD
Ministerial Conference on “A Borderless World: Realising the Potential of Electronic
Commerce”, held in Ottawa in October 1998 (OECD, 1998:1). The Committee on
Fiscal Affairs endorsed the Ottawa Tax Framework (or principles) and committed to
develop inter-jurisdictional VAT rules on broad based consumption taxes (OECD,
2014a:4). Although the OECD initially articulated these general tax principles in the

context of electronic commerce, they are now applied to the treatment of domestic
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and international trade in VAT systems (OECD, 2014a:8-9). The OECD agreed core
consumption tax elements on the back of the Ottawa Tax Framework, namely that
cross-border trade should be taxed in the jurisdiction of consumption; digitised
products should be treated as services; if persons in a country acquire services and
intangible property from foreign suppliers, the use of reverse charge, self-
assessment or equivalent mechanisms should be investigated if they would give
immediate protection of revenue bases and the competitiveness of domestic
suppliers; and countries should develop appropriate systems® to collect tax on the
importation of physical goods, which do not unduly impede revenue collection and
the efficient delivery to consumers (OECD, 2001:18-19).

Determination of the place of supply should generally adhere to the destination

principle (place of consumption) and comply with the tax principles of:

* neutrality;

» efficiency of compliance and administration;
» certainty and simplicity;

= effectiveness and fairness; and

» flexibility (OECD, 2014c:10).

These consumption tax principles are considered below.

Neutrality

Tax neutrality in domestic trade is achieved through the multi-stage payment system
in which a business pays VAT to suppliers and receives VAT from customers. Input
tax incurred is offset against output tax, resulting in a liability to pay or to be
refunded the net amount. As a result, VAT normally “flows through the business” to
the final consumer and is not borne by business (OECD, 2014a:10). Tax neutrality
requires that tax collected in a particular supply chain should be proportional to the
amount paid by the consumer, irrespective of the nature of the supply, the structure
of the distribution chain, the number of transactions or economic operators involved
and the technical means used (OECD, 2014a:10).

9 In co-operation with the World Customs Organization (WCO) and in consultation with carriers and

interested parties.

71



Although VAT should not drive business it is often a consideration (OECD,
2014a:11). VAT rules that apply to international supplies should not produce a tax
advantage when compared to domestic transactions. This includes the level of
taxation, cost of collection and administration, and burdens on business and tax
administrations (OECD, 2014a:12).

Table 4.5 below summarises the VAT neutrality guidelines discussed above.

Table 4.5: VAT guidelines on neutrality

Description
2.1 Taxable business should notbear VAT exceptifprovided forin law
Foreign and local business should not bear the burden of the tax, except if provided in law.
2.2 Businesses in “similar situations"” doing “similar transactions” should have “similar tax levels"

"Similar tax levels” mean that the final tax burden needs to be considered, taking into account refunds
and credits. If a business incurs irrecoverable tax in more than one jurisdiction on the same input, it
does not bear a "similar level of taxation” compared to local business. Businesses acquiring services to
support their taxable activities are not in a "similar situation” to businesses acquiring services to support
exempt activities or that acquire services for personal use. Determining "similar transactions” for
businesses in "similar situations” purchasing services or intangibles should focus on the nature of the
supplies.

2.3 Business decisions should notbe influenced primarily by VAT considerations

VAT considerations include the tax amount paid to authorities, associated compliance burdens, and
cash-flow impact of VAT. VAT should not drive decisions to operate in ajurisdiction, sell to customers
in ajurisdiction, make purchases in ajurisdiction, and outsource activities such as production,
manufacturing or other support services in ajurisdiction. It should also not influence structures of
supply chain or use of intermediaries.

2.4 Foreign businesses should be neutral with regard to tax levels, compared to local businesses

Foreign business should not incur unjustifiable discriminatory irrecoverable VAT compared to domestic
business; VAT rules should not discriminate against foreign business; foreign business should not have
a lower tax burden; and VAT should not distort competition between foreign and local business.

2.5 Foreign businesses should notincurirrecoverable VAT and jurisdictions may use a numberof
approaches to achieve this

These approaches can include freeing supplies of VAT, specific foreign businesses refunding regimes;
refunding foreign businesses through VAT registrations; shifting the responsibility to locally registered
suppliers / customers, and granting purchase exemption certificates.

2.6 Foreign businesses subject to specific administrative requirements should notbear a
disproportionate orinappropriate compliance burden

Local business generally have fixed places from where they operate, local employees and contact
persons, a local bank, links to local tax authorities and various identifications / registrations. Foreign
business are less likely to have the same. Foreign business specific compliance requirements due to
risk protection and administrative needs, should be proportionate and appropriate.

Source: OECD, 2014a:10-21

In addition to the VAT Guidelines on Neutrality, the OECD also formulated guiding

principles of good tax administration for revenue authorities, which is encouraged.
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These are summarised in Table 4.6 below.

Table 4.6: OECD VAT guidelines on good tax administration

Guideline
1 Law application

Fair, reliable and transparent application of tax laws.
2 Taxpayerrights

Communicate taxpayer rights, obligations, and complaint procedures and redress mechanisms and
provide accessible and dependable information service on taxpayer rights and obligations.

3 Service delivery
Deliver quality information and accurate and timely treatment of taxpayer inquiries, requests and appeals.
4 Compliance costs
Keep compliance costs to the minimum level required to achieve tax compliance.
5 Taxpayerinput to policies
Allow taxpayers to comment on administrative policies and procedures changes, where appropriate.
6 Taxpayerinformation
Use taxpayer information to the extent permitted by law.
7 Working relationship

Develop and maintain good working relationships with clients and the wider community.

Source: OECD, 2014a:14

Efficiency
Taxpayers’ compliance costs and tax authorities’ administrative costs should be kept
to a minimum (OECD, 1998:4).

Certainty and simplicity

Tax rules should be clear and simple to enable taxpayers to anticipate the tax
consequences of a transaction in advance, including knowing when, where and how
the tax should be accounted for (OECD, 1998:4).

Effectiveness and Fairness

The tax system should produce the correct amount of tax at the correct time. Tax
evasion and avoidance should be kept to a minimum, whilst maintaining anti-
evasion and -avoidance measures proportionate to the associated risks (OECD,
1998:4). Fairness in a VAT system is achieved through the destination principle,
which frees exports from VAT and taxes imports on the same basis and at the same
rate as local supplies. The tax burden on imports should be equal to that of similar

local supplies. The amount of export tax refunds should equate to the tax levied
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(OECD, 2014a:12).

Flexibility

The tax system should be flexible and dynamic to ensure that it keeps pace with

technological and commercial developments (OECD, 1998:5).

Table 4.7 below summarises the consumption tax principles.

Table 4.7:

Guideline

Neutrality

Efficiency
Certainty and

simplicity

Effectiveness
and Fairness

Flexibility

Source:

Consumption tax principles

Description
Taxable businesses should only bear VAT if provided for by law.

Businesses in "similar situations” doing "similar transactions” should be subject to "similar tax
levels”. Business decisions should not be driven by VAT considerations.

Foreign businesses should not have favourable or unfavourable tax levels, compared to
domestic businesses. Foreign businesses should not incur irrecoverable VAT, and
jurisdictions may choose from a number of approaches to achieve this. Foreign businesses
subject to specific administrative requirements should bear a proportionate or appropriate
compliance burden.

Good tax administration with regard to law application; taxpayer rights; service delivery;
compliance costs; taxpayer input to policies; taxpayer information; and working relationship.

Taxpayers’ compliance costs and tax authorities’ administrative costs should be minimised.

Tax rules should be clear and simple to enable taxpayers to anticipate the tax consequences
of a transaction in advance, including knowing when, where and how the tax should be
accounted for.

The correct amount of tax should be produced atthe correcttime. Tax evasion and avoidance
should be minimised, and anti-evasion or avoidance measures should be proportionate to the
risk.

The tax system should be flexible and dynamic and keep pace with technological and
commercial developments.

OECD, 1998:4-5 and OECD, 2014a:10-13

4.7.4 Place of supply proxies

VAT systems principally seek to tax final consumption, although each supply,

supplier, and recipient of a supply is subject to the rules of law of the relevant

jurisdiction. As a result, the term "consumption” for VAT purposes generally refers to

the use of services or intangibles and not economic "consumption”, as economic

consumption is difficult to legislate for (OECD, 2010:6-7). Establishing the exact

place of consumption is often difficult, particularly for services and intangibles. To

overcome this, VAT systems use proxies to deem place of consumption and allocate
tax (OECD, 2010:7).
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Traditionally consumers typically acquired services from local suppliers that could be
expected to be consumed where performed (OECD, 2014c:5). Many VAT
jurisdictions’ place of supply rules were drafted primarily with reference to the
supplier’s location. These place of supply rules were often supplemented by place of
performance rules if the supplier’s location was a less reliable indicator of where the

services were likely to be consumed (OECD, 2014c¢:5-6).

With the advent of digital services, interqjurisdictional supplies increased
exponentially, which rendered the use of the supplier's location or place of
performance to approximate consumption insufficient to predict the place of
consumption (OECD, 2014c:6). Applying the destination principle to ensure that the
tax on services and intangibles is levied where consumption takes place is generally
easier for business-to-consumer, as opposed to business-to-business supplies
(OECD, 2014c:5).

Internationally traded goods

VAT systems operate on the underlying assumption that goods are consumed
where they are located (Millar, 2004:291). As a result, a proxy to determine the
place of consumption of supplies of immovable and movable goods based on the
location of those goods at time of supply, is reasonable. Movable goods that are
exported will generally be subject to VAT on importation (OECD, 2014c:15). The
taxing rights are granted to the jurisdiction of consumption when the goods cross the
border. VAT systems generally give VAT relief in the jurisdiction where movable
goods are temporarily located, if they are subsequently exported (OECD, 2014c:15).
Determining the place of supply of goods generally does not present practical or

interpretational problems and this thesis will not consider it extensively.

Internationally traded services and intangibles

VAT neutrality in international trade is generally achieved through the destination
principle. Applying the destination principle to supplies of internationally traded
services and intangibles is more difficult than to goods since the former are not
subject to border controls as are goods. The Guidelines developed by the OECD
determine the jurisdiction of taxation for internationally traded services and

intangibles that adhere to the destination principle. The destination principle often
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requires that different approaches be applied to international business-to-business
as opposed to business-to-consumer supplies (OECD, 2014a:23). As supplies
should be taxed according to the destination principle they should follow the tax
rules of the jurisdiction where consumption takes places (OECD, 2014c:3)'°. Proxies

should adhere to the consumption tax principles formulated by the OECD.

- Business-to-business supplies — main rule

The main rule for business-to-business supplies determines that supplies
should be taxed at the customer's location (OECD, 2014c:5)"". Customer
identity is normally determined with reference to business agreements or
contracts (OECD, 2014c:5)'2. Elements of the business agreement can
include general correspondence, service level agreements, purchase orders,
invoices, payment instruments and receipts (OECD, 2010:9). Elements of a
business agreement can also include audio recordings of telephone
conversations leading to conclusions of agreements, emails, on-line ordering
records, payment and similar material and formats. Other agreements may
provide the context of the supplies made under a particular business
agreement. The business agreement in force at the time of supply governs
the implementation of the main rule (OECD, 2010:9-10). In a business-to-
business environment, suppliers will normally develop relationships with
customers, especially if the supplies are on-going or their values warrant
business agreements (OECD, 2010:11).

The customer should ideally be liable to account for tax due, which can be
achieved through the reverse charge mechanism, if consistent with the
design of the national consumption tax system. In terms of the reverse
charge mechanism, better known in the South African VAT system as
imported services, the supplier would then not be required to be identified for
VAT or account for tax in the customer’s jurisdiction as this would be done by

the recipient in terms of the reverse charge mechanism (OECD, 2014a:31).

0 OECD Guideline 3.1.
" OECD Guideline 3.2.
2 OECD Guideline 3.3.
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Where supplies are made to customers with establishments in more than one
jurisdiction, the supplies should be taxed where the establishments using the
supplies are located (OECD, 2014c:5)'3. Jurisdictions adopt a number of
approaches to identify which establishment uses a service or intangible,
including the direct use approach':; direct delivery approach'; or recharge
method'® (OECD, 2014a:27).

Business-to-business supplies — special rules

Using the customer location as a proxy in a business-to-business context
may be inappropriate where services or intangibles are typically supplied to
businesses and final consumers, services require the physical presence of
the supplier and the customer, and services are used at a readily identifiable
location (OECD, 2014c:12).

The general customer location rule may impose a significant compliance
burden where services or intangibles are supplied to volumes of customers
for relatively small amounts in a short period of time (for example restaurant
services) (OECD, 2014c:12). Where customer location'” is inappropriate (as
measured against the consumption tax principles), a special rule can be
applied if it leads to a significantly better result if considered against the same
criteria (OECD, 2014c:10)'8,

The same could apply to the granting of access (to concerts, sport games,
trade fairs or exhibitions) designed for businesses. Where a ticket is
purchased at the entrance of the building it could be difficult to identify and
establish the customer’s status and location. Efficiency, certainty and

simplicity, and fairness may be difficult to achieve. A special rule based on

3 OECD Guideline 3.4.

4 The establishment that uses the service or intangible.

5 The establishment to which the service or intangible is delivered.

6 The establishment that uses the service or intangible, determined on the basis of internal recharge

arrangements, made in accordance with corporate tax, accounting or other regulatory requirements.
7 OECD Guideline 3.2.
8 OECD Guideline 3.7.
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where the event takes place could meet the consumption tax principles and
lead to a significantly better result (OECD, 2014a:44)

- Business-to-consumer physically performed supplies — main rule
The main rule for business-to-consumer physically performed supplies
provides that the jurisdiction where the supply is physically performed should
tax the supplies where they are physically performed at a readily identifiable
location, are ordinarily consumed at the same time and place of performance
and ordinarily require the physical presence of the person performing and the

person consuming the supply at the same time and place of supply'®.

The location of the person performing the supply can be used as an
alternative, except for services comprising of consulting, accounting, legal,
financial, insurance, telecommunication, and broadcasting services; long-
term rental of movable property; online supplies of software, software
maintenance, digital content, digital data storage and online gaming (OECD,
2014c:7-8).

Where the place of physical performance or the supplier's location is
inappropriate to approximate the place of consumption of services and
intangibles, the usual residence of the customer may be appropriate (OECD,
2014c:7). The usual residence of the customer is generally where the
customer regularly lives or has a home, but excludes tourists or participants

in training or conferences (OECD, 2014c:8).

The customer’s usual residence will probably depend on the business model,
the type and value of the supplies and the suppliers’ delivery model (OECD,
2014c:8). E-commerce, for example, often involves high volume, low-value
supplies with minimal interaction between suppliers and customers, which
may make it difficult for suppliers to rely on single sources of information,
such as contracts, to determine the customer’'s usual residence. Suppliers

should have clear and realistic guidance on the information required to

' OECD Guideline 3.7.
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determine customers’ usual residence. Suppliers should be allowed to rely,
as far as possible, on customer information collected in the course of

business that provides reasonably reliable evidence (OECD, 2014c:8).

Business-to-consumer non-physically performed supplies — main rule

The main rule for business-to-consumer supplies not physically performed
provides that the jurisdiction where the customer has its usual residence can
tax the supplies (OECD, 2014c:7)%.

Business-to-consumer supplies — special rules

The general rules?! for business-to-consumer supplies may be inappropriate
if they lead to an allocation of inefficient and administratively burdensome
taxing rights, or are not sufficiently accurate to predict the place of
consumption (OECD, 2014c:12-13). These may occur in the following

instances:

» The place of physical performance?? for on-the-spot supplies of services
and intangibles may be inappropriate?* where physical performance
occurs and tax obligations arise in multiple jurisdictions, for example
international transport of persons.

» The usual residence of the customer?® for supplies of services and
intangibles?® may, in certain instances, be inaccurate to predict
consumption. These could include services and intangibles performed at a

readily identifiable location that require the physical presence of the

20 OECD Guideline 3.8.
21 OECD Guidelines 3.7 and 3.8.
22 OECD Guideline 3.7.

23 On-the-spot supplies are typically consumed immediately and at an identifiable place of

performance, and include services physically performed on, or supplied to a person, such as

hairdressing, beauty therapy, physiotherapy; accommodation; restaurant and catering services;

theatre performances, trade fairs, museums, exhibitions, and parks; and attendance at sport events
(OECD, 2014c:7).

24 Measured against the criteria of OECD Guideline 3.7.

25 OECD Guideline 3.8.

26 Other than those falling under OECD Guideline 3.7.
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consumer but not of the person performing it. Examples include internet
access at an internet café or access to television for a fee in a hotel room.
Such suppliers can arguably establish the location of the customer at time
of consumption. The actual customer location at the time of supply can be

used as a place of consumption proxy (OECD, 2014c:13).

A special rule, instead of the place of performance?’ or usual place of
residence of the customer?, should be used to allocate taxing rights in a
business-to-consumer context where the customer location is inappropriate
and a proxy other than customer location would give a significantly better
result, if measured against the same criteria (OECD, 2014c:10)%°. Special
rules® should be used sparingly as they may lead to interpretational and
application differences between tax jurisdictions and increase double and
unintended non-taxation (OECD, 2015:56). Special rules should be measured
against the consumption tax principles and should be considered as
interconnected (OECD, 2015:56).

VAT jurisdictions generally rely on the location of tangible property to
determine the place of supply of services and intangibles connected with
tangible property or with the supply of such property (OECD, 2015:58-59). A
special rule allocating the taxing rights to the jurisdiction where immovable
goods are located may be appropriate if internationally traded services and
intangibles are directly connected with the immovable goods3!' (OECD,
2015:59-60). Such services include transfer, sale, lease or right to use,
occupy, enjoy or exploit immovable goods; supplies of services physically
provided to immovable goods such as construction, alteration and

maintenance®Z or supplies of services and intangibles not falling into those

27 OECD Guideline 3.7.
28 OECD Guideline 3.8.
2 OECD Guideline 3.7.
30 That differ from the main rules in OECD Guidelines 3.2, 3.7, and 3.8.
31 OECD Guideline 3.8.

32 These services aim to change or maintain the physical status of the immovable property.
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categories but with a direct link with immovable goods33 (OECD, 2015:59-60).
A special rule contemplates a close link between the supply and the
immovable goods and a restrictive application (OECD, 2015:60). The
immovable goods must be clearly identifiable, particularly with regard to
composite supplies. Where the connection with immovable goods is only a
part of the supply it will not result in the supply falling into one of the three
categories (OECD, 2015:60). In addition to the use of immovable goods and
services physically performed to or on the immovable goods, other services
and intangibles may have a close link to the immovable goods (OECD,
2015:60). Taxation where the immovable goods are located could lead to a
significantly better result than the general rule. A special rule, in addition to
the close link, should also be more manageable and enforceable (OECD,
2015:60).

Services and intangibles connected with movable goods include services that
are physically carried out on specific movable property such as repairs,
alterations or maintenance of the property, and the rental of specific movable
goods if it is considered to be a service (OECD, 2015:61). A place of supply
rule based on the location of the movable goods to which the supply is
connected may be more appropriate. VAT systems generally give temporary
VAT relief in the jurisdiction where the supply is performed and the movable
goods are located, if the goods are subsequently exported (OECD,
2014c:15). Applying the customer location rule will generally give an
appropriate result for business-to-business supplies of services and

intangibles connected with movable goods (OECD, 2015:61).

Table 4.8 below contains the place of internationally traded services and intangibles.

33 Certain intellectual services, such as architectural services that relate to clearly identifiable, specific

immovable property, could have a sufficiently close connection with immovable property.
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Table 4.8:

Guideline

3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8

Source:

Place of internationally traded services and intangibles

Description
Destination principle
Supplies should be taxed interms of the rules of the jurisdiction of consumption.
Main rule for business-to business
Supplies should be taxed atthe customer location in applying the destination principle.
Customer identity

Customer identity, in determining customer location, is normally determined with reference to the
business agreement.

Customer established in more than one jurisdiction

Supplies made to customers with establishments in more than one jurisdiction should be taxed
where the establishments using the supplies are located, in determining customer location.

Main rule for business-to-consumersupplies
-Place ofphysical performance-

The jurisdiction where the supply is physically performed, in applying the destination principle,
should tax supplies (i) physically performed at a readily identifiable location, (ii) ordinarily
consumed atthe same time and place where physically performed, and (iii) which ordinarily
require the physical presence ofthe person performing the supply and the person consuming the
supplies atthe same time and place where the supply is physically performed.

Main rule for business-to-consumersupplies
-Customer’s usual residence-

The jurisdiction where the customer has its usual residence, in applying the destination principle,
should tax supplies not physically performed.

Special rules

Customer location should not be used to allocate taxing rights of business-to-business supplies
where it is (i) inappropriate if measured against the consumption tax principles, and (ii) another
proxy would have a significantly better result if measured againstthe same criteria.

Where the taxing rights for business-to-consumer supplies can be allocated with reference to a
proxy other than the place of performance and usual residence of the customer, when both the
conditions above are met.

Supplies directly connected with immovable property

Supplies directly connected with immovable property, should be taxed in the jurisdiction where
the immovable property is located.

OECD, 2014c:3-10

The place of supply of services or intangibles should not be affected by (i) onward

supplies; (i) provision of the services or intangibles to a third party business other

than the customer; or (iii) the direction of the payment flows and the identity and
location of the payer (OECD, 2014a:34).

The supplier’s jurisdiction should be allowed to make supplies VAT-free to foreign

customers identified in the business agreement and the customer’s jurisdiction

should ensure that the customer accounts for tax on the foreign supply, using the

reverse charge mechanism, even if the services or intangibles are directly provided
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by a local third party business (OECD, 2014a:34-35).

4.7.5 Collecting VAT from non-resident suppliers

VAT compliance is generally more burdensome on non-resident suppliers than on
resident suppliers (OECD, 2014c:8). The reverse charge mechanism should apply
to cross-border business-to-business supplies of services and intangibles that are
taxable in the jurisdiction where the customer is located, where it is consistent with
the overall VAT design. This minimises the administrative burden and complexity for
non-resident suppliers and shifts the tax liability from the supplier to the customer,
and relieves the non-resident supplier of foreign VAT obligations (OECD, 2014c:8).
Compliance with reverse charging is generally low in business-to-consumer supplies
and therefore not appropriate (OECD, 2014c:9).

Reverse-charging®* has a number of advantages, namely (i) the tax authority in the
jurisdiction of consumption can verify and ensure compliance since it has jurisdiction
over the customer; (ii) if the compliance burden is shifted from the supplier to the
customer it is minimised as the customer has full access to the details of the supply;
(iii) administration costs for the tax authority are lower as the supplier is not required
to meet local tax obligations; and (iv) reverse charging reduces the revenue risks

associated with tax collection from non-resident suppliers (OECD, 2014a:34).

The most effective and efficient approach to collect VAT on supplies made by non-
residents is to require the non-resident supplier to register for VAT in the foreign tax
jurisdiction. A simplified registration and compliance regime can aid compliance by
non-resident suppliers (OECD, 2014c:9). Greater international cooperation between
revenue authorities and reciprocal and regular exchanges of information can
enhance compliance of non-resident suppliers with their VAT obligations (OECD,
2015:76-77).

34 The reverse charge mechanism is known as “imported services” in South Africa. South African
“imported services” provisions only apply to business-to-consumer and non-taxable business-to-

business supplies and differs from many other VAT systems.
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4.8 SUMMARY

This chapter builds the theoretical framework of the study.

Taxation is generally considered to be an imposition on subjects to generate
revenue for government, as opposed to regulate economic behaviour. Tax systems
generally comprise of direct taxation (which imposes tax on persons) and indirect
taxation (which imposes tax on transactions). Tax systems are evaluated against
and should adhere to well-established properties of a good tax system. These
properties include, first and foremost, fiscal adequacy or revenue generating
capacity to fund government expenditure; equity (or fairness) which justifies tax
imposition through the “ability-to-pay” or “benefit” principles; economic efficiency
which mandates that taxation should not unduly create economic distortions;
administrative efficiency which requires that the compliance cost of the taxpayer and
the administration cost of government should be kept to a minimum and should not
be disproportionate to the revenue collected. This requires that taxes should be, as
far as possible, certain and simple to understand and comply with and flexible, to
ensure that the tax system can adapt to changes required due to demand or

changes in the political or economic environment.

Determining the incidence of tax is critical to ensure that the properties of a good tax
system are complied with. Tax incidence differentiates between legal and economic
incidence where legal incidence refers to the person on whom the tax is legally
imposed. Economic incidence is of more importance to taxpayers and economists
as it refers to the person who ultimately and economically bears the tax burden.
These two incidences differ as taxes can be shifted from the person on whom the
tax is legally imposed to another. The tax incidence of direct taxes on natural
persons is less likely to be shifted, whereas the tax incidence of indirect taxes, such
as VAT, is generally shifted away from the business that collects the tax to the

consumer.

Moving to VAT, as the foremost indirect tax globally, it should be noted that forms of
VAT were developed in Germany in the 1920s and implemented in France in the

1950s. VAT is now the most popular indirect tax system used globally and accounts
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for approximately 1/5™ of the tax revenue generated in the OECD and worldwide.
The design of VAT systems differentiates between many factors, most notably
including its economic base, whether it levies VAT inclusively or exclusively; how the
VAT is calculated (which is a choice between at least eight methods); the treatment
of capital goods; whether it is in terms of the destination or origin base; and finally
whether it is a worldwide or territorial VAT system. Generally VAT systems apply
VAT to final domestic consumption, levy VAT on the credit-invoice method; and
apply the destination principle (which mandates taxation of final domestic
consumption). Many VAT systems allow a choice between VAT inclusivity and
exclusivity. Treatment of capital goods varies. Territorial VAT systems seek to tax
supplies in their territory and start off with a narrower base than worldwide VAT
systems. Worldwide VAT systems subject vendors’ worldwide supplies to VAT and
then narrow the base through exclusions and exceptions, some of which include
zero rating provisions and provisions relating to foreign branches or main

businesses.

Due to increased inter-jurisdictional supplies of goods and services, the necessity to
determine the tax incidence or where a supply should be taxed and to which
jurisdiction the tax revenue should accrue have become critical. Traditionally it was
assumed that a supply takes place where the supplier is located, as cross-border
supplies were limited. This is no longer the case. The concepts of proxies for the
place of supply and consumption to determine or deem the place of consumption
were developed to address these shortcomings. A lack of internationally harmonised
and well-articulated place of supply rules can result in inter-jurisdictional conflicts,
and double- or non-taxation. It is generally accepted that VAT systems should
adhere to the destination principle, which mandates that they should seek to tax final
domestic consumption. To this end, the OECD developed consumption tax
principles (on the back of the Ottawa Taxation Framework), against which these

proxies can be measured. The consumption tax principles include:

neutrality;
efficiency;

certainty and simplicity;

> 0N =

effectiveness and fairness; and
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5. flexibility.

Place of supply proxies to determine consumption differentiate between
internationally traded goods and services. Internationally traded goods do not pose
significant problems as supplies of both movable and immovable goods are deemed
to be supplied and consumed at the place of location of the goods at the time when
the supply is made. Internationally traded services and intangibles, on the other

hand, often present problems in determining where consumption takes place.

Place of supply rules for internationally traded services and intangibles differentiate
between business-to-business supplies and business-to-consumer supplies. The
main premise for both is that they should follow the destination principle, which
seeks to tax consumption. The OECD has developed main rules, in
acknowledgement of certain inadequacies (resulting from the nature of supplies),
and recommended when special rules should be used and, in certain instances,
recommend the nature of these special rules. These rules all presuppose adherence

to the consumption tax principles.

The main place of supply rule for business-to-business supplies provides that the
supply should be taxed where the customer is located. Customer identity is
determined with reference to business agreements entered into between the
supplier and recipient. Where the customer has an establishment in more than one
jurisdiction, the jurisdiction where the supply is used should prevail and tax the
supply. Where the main place of supply rule for business-to-business supplies does
not provide an appropriate approximation of place of consumption, does not adhere
to the consumption tax principles, and where a special rule would give a significantly
better result than the main rule and adheres to the consumption tax principles, a
special rule should be used. The main rule may be inappropriate where services or
intangibles are typically supplied to businesses and final consumers, services
require the physical presence of the supplier and the customer and services are
used at an identifiable location. The main rule may, in certain instances, impose a
significant compliance burden where services or intangibles are supplied to volumes
of customers for relatively small amounts in a short period of time, for example

restaurant services. The main rule may also be inappropriate for the granting of
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access (to concerts, sport games, trade fairs or exhibitions) designed for
businesses. A special rule based on where the event takes place could meet the

consumption tax principles and lead to a significantly better result.

The place of supply for business-to-consumer supplies has two main rules,
differentiating between supplies physically performed and non-physically performed
supplies. The main place of supply rule for business-to-consumer physically
performed supplies provides that the jurisdiction where the supply is physically
performed should tax the supplies if performed at a readily identifiable location; are
ordinarily consumed at the same time and place of performance; and ordinarily
require the physical presence of the person performing and the person consuming
the supply at the same time and the same place of supply. The main place of supply
rule for business-to-consumer non-physically performed supplies provides that the
jurisdiction where the customer has its usual place of residence should tax the
supplies. Where customer location for business-to-consumer supplies does not
provide an appropriate approximation for place of consumption, does not adhere to
the consumption tax principles, and where a special rule other than place of
performance and usual residence of the customer would give a significant better
result than the main rules and adheres to the consumption tax principles, a special

rule should be used.

VAT can be collected from non-residents in a number of manners. The reverse
charge mechanism should ideally be used for cross-border business-to-business
supplies of services and intangibles that are taxable in the jurisdiction where the
customer is located, where it is consistent with the overall VAT design. As
compliance with reverse charging is generally low for business-to-consumer
supplies it is inappropriate. The most effective approach is to require the non-
resident supplier to register for VAT in the foreign tax jurisdiction through a simplified
registration and compliance regime. Greater international cooperation between
revenue authorities and reciprocal and regular exchanges of information should be
explored to enhance compliance of non-resident suppliers with their VAT
obligations. Table 4.9 below illustrates the decision tree to follow in determining the

place of supply rules that apply to goods and services and intangibles.
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Table 4.9:  Place of supply decision framework

Supplies of

Services ndd Intnggiblss

Location of goods

Attime of supply Business-to-consumer

Business-to-business Physically Performed Non-physically Performed
Main Rule
. Place of Performance Customer Usual Place of

Customer Location

IF: Residence

(i) supplied at readily identifiable location;

(i)  consumption and performance take place at
same time and place; and

(iii)  ordinarily requires the performer and

consumerto be atthe same time and place

Test Main Rule for Compliance with

Destination Principle or Consumption Consumption Tax Principles
Main Rule Complies Main Rule does NOT comply
Main Rule IF Special Rule does not lead to Special Rule IF Special Rule leads to
significant better Result significant better Result

Source: Own design - from OECD place of supply rules
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Table 4.10 below illustrates the decision tree to follow in determining when special
place of supply rules should be applied to services and intangibles and how VAT
should be collected.

Table 4.10: Special rules for services and intangibles and VAT collection

Source: Own design - from OECD place of supply rules

This chapter has provided a detailed discussion of the theoretical basis for levying

VAT on the supply of goods and services, both nationally and internationally. The
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supply of goods within a jurisdiction poses few place-of-supply problems. The focus
of this thesis is primarily on the broader concept of inter-jurisdictional rules in a VAT
system and place-of-supply of services as a sub-set thereof. To this end, the

following chapter deals with inter-jurisdictional VAT rules in South Africa.
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CHAPTER 5: INTER-JURISDICTIONAL VAT RULES IN SOUTH
AFRICA

5.1INTRODUCTION

As stated in chapter 2 of this study, the objective of the research is to consider the
current inter-jurisdictional rules in the VAT system of South Africa, with a view to
determine shortcomings and propose legislative changes or additions to address
these shortcomings. The study specifically sets out to make recommendations

addressing the following:

» non-resident VAT registration;

inter-jurisdictional VAT rate;

imported services; and

place of supply rules.

As a result, the objective of this chapter is to describe the current inter-jurisdictional
VAT rules in the South African VAT system and determine the shortcomings in order
to ultimately make detailed recommendations in Chapter 7. The various concepts
and definitions, especially where they relate to cross-border transactions and a VAT
enterprise, are dealt with in detail. The chapter specifically considers the current
rules applicable to non-residents and their obligations to register for VAT purposes,
or not to register. The chapter proceeds to consider the current inter-jurisdictional
VAT rules applicable to supplies of goods and services and also considers current
shortcomings in the VAT system. The introduction of specific place of supply rules in
the South African VAT system is considered further, particularly a framework for
defining place of supply rules, non-resident VAT registration, and rules governing
VAT rates applicable to supplies of goods and services. The chapter relies to some
extent on responses received from a panel of VAT experts (in South Africa, and to a
limited extent outside of South Africa) on a questionnaire devised for purposes of

this study, as described in detail in Chapter 3 (the Research Design chapter).

The South African VAT system is a tax on final domestic consumption, which taxes
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imported goods and certain imported services and zero rates most exports of goods
and services (Schneider, 2012). The VAT Act imposes tax on a vendor's worldwide
supplies and then narrows the scope of the tax without relying on specific place of
supply rules used in "territorial” VAT systems (Schenk, 2012). The VAT system can,
as a result, be described as a worldwide tax system. The VAT system uses two
base-reduction measures to align its worldwide scope more closely to a territorial
VAT system, namely the definition of "enterprise” and the zero rating provisions3.
The VAT system requires a registered vendor3to report supplies connected with its
enterprise, wherever they occur37 (Schenk, 2009:6-9). The VAT system levies VAT
on four broad categories of taxable supplies or events, namely:

m supplies of goods or services made by a vendor in the course or furtherance of
an enterprise33,

m importation of goods39,

®m use or consumption of certain imported services40, and

m certain deemed supplies4l

As place of supply rules flow naturally from a territorial VAT system, adoption of
place of supply rules in South Africa could be done by converting the VAT into a
territorial VAT (Schenk, 2012). The entire VAT system should be considered to
determine whether legislative changes should be effected to convert VAT into a

3P The exclusion from the VAT net of supplies between a branch and main business outside the
country is an example of a mechanism to eliminate some supplies from the scope of the worldwide
tax net (de Wet, 2012 and Schenk, 2012).

P Section 1(1) of the Value-Added Tax Act, Act 89 of 1991 (the VAT Act) defines a "vendor” as a
person who is registered or is required to register. A person is required to register if that person
conducts an enterprise and, in connection with that enterprise, makes taxable supplies exceeding a
threshold amount.

37 VAT is imposed by section 7(1) of the VAT Act. These rules, although not "place of supply” rules,
impact the scope of VAT (Schenk, 2009:9).

3B Section 7(1)(a) of the VAT Act.

P Section 7(1)(b) of the VAT Act.

40 Section 7(1)(c) of the VAT Act.

4 Section 8, proviso (i) to the definition of "enterprise” in section 1(1), and section 18(3) of the VAT

Act.
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territorial system. Whether Government has the political will and public support to
convert the South African VAT system to a territorial VAT system is a critical
success factor (Schenk, 2012). VAT principles should be harmonised internationally
and place of supply rules should be clear and unambiguous (Davis VAT Report,
2015:77-86). The Davis VAT Committee recommended that South Africa adopt a
main place of supply rule. The Davis VAT Committee also recommended that
consideration be given to implementing an effective VAT refund mechanism for non-
resident suppliers to enable them to claim input tax deductions in respect of taxable
goods and services acquired, similar to recent New Zealand VAT amendments
(Davis VAT Report, 2015:77-88).

The next section is dedicated to a description of the interjurisdictional VAT rules in
South Africa.

5.2 CURRENT INTER-JURISDICTIONAL VAT RULES

The VAT Act, when introduced in 1991, arguably contained relatively adequate zero
rate rules to compensate for the lack of formal place of supply rules (Terblanche,
2012). However, as the world economy globalised it resulted in increased cross-
border transactions and an increase in “difficult to tax” types of supply, such as
intangible property. The South African VAT system applies the destination principle
and aims to tax final domestic consumption. The VAT system contains various inter-
jurisdictional VAT rules, which relate to cross-border supplies of goods and of
services, and also deal with foreign persons and their liability to register for VAT or
not. However, South Africa has not yet adopted formal place of supply rules termed
as such. The place of consumption, where a supply takes place, or where an activity
or enterprise is conducted, is generally used to determine the VAT rate and whether
a VAT registration obligation is created. These “places” are not expressly stated in
the VAT Act and often need to be assumed through a study of the legislation. This is
not ideal as it creates uncertainty. This uncertainty is exacerbated in case of “virtual’
supplies, such as supplies of electronic commerce, telecommunication services,
intellectual property services and other intangible property services. This is

substantiated by the large number of applications to SARS for rulings, the number of
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rulings issued by the SARS, and the number of disputes with regard to the taxability
of supplies or the application of the rate of zero percent (Badenhorst, 2011). The
definition of a VAT "enterprise”, the exemption and zero rating provisions relating to
certain cross border transactions, and the VAT on imported services provisions give
some guidance on the place of consumption, supply, or enterprise or activity. The
place of consumption, supply, or "enterprise or activity” rules in respect of goods in
the VAT Act generally provide clear guidance, but this is not without exceptions. For
example, the VAT Act intends to zero rate consumption of movable goods by foreign
businesses in South Africa42, but SARS arguably holds the view that the provision
only applies to goods which are physically used outside South Africa (Terblanche,
2012). The South African VAT system, for example, also does not cater effectively

for foreign aircraft and ships with South African ties (van Heerden, 2012).

A description follows of the South African VAT provisions that directly or indirectly

pertain to inter-jurisdictional rules.

5.2.1 Enabling legislation

The VAT Act contains certain enabling definitions used in respect of enterprise
activities and the supply of goods and services, which are considered below.
Definitions specific to inter-jurisdictional supplies of goods and services, non-
resident VAT registration, and reverse charging, are discussed in sections

elsewhere in this chapter.

Taxable supply
A "taxable supply”43is a supply of goods or services which is subject to VAT at the

standard rate44 or zero rate4s. VAT is levied on:

...the supply by any vendor of goods or services supplied by him...in the

course or furtherance of any enterprise carried on by him...calculated at the

2 In terms of section 11(1)(d) of the VAT Act.
43 Section 1(1) of the VAT Act.

4 Section 7(1)(a) of the VAT Act.

4 Section 11 of the VAT Act.
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rate of 14 per cent on the value of the supply. 46

It can therefore be deduced that a supply is subject to VAT, if the following

requi rements are met:

m  a supply,
m by a vendor,
m of goods or services,

m in the course or furtherance of an enterprise4y.
Certain deeming provisions widen the scope of the term "supply”, including48.

m Where a single supply consists of more than one element and if separate
considerations had been payable, some of the elements would have been
charged at the standard rate, whilst others would have been charged at the zero
rate, each element is deemed to be a separate supply49.

m An agent who is a registered VAT vendor and acts for a non-vendor foreign
principal, is entitled to claim VAT paid on of goods imported into South Africa on
behalf of the foreign principal as an input tax deduction if the goods are imported
by the foreign principal to make a supply to a person in South Africa and the
foreign principal does not reimburse the agent for the VATS0. The agent is
deemed to make a supply of the imported goods to the principal's customer in
South Africa5L

46 Section 7(1)(a) of the VAT Act, which is known as the charging section.

47 Section 7(1)(a) of the VAT Act.

48 Mainly through sections 8, 18(3), and proviso (i) to the definition of "enterprise” in section 1(1) of
the VAT Act.

49 Section 8(15) of the VAT Act.

) Section 54(2A) of the VAT Act.

5l Section 8(20) of the VAT Act.
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Non-taxable supply

Supplies made by non-vendors® are not subject to VAT in South Africa, other than
for VAT on imported services. Certain supplies are subject to exemption and
although no VAT is charged on exempt supplies, VAT becomes an inherent cost in
the provision of such supplies as suppliers are not entitled to claim VAT on
expenses incurred as input tax deductions53. Although supplies which are subject to
the zero rate are also not subject to a VAT charge (other than 0%), VAT is removed
from the supply as the registered vendor making the supply is entitled to claim VAT

on expenses incurred relating to such supply as an input tax deduction4.

Taxable importations

The South African VAT system subjects most imports of goods5 and certain imports
of services to VAT The importation of goods and certain services into South Africa
is a taxable event, irrespective of whether the importer is registered for VAT
purposes or the nature of the goods or services. VAT is levied on the importation of
goods into South Africa by a person at 14% on the value of the importation57. Only
goods which are considered to be entered for home consumption are deemed to be
imported and subject to VATS58 Where goods are imported and entered into a
licensed Customs and Excise warehouse (a bonded warehouse), but have not been
entered for home consumption, VAT only becomes payable when the goods are
removed from bond50. Only a registered vendor can potentially claim the VAT

incurred on the importation of goods into South Africa as an input tax deduction0.

B As opposed to a non-registered vendor.

53 Section 16(3) read with the definition of "input tax” in section 1(1) of the VAT Act prohibits the
claiming of VAT incurred on expenses to make supplies other than taxable supplies.

5 The prohibition on VAT incurred on expenses to make exempt supplies does not apply to the
making of zero rating supplies.

% Section 7(1)(b) of the VAT.

5% Section 7(1)(c) of the VAT Act.

57 Section 7(1)(b) read with section 13 of the VAT Act.

3B Section 13(1) of the VAT Act.

3 Section 13 of the VAT Act.

@ The extent of the input tax deduction is determined by the definition of "input tax” in section 1(1) of

the VAT Act, read with section 16 and 17 which contain specific denials.
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Liability to pay VAT

A supply is only subject to VAT if made by a vendor. A "vendor” is defined as "any
person who is or is required to be registered’6L Supplies made by a vendor in the
course or furtherance of an enterprise are subject to VAT. The person who conducts
the enterprise is liable to account for VAT and not the enterprise. This is important
when considering the VAT registration threshold. All the taxable supplies made by a
person are taken into account, even though they may be made in the course of
different enterprises, in determining whether the person should be VAT registered.
When a person becomes liable to register, all of its business activities or enterprises
are subject to VAT. A person only becomes liable to account for tax if it makes
supplies of goods or services in the course or furtherance of an enterprise and its
taxable supplies exceed the VAT registration threshold. A vendor is, therefore, a
person conducting an enterprise or enterprises in the course of which it makes
taxable supplies of goods or services exceeding the VAT registration threshold&2 A
person can also voluntarily register for VAT purposes if its turnover exceeds the
voluntary registration threshold63 VAT registration does not depend on the
supplier's place of residence. A foreign person is, as a result, obliged to register as a
vendor if it conducts an enterprise in or partly in South Africa, irrespective of whether

it is a resident of South Africa.

Supply
The term "supply” is an integral part of the imposition of VAT and is defined in broad

terms to include:

performance in terms of a sale, rental agreement, instalment credit
agreement and all other forms of supply, whether voluntary, compulsory or by
operation of law, irrespective of where the supply is effected, and any
derivative of ‘supply’ shall be construed accordingly64

6l Section 1(1) of the VAT Act.

& Section 23 of the VAT Act. The compulsory VAT registration threshold is where taxable supplies
exceed or are expected to exceed RL 000 000 per annum.

Section 23 of the VAT Act. The voluntary registration threshold is R50 000 per annum. Special
rules apply to suppliers of electronic services in terms of section 1(1) and section 23 of the VAT Act.

64 Section 1(1) of the VAT Act.
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South Africa places reliance, to some extent, on foreign VAT precedent (De Koker
and Jenkinson, 2011). New Zealand and United Kingdom courts have often
interpreted the term “supply”, and the following general conclusions can be applied
in the South African VAT context:

» The ordinary meaning of “supply” is to furnish or to serve.

» A supply requires at least two parties, namely a supplier and a recipient.

» A person cannot self-supply, unless legislation permits.

» A supply of goods comprises the passing of possession in goods by agreement
in terms of which the supplier agrees to part with and the recipient agrees to take
possession. Possession refers to control over the goods or immediate access to
their use, which may or may not involve the physical removal of the goods.

» The provision of consignment goods does not constitute a supply, as possession
or ownership does not pass to the consignee. A supply includes a sale but does
not have to be a sale.

» |[f a sale occurs and the contract is void, VAT must still be charged.

» The sale of illegal items is subject to VAT.

» A supply includes sales, gifts, rental agreements, instalment credit agreements,
financial leases, the provision of goods and services, and goods and services
which have been applied for the vendor’s private use, the vendor's family or an
employee, subsequent to acquisition for business purposes. Most transactions

therefore constitute supplies (De Koker and Jenkinson, 2011).

5.2.2 Non-resident VAT registration

Enterprise

An area of uncertainty in the VAT Act is what constitutes an “enterprise”, particularly
for non-residents without a fixed place of business in South Africa (Theron, 2012).
Supplies made in the course or furtherance of a vendor’'s enterprise, constitute
taxable supplies®. Unless a person meets the VAT threshold requirement to be

registered for VAT, or registers voluntarily for VAT, and carries on an enterprise and

65 Section 7(1)(a) of the VAT Act.
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makes supplies in the course or furtherance of that enterprise, the person may not
register and account for output tax or claim VAT on expenses incurred as an input
tax deduction&. VAT is therefore not levied on supplies made outside of the course

or furtherance of an enterprise.

The New Zealand courts have stated the following regarding the phrase "in the
course of furtherance of a taxable activity”, which is the New Zealand equivalent of

an "enterprise”:

...it is a question of fact and degree as to whether a supply is in the course of
furtherance of a taxable activity carried on by the person concerned. There
must obviously be a discernible relationship between the supply and the
activity in the form of a nexus for the supply to be in the course or furtherance
of the activity (New Zealand, 1988).

...An act done for the purpose or object of furthering the taxable activity, or
achieving its goal, can be to help, achieve, or advance, and thus a
furtherance’ of a taxable activity, although it may not necessarily be always in

the course of that taxable activity (New Zealand, 1991).

The term "enterprise” is defined, firstly, by way of a general provision and, secondly,
by way of specific inclusions and exclusions6/. To some extent, the definition of
"enterprise” contains an equivalent of "place of supply rules”. The concept of when
an activity is carried on continuously or regularly in South Africa is not defined. The
general definition of "enterprise” provides that:

...In the case of any vendor other than a local authority, any enterprise or
activity which is carried on continuously or regularly by any person in.or
partly in the Republic.in the course or furtherance of which goods or
services are supplied to any other person for a consideration, whether or not
for profit.@

& Section 7(1)(a) read with section 23 of the VAT Act.
67 Section 1(1) of the VAT Act.
&8 Paragraph (a) of the definition of "enterprise” in section 1(1) of the VAT Act.
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It can therefore be concluded that an “enterprise” comprises of seven components,

namely:

* an enterprise or activity carried on

» continuously or regularly

* by a person

* inor partly in South Africa

* in the course of which goods or services are supplied
» to another person

» for a consideration, whether or not for profit.

These components are discussed in more detail below.

Enterprise or activity

The first and primary defining requirement of the definition of enterprise is that an
“enterprise or activity” must be carried on. The following factors established by the
Courts and Tribunals of the United Kingdom have been used in South Africa as

guidance as to whether an “enterprise or activity” exists:

*» |s it a serious undertaking earnestly pursued or a serious occupation, not
confined to commercial undertakings?

» |s it an occupation or function actively pursued with reasonable or recognizable
continuity?

» Does the undertaking have substance, as measured by the value of taxable
supplies?

» |s the undertaking properly organized in a regular manner, using recognized
business principles?

» |s the undertaking mainly concerned with supplies made to customers for a
consideration?

» Does the undertaking involve the making of taxable supplies, commonly made by
others with a view to making a profit? (De Koker and Jenkinson, 2011: paragraph
4.4.1)

These factors, although important, are not conclusive in determining the existence of

an enterprise. The activity and its nature must be examined in its entirety to
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establish whether an enterprise exists (De Koker and Jenkinson, 2011: paragraph
4.4.1). A person’s worldwide supplies are arguably drawn into the VAT net only to
the extent that the supplies are generated by the “enterprise or activity” in South
Africa (Meyburgh, 2011). However, where a person conducts an “enterprise” (e.g. a
main business), its worldwide supplies would arguably then emanate from this
enterprise and would be included in the definition of “enterprise” (Prinsloo, 2012).
The VAT Act does not define “enterprise or activity” and does not prescribe whether
the “activity” consists of physical, economic or legal activities. The use of
“enterprise” in the definition of “enterprise” potentially creates a circular reference®.
According to Glyn-Jones (2012) consideration could be given to substituting the
word “enterprise” used in the definition of “enterprise” with “business” or “business
activity”. Although it could be argued that only a physical activity in South Africa
should give rise to a VAT “enterprise”,’C it is likely that a contractual or economic
activity would also give rise to a VAT enterprise (Rudolph, 2011). The phrase
“enterprise or activity”’! should therefore be interpreted more widely (and be given
its normal meaning) than the definition of “enterprise” and may be construed as

encompassing both physical and economic activities (van Heerden, 2012)72.

The word “enterprise” means a project or undertaking, especially one that requires
effort, whereas “activity” means the state or quality of being active, lively action or
movement, any specific action, pursuit, etc.”3. The word “enterprise” also suggests a
large project, a business or a company and “activity” includes a situation in which

things happen or are done, involving busy or energetic action or movement’. The

59 The use of the word “enterprise” in the definition of “enterprise” in section 1(1) of the VAT Act can
only be relied on to the extent that the context does not indicate otherwise, which is the case. As
such, the ordinary meaning of “enterprise”, where used in the definition of “enterprise”, should be
used.

70 New Zealand uses the term “taxable activity”. A principle similar to the New Zealand “force of
attraction” principle should be considered for South Africa (Glyn-Jones, 2012).

1 Glyn-Jones (2012) argues that substituting “taxable activity” with “enterprise” will increase
uncertainty.

72 Connell (2011), Chauke (2011) and Watson (2011) all support the contention that “activity” should
be given a wider all encompassing, including economic, meaning.

73 The New Collins Concise Dictionary.

74 The Compact Oxford English Dictionary.
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Oxford Dictionary” defines “activity” as “being active; being busy; actions” or “taking
part in activities; functioning; in operation”. As the terms “enterprise” or “activity” are
integral components of, and wider than “enterprise” they cannot merely be
substituted by “business activity”, whether physical or economic, as “business
activity” only envisages an activity carried on for profit, whereas “enterprise or
activity” includes activities that are not necessarily only carried on for profit (National
Treasury, 2012). Should “activity” include physical and non-physical (such as
economic) actions or the making available of rights to use intellectual property, this
could result in an enterprise conducted in or partly in South Africa. Where the view is
adopted that the making available of a right for consideration, whether it be through
formal registration, patent or license, is not a physical activity and does not comprise
an “enterprise or activity” for purposes of the definition of “enterprise”, such
interpretation (if adopted globally) could lead to double non-taxation of the rights for
VAT purposes. The making available of intellectual property rights is generally done
through the registration of a patent or trademark. If such patent or trademark is
registered in South Africa and results in royalty income, these circumstances could

arguably give rise to an “enterprise” for VAT purposes.

SARS’ VAT News 13 of December 1999 provided that foreign licensors receiving
royalty income from South Africa (as a result of making rights available in South
Africa) could become subject to VAT registration (SARS, 1999). SARS (2011b) ruled
(on 8 June 2011) that a foreign franchisor with no fixed place of business or
activities in South Africa, other than the franchise agreement with a local franchisee
in terms of which royalty payments were paid to the foreign franchisor, did not
constitute an “enterprise”. SARS, in VAT News 37 of February 2011 (SARS, 2011a),
held the view that intangible property made available by a foreign enterprise for use
in South Africa is a passive activity and that the foreign enterprise would not be
required to register for VAT. However, the making available of intangible property in
South Africa by a foreign business without a place of business in South Africa could
in certain instances potentially create a VAT “enterprise” (National Treasury, 2012).
A distinction could potentially also be drawn between intellectual property situated or

registered in South Africa and situated or registered in a foreign jurisdiction (Theron,

75 The Compact Oxford English Dictionary.
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2012). Intellectual property situated or registered in South Africa and owned by a
non-resident, could arguably result in supplies originating from South Africa, as the
intellectual property is made available or exploited from South Africa. This may
constitute an “activity” and create an “enterprise”. Intellectual property situated or
registered outside of South Africa and owned by a non-resident, and made available
for use in South Africa would arguably not create a VAT “enterprise” if the non-
resident has no other activities in South Africa. The making available of the use of
the foreign registered intellectual property would arguably also not constitute an
“activity” in South Africa (Theron, 2012). Assuming that the intangible property is
made available where the grantor is located’®, the continuous making available
thereof in South Africa by a foreign business would not create a VAT “enterprise”””
(Badenhorst, 2011). It should then be explored whether a South African based
enterprise that owns intangible property in a foreign country and makes it available
for use in South Africa with no other activities in South Africa, would create an

“enterprise” in South Africa.

Continuously or regularly

The second requirement of “enterprise” is that the “enterprise or activity” must be
carried on “continuously or regularly”. The VAT Act does not define “continuously or
regularly”. The New Zealand Taxation Review Authority in Case N27 (1991) 13

NZTC 3,229, interpreted the word “continuously” with regard to activity, as one that:

...has not ceased in a permanent sense, or has not been interrupted in a
significant way (CCH New Zealand Limited, 1998:21-200).

76 VAT Case 179.
77 On the assumption that the foreign enterprise does not:
(i) have a presence in South Africa; and
(i) carry on an enterprise or activity in or partly in South Africa by making available intellectual

property for use in South Africa.
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The New Zealand Taxation Review Authority interpreted the word “regularly” with

regard to activity, as:

...a steadiness or uniformity of action, or occurrence of action, so that it
recurs or is repeated at fairly fixed times, or at generally uniform intervals,
to be of a habitual nature and character... (CCH New Zealand Limited,
1998:21-200).

The words “continuously” and “regularly” arguably complement one another, where
‘regularly” is concerned with repeated actions and “continuously” with an ongoing
assignment or assignments (De Koker and Jenkinson, 2011:paragraph 4.4.1). A
once-off transaction, project, or supply that comprises continuous or regular
activities can create a VAT “enterprise”’®. The phrase “continuously or regularly”
refers to the activity carried on, which should result in the supply of goods and
services, and not to the supply in itself (Meyburgh, 2011). An occasional “enterprise
or activity” may, in certain instances, not create a VAT “enterprise” (Badenhorst,
2011). The nature of a once-off event (for example a once-off concert), must be
considered carefully as the actions surrounding the event may entail continuous or
regular activities and create a VAT “enterprise” (Theron, 2012). An activity is
‘continuous” if there is no significant cessation or interruption of the activity
(Badenhorst, 2011). Temporary interruptions in the activity for holiday or health
reasons, for example, should not disqualify the activity from being “continuous”. An
activity is “regular” if it is repeated at reasonably fixed intervals. To constitute an
“‘enterprise”, the activity needs only be “continuous” or “regular’. An occasional
activity can, as a result, be carried on “regularly” if it is repeated at reasonably fixed
intervals, taking into account the type of supply and the time it took to complete the

activities associated with the supply (Badenhorst, 2011).

Person
The third requirement of the definition of enterprise is that the enterprise or activity

carried on continuously or regularly must be carried on by a “person”. The term

78 All the respondents to the questionnaire agreed that a once-off transaction or event with
continuous or regular activities could create a VAT “enterprise”.

104



person” includes:

.any public authority, any local authority, any company, any body of
persons (corporate or unincorporate), the estate of any deceased or
insolvent person and any trustfund.®

A body of persons, corporate or unincorporate, other than a company, is treated as
a person separate from its members, and should register for VAT purposes in
respect of any enterprise activity carried on independently from its members. Where
a partnership carries on an enterprise it, and not its partners, is required to register
for VAT purposes8o.

The activities of an agent in South Africa could arguably draw a foreign supplier into
the VAT net8 (Theron, 2012). In South African Rugby Football Union v
Commissioner for SARS& the Supreme Court of Appeal held that the foreign entity
complied with the definition of "resident of South Africa” and that it:

.was physically represented in South Africa through accredited
employees and agents to enable it to carry on its business of exploiting
commercial rights at the various venues in South Africa for the duration of

the tournament.

A foreign principal can therefore, arguably, by virtue of its agent’'s activities and
supplies, create a VAT "enterprise” if it is a dependent agent that can conclude
contracts and effect supplies for and on behalf of the principal (van Heerden, 2012).
Where a non-resident with no direct activities in South Africa outsources certain
activities to a sub-contractor these activities, in isolation, would not create a VAT
"enterprise” for the non-resident (Meyburgh, 2011).

In or partly in South Africa

The fourth requirement of the definition of "enterprise” is that the person who carries

‘P Section 1(1) ofthe VAT Act.
& Section 51(1), read with the definition of "person” in section 1(1) of the VAT Act.
8L Or, alternatively, through a specific rule introduced into section 54 of the VAT Act.

8[1999] 4 All SA 444 (A), 61 SATC 406.
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on the "enterprise or activity” continuously or regularly must carry it on in or partly in
South Africa (the Republic). The term "Republic” in the definition of "enterprise” is
used with reference to the "enterprise or activity” that is carried on8. To comply with
this requirement of the definition of "enterprise”, an "enterprise or activity” must be
carried on "in.or partly in the Republic” in the course or furtherance of which goods
or services are supplied. Supplies made anywhere in the world could therefore
potentially attract VAT if made through an enterprise or activity carried on
continuously or regularly in or partly in South Africa. The term "Republic” is defined

in the geographical sense to mean:

...the territory of the Republic of South Africa and includes the territorial
waters, the contiguous zone and the continental shelf.8

Although the wording of the definition of "Republic” is clear and unambiguous, it may
be difficult to attribute certain activities and supplies to a specific geographical area
(Theron, 2012). Examples of such activities and supplies include:

activities in cyber space (Theron, 2012);

m satellites situated directly above South Africa (Badenhorst, 2011);

m goods supplied in a duty free area to non-residents qualify for the zero rate, but
services do not& (Badenhorst, 2011);

m certain services supplied directly in respect of movable property situated in an
export country at the time the services are rendered can be zero rated8, the VAT
Act does not provide guidance as to when movable property (which includes
intangible property) is deemed to be situated outside South Africa; and

m services supplied locally by a local supplier to a "resident” (albeit the foreign

branch of a local main business) cannot be zero rated8y, irrespective of where the

supply is consumed (Badenhorst, 2011); the problem could be addressed by
excluding from the ambit of "resident of the Republic” the foreign "branch or main

& This was the unanimous view of all the participants in the questionnaire.
3 Section 1(1) of the VAT Act.

& SARS General Written Ruling 440 (withdrawn).

& Section 11(2)(g)(i) of the VAT Act.

& Section 11 (2)(I) of the VAT Act.
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business” of a local concern8 (Meyburgh, 2011).
The term "resident of the Republic” means:

a person (other than a company) who is ordinarily resident in the Republic
or a . domestic company as defined in section 1(1) of the Income Tax Act:
Provided that any other person or any other company shall be deemed to
be a resident of the Republic to the extent that such person or company
carries on in the Republic any enterprise or other activity and has a fixed
or permanent place in the Republic relating to such enterprise or other
activity8.

The term "resident of the Republic” does not assist in determining when a person
conducts an "enterprise” and becomes liable to register as a vendor. It only serves
to categorise persons to whom certain supplies may be zero-rated (Theron, 2012).
However, the definitions of "Republic” and "resident of the Republic” define, to some
extent, the jurisdictional reach of VAT (Schenk, 2012)90. The word "enterprise” used
in the definition of "resident of the Republic” should be ascribed its defined
meaning9l, whereas the word "enterprise” used in the definition of "enterprise”
should be given its ordinary meaning (Rudolph, 2012)%2

The VAT Act does not define the term "fixed or permanent place in the Republic”,
which may create ambiguity in certain instances (Meyburgh, 2011). SARS could
consider publishing guidelines similar to those of the HM Customs and Excise on

what comprises a fixed or permanent establishment®3 (Badenhorst, 2011).

88 If proviso (i) to the definition of "enterprise” applies.

& Section 1(1) of the VAT Act.

D The term "resident of the Republic” is mainly defined for purposes of sections 11(2)(I) and 14 and
VAT on imported services by a "resident” (Badenhorst, 2011).

9 As in section 1(1) of the VAT Act.

@ Section 1(1) of the VAT Act provides definitions, subject to "unless the context otherwise
indicates”.

B See VAT Notice 741A (United Kingdom, 2010).
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Alternatively, it could be considered to adopt the Income Tax treatment of a fixed or
permanent place of business (van Heerden, 2012).

The term "resident of the Republic” could be linked to the place of supply of foreign
suppliers to determine the VAT treatment of cross-border supplies and the VAT
registration in South Africa. This would make the place of supply dependent on the
VAT residency status of the supplier (Rudolph, 2012). However, if the term
"enterprise” is clearly defined to determine when a person becomes liable to register
for VAT, the definition of "resident of South Africa” would not have to be linked to the
definition of "enterprise” since the use of the word "enterprise” in the definition of
"resident of South Africa” would then revert to the defined term (Badenhorst, 2011).

Goods or services
The fifth requirement of the definition of enterprise is that the person must carry on
the enterprise or activity continuously or regularly in or partly in South Africa "in the

course of which goods or services are supplied”.

Other person
The sixth requirement of the definition of enterprise is that the person must carry on
the enterprise or activity continuously or regularly in or partly in South Africa in the

course of which goods or services are supplied "to any other person”.

Consideration

The seventh requirement of the definition of enterprise is that the person must carry
on the enterprise or activity continuously or regularly in or partly in South Africa in
the course of which goods or services are supplied to any person “for a
consideration, whether or not for profit’. The term "consideration”, in relation to the
supply of goods or services to a person, includes:

.any payment made or to be made.whether in money or otherwise, or
any act or forbearance, whether or not voluntary, in respect of, in
response to, or for the inducement of, the supply of any goods or

services, whether by that person or by any other person. %

A Section 1(1) of the VAT Act.
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The term "consideration” does not include payment made by a person as a donation
to an association not for gain. A deposit, whether refundable or not, in respect of a
supply of goods or services is not seen as payment for a supply until the supplier

applies it as consideration for the supply or the deposit is forfeited.

Inclusions, exclusions and exceptions
In addition to the general definition of "enterprise”’%, the definition also contains

certain inclusions, such as:

...any enterprise or activity carried on in the form of a commercial,
financial, industrial, mining, farming, fishing or professional concern or any
other concern of a continuing nature or in the form of an association or

club...
Other special rules in the definition of "enterprise” include, for example, that:

m The rendering of services as employee, to the extent that the employee receives
remuneration, is excluded from "enterprise”%.

m Exempt supplies are excluded from "enterprise”97.

m Goods and services supplied outside South Africa by a separately identifiable
branch or main business of a South African concern, permanently located at
premises outside South Africa, which maintains a separate, independent
accounting system, are deemed to be supplied by a separate person®.

m Underwriting insurance business by Underwriting Members of Lloyd's of London,
to the extent that the contracts are concluded in South Africa, is deemed to be an
"enterprise” M,

m Certain supplies of electronic services by foreign suppliers are deemed to be an

"enterprise” 10,

% Section 1(1) of the VAT Act.

% Proviso (jii) to the definition of "enterprise” in section 1(1) of the VAT Act.

97 Proviso (v) to the definition of "enterprise” in section 1(1) of the VAT Act. Section 12 of the VAT Act
contains a list of exempt supplies.

B Proviso (i) to the definition of "enterprise” in section 1(1) of the VAT Act.

D Proviso (vi) to the definition of "enterprise” in section 1(1) of the VAT Act.

1M Proviso (vi) to paragraph (b) of the definition of "enterprise” in section 1(1) of the VAT Act.
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Certain vendors are specifically deemed to be an "enterprise”. These include public
authorities; local authorities; welfare organisations and share block companies. The
legislator also published proposed legislation to amend the definition of "enterprise”
to include certain supplies of telecommunication services. Telecommunication
services and foreign underwriting insurance business by underwriting members

such as those of Lloyd’s of London are discussed below.

Telecommunication services

In the mid-1990s, the legislator proposed an amendment to the definition of
"enterprise” to deem continuous or regular supplies of telecommunication services
used in South Africa to constitute an “"enterprise”, irrespective of residence or
whether the supplier had a permanent establishment or place of business in South
Africa. Promulgation would have required many telecommunication service
providers to register for VAT, if the value of these services exceeded the compulsory

VAT registration threshold. The proposed amendmentlll read as follows:

the activities of any person who continuously or regularly supplies
telecommunication services to any person who utilizes such services in

the Republic...

The Explanatory Memorandum on the Taxation Laws Amendment Bill, 1997 (South
Africa, 1997) mentioned that, although imported telecommunication services are
covered by the general imported services provisions, tax is seldom paid by the
person using the services, other than for making taxable supplies. Since
telecommunication services are imported on a large scale, the amendment intended
to provide an alternative to tax these services. The main target of the amendment
was the so-called call-back operators, but without a definition of "telecommunication
services” it would have resulted in a much wider application. The proposed
amendment was never promulgatedl® Some years ago, the VAT Act denied the

zero rating of telecommunication services physically rendered outside South

10 The proposal was to be effected by inserting paragraph (b)(iv) in the definition of "enterprise”.

102 Subparagraph (b)(iv) to the definition of "enterprise”, as introduced by Act 27 of 1997, may have
been repealed (Badenhorst, 2011).
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Africa’® (Meyburgh, 2011).

The Davis VAT Committee proposed that the VAT Act be amended to include
provisions to address supplies of telecommunication services (Davis VAT Report,
2015:78-94). Such amendments should be harmonious with other VAT jurisdictions
and in accordance with the Melbourne Convention. Addressing telecommunication
services should also ensure that the OECD Ottawa Taxation Framework Conditions
are adhered to. The OECD acknowledged the need to update these conditions,
although it is envisaged that the core OECD principles of neutrality, flexibility and the
like, will prevail (Davis VAT Report, 2015:78-94).

Amendments to introduce rules for supplies of telecommunication services would

have to address various aspects, including:

international roaming by residents outside South Africa; these services are

currently standard rated, which does not adhere to the destination principle as

foreign consumption is taxed (Rudolph, 2012);

» non-residents who lease network capacity locally to provide telecommunication
services in South Africa;, these suppliers will create a VAT ‘“enterprise’,
irrespective of whether they have physical activities in South Africa (Meyburgh,
2011);

» the use of telecommunication infrastructure in South Africa; such use should
arguably comprise an activity for “enterprise” purposes (National Treasury, 2012);

» defining “telecommunication services”; consideration should be given to defining
such services in the VAT Act (Badenhorst, 2011);

» defining consumption of telecommunication services in South Africa, which could
be done with reference to where the debtors reside (Connell, 2011); and

» competitive inequity between domestic and foreign suppliers should be

addressed by amendments (Schenk, 2012).

Specific guidance is required on, for example, whether the use of a server, antenna,
and cable or satellite network in South Africa will be considered to be an activity
carried on in South Africa (Meyburgh, 2011).

103 Section 11(2)(k) of the VAT Act.
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Intangible property

In VAT Case 179 it was held that a contractual right is located in the jurisdiction
where the owner of the right or grantor resides (Badenhorst, 2011)%4. The Minister
of Finance noted that VAT registration of nominal or certain wholly passive activities
of foreign persons is impractical when the supply is made to domestic VAT vendors.
Relief from VAT registration could be considered in order not to discourage direct
foreign investment'® (Badenhorst, 2011). VAT case 179 may not have provided
enough clarity on the place of supply of the making available of intangible rights,
especially in light of SARS’ VAT News of 13 December 1999 (SARS, 1999), which
provided that the granting by a foreign enterprise of the use of intellectual property in
South Africa over a period of time is regarded as an enterprise carried on partly in
South Africa (National Treasury, 2012).

The place of supply with regard to intellectual property which results in royalties
should be determined with reference to the place of consumption (location of the
recipient) or alternatively with regard to the location of the owner of the intellectual
property (Prinsloo, 2012). Government should refrain, as far as possible, from
registering foreign licensors for VAT purposes who receive royalty income from
South African licensees where the fiscus will not benefit monetarily (van Heerden,
2012).

Specific place of supply rules should be introduced to provide clarity in respect of
certain tourism-related services such as inbound arrangement services; vouchers
and certain imported services'® (Blakeley, 2012). Certain other activities or
supplies, such as royalties and cross border leasing, can be dealt with under a

general place of supply rule (Blakeley, 2012).

Place of supply rules in respect of or changes to domestic accommodation may also

be required (Terblanche, 2012). Certain jurisdictions refund VAT incurred by a

104 This does not necessarily imply that the activity of making available the rights takes place where
the owner of the rights resides. It could be argued that the activities concerning the rights (albeit
economic) reside where the rights are used or made available.

105 Budget Tax Proposals 2007/2008.

106 The New Zealand GST Act can be used as a basis.
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foreign business on accommodation, although this has become an issue in many
jurisdictions due to its close connection with VAT on "entertainment”. South Africa
could consider also offering tax relief to foreign businesses for accommodation.
South Africa currently does not have VAT reciprocity with Germany, which means
that South African businesses that incur German VAT cannot claim it back. Israel
and Canada amended their VAT laws to zero rate accommodation provided to

foreign businesses to obtain reciprocity with Germany (Terblanche, 2012).

Foreign Underwriting Insurance Business
The definition of "enterprise” was amended to include, with effect from 1 January
2001, the following:

the activity of underwriting insurance business by Underwriting Members
of Lloyd's of London, to the extent that contracts of insurance are
concluded in the Republic, shall be deemed to be the carrying on of an
enterprise...107

The Lloyd’s of London (Lloyd's) insurance business differentiates between cover
holder business (also referred to as "binder business”) and open market business
(also referred to a "worldwide business”) (Meyburgh, 2011). This inclusion in
"enterprise” is based on the "activities” carried on "continuously or regularly” in
South Africal®B In terms of cover holder business a person enters into an
agreement with Lloyd’s which entitles it to market and sell certain insurance policies,
without further approvals. Cover holders are referred to as underwriting
management agents (UMAs) for Lloyd’'s and binds Lloyd’s in South Africa. In terms
of open market business, a South African insurance intermediary promotes business
for and on behalf of Lloyd's and charges a fee or commission for these services.
The agreement and insurance cover are entered into and provided outside South
Africa (Meyburgh, 2011).

10r Paragraph (vi) to the definition of "enterprise” in section 1(1) of the VAT Act.
1B Read with section 54 of the VAT Act, which deems supplies made by an agent on behalf of a

principal to be made by the principal.
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To the extent that other foreign insurers conclude contracts of insurance in South
Africa and are entitled to do so in terms of the Short-term Insurance Act, 1998, they
should arguably be required to register as vendors (Glyn-Jones, 2012; Meyburgh,
2011; National Treasury, 2012; and Prinsloo, 2012). Such an extension should
arguably not apply to reinsurers as the Short Term Insurance Act contains adequate
safeguards to limit it to South African business (de Wet, 2012). Place of supply rules
for insurance services are very important and could be determined with reference to

the location of the insured, the insurer, or the insured risk (Prinsloo, 2012).

Foreign branch or main business

The term "enterprise” in its original form specifically excluded supplies of goods or
services outside South Africa by the foreign branch of a local concern or its main
business permanently located outside South Africa, if the foreign branch or main

business:

m could be identified separately; and

m had an independent system of accountingl®.

As a result, these supplies did not constitute taxable supplies, as the foreign branch
or main business was deemed not to have a VAT "enterprise” and only supplies
made in South Africa by the local concern were subject to VAT. Supplies by the
local branch or main business to its foreign operation were deemed to be in the
course or furtherance of the local VAT "enterprise”110 Without such a deeming
provision, the VAT Act would not have recognised such "supplies” as they would
happen within one legal entity and would technically not constitute supplies.
Supplies from South Africa (other than from the local branch or main business) to
the foreign branch or main business potentially did not qualify for the zero rate, as
the foreign branch or main business arguably was a "resident of the Republic” and

was present in South Africa when the services were rendered11l (Prinsloo, 2012).

The law, as it relates to foreign branches and main businesses and the concept of

1M Proviso (i) to the definition of "enterprise” in section 1(1) of the VAT Act.
110 Section 8(9) of the VAT Act.
M Section 11 (2)(1)(iii) of the VAT Act.
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"enterprise”, was amended in 2005. The VAT Act now provides that any branch or
main business permanently situated at premises outside South Africa shall be
deemed to be carried on by a person separate from the vendor, if the foreign branch

or main business:

m can be identified separately; and

m has an independent system of accounting.

The legislator changed the law with the intention to deem supplies made by a
foreign branch or main business of an "enterprise” not to be supplies made by the
South African "enterprise”112 The foreign branch or main business is now regarded
as a separate person for VAT purposes, which ensures that the normal rules relating
to exports and imports and the supply of services apply to foreign branches or main
businesses. As a result, the VAT Act now limits the previous jurisdictional reach of
the VAT system from worldwide supplies to supplies of the South African VAT
"enterprise” and excludes the supplies of its foreign branches and main

businesses113

The consignment or delivery of goods or the provision of services by a vendor to its
"iIndependent” foreign branch or main business114 is deemed to be a supply of such
goods or service in the course or furtherance of its enterprisells These supplies
canll6 generally be zero-rated117. As the VAT Act now deems the foreign branch or
main business to be carried on by a person separate from the South African vendor
it acknowledges, as a result, that supplies can be made between the local and
foreign "branch or main business” which is part of the same legal entity. The need
for the VAT Act to still deem "transactions” between the local and foreign

counterparts to be supplies, is seemingly unnecessary as the normal provisions,

112 Explanatory Memorandum on Revenue Laws Amendment Bill, 2004:Clause 92(e) (South Africa,
2004a).

113 Explanatory Memorandum on Revenue Laws Amendment Bill, 2004:Clause 92(e) (South Africa,
20044a).

14 If paragraph (i) of the proviso to "enterprise” in section 1(1) of the VAT Act applies.

115 Section 8(9) of the VAT Act.

116 If paragraph (ii) of the proviso to "enterprise” in section 1(1) of the VAT Act applies.

17 Section 11 (1)(i) and 11(2)(o) of the VAT Act.
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which govern transactions between separate legal personae, now apply.

A South African business that conducts a VAT “enterprise” would be “resident of the
Republic’'®, which would render its foreign branch or main business also to be
“resident of the Republic” as “they” form part of one legal entity. General provisions
which zero rate supplies to non-residents would therefore not apply, which
necessitates special zero rating provisions''®. The legislator could consider
amending the current zero rating provisions (other than those relating to foreign
branches or main businesses) to specifically include supplies between local and
foreign branches or main businesses. Alternatively, non-vendor foreign branches or

main businesses could be excluded from the definition of “resident of the Republic’.

Prior to the amendment of “enterprise”, the VAT Act only recognised supplies from
South Africa to its foreign branch or main business. The VAT Act now recognises
supplies between the local and foreign “branch or main business”, irrespective of the
directional flow of these supplies. This can, for example, lead to tax on “imported
services” payable by the local vendor in respect of services supplied by its foreign

branch or main business'?.

In practice, the current legislation dealing with local and foreign “branches or main
businesses” potentially creates various interpretational and practical difficulties,

including:

» determining the nature or extent of the separate accounting system that should
be maintained (Meyburgh, 2011); the main operating entity’s accounting system

generally contains the accounting records of the branch, although the activities of

118 The term “resident of the Republic”, as defined in section 1(1) of the VAT Act, includes a person to
the extent that the person carries on an enterprise or activity and has a fixed or permanent place in
South Africa relating to the enterprise or activity.

118 Sections 11(1)(i) and 11(2)(0) of the VAT Act applies specifically to supplies by a local branch or
main business to its foreign branch or main business.

120 See also section 14(4) of the VAT Act.
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the branch or main business would generally be accounted for as separately
identifiable profit centres (Badenhorst, 2011)'2";

attributing supplies to the enterprise or activity of the local as opposed to the
foreign “branch or main business;” determining which supplies emanate from
activities carried on in South Africa and outside South Africa, especially where a
non-resident carries on similar activities inside and outside South Africa
(Meyburgh, 2011);

identifying a branch or main business as “separate”, as it is subjective and
creates uncertainty'??; the VAT Act is unclear whether this requirement indicates
separate identification with regard to geography, activities and operations, or
some other means (Badenhorst, 2011);

determining the meaning of an “enterprise permanently situated at premises
outside the Republic’” and whether the enterprise must be carried on from these
premises outside South Africa; it can, for instance, be questioned whether an
intermediary’s premises outside South Africa (neither owned nor rented by the
vendor) from which the vendor carries on an enterprise, would fulfil this
requirement (Badenhorst, 2011);

determining whether a foreign branch or main business can have more than one
South African VAT registration for the same legal entity (Connell, 2011); and
incurring costs and significant actions to “carve-out” supplies made outside South
Africa from the scope of VAT and keep an independent accounting system, due
to the worldwide nature of the VAT system (Schenk, 2009:12).

Electronic services

Increased development of electronic services may impact the tax base and

collection of tax revenue adversely (South Africa, 2000:36). This is the result of the

difficulty inherent in defining the tax jurisdiction in the cyber world, linked with

administration and enforcement difficulties. The tax system should be fair,

121 The intention of the legislator could potentially provide guidance. If it is assumed that the intention

is to “ring-fence” local and foreign activities, an “independent system of accounting” would not

necessarily require a completely separate system and could envisage a worksheet or spreadsheet to

enable SARS to differentiate between local and foreign activities.

22 Glyn-Jones (2012) recommends that the New Zealand GST definition of “non-resident” be

implemented.
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predictable and not distort business decisions. The challenge is to develop a tax

policy that is not isolated from its e-commerce partners (South Africa, 2000:36).

On 27 February 2013 the Minister of Finance announced (as part of his 2013

Budget Speech) that foreign suppliers of electronic services would be required to

register for South African VAT purposes (Schneider, 2013). The term “electronic

services”'® is defined to mean those electronic services prescribed as such by the

Minister by regulation, in terms of the VAT Act. National Treasury published the final

Electronic Services Regulations on 28 March 2014 (the Regulation) in Government
Gazette No. 37489, which took effect on 1 June 2014. The Regulation includes the

following services:

educational services, including the supply of distance teaching programmes;
educational webcasts; internet-based courses; internet-based education
programmes; or webinars, if the person making the supply is not regulated by an
educational authority in the export country;

games and games of chance, including the supply of electronic games (including
internet-based games; or multiplayer role-playing games); interactive games
(where they are games of chance; games where the result is influenced by the
skill of the player; or games which is a combination of chance and skill); or
electronic betting or wagering, where it constitutes the acceptance of a bet or
wager (on the outcome of a race; or any other event or occurrence);
internet-based auction service facilities,

miscellaneous services, including the supply of e-books, which means digitised
content of any book; or electronic publication;

audio visual content, which means any set of moving visual images or other
visible signals, with or without accompanying sounds, where the sequences of the
visual images are seen as moving pictures; and any right to view the visual
images or visible signals;

still images, which means desktop themes; photographic images; pictorial
images; or screensavers, and any right to view any item listed above;

music, which means audio clips; broadcasts not simultaneously broadcast over

123 Section 1(1) of the VAT Act.
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any conventional radio network in the Republic; jingles; Ilive streaming
performances; ringtones; songs; or sound effects, and any right to listen to any
item listed in the regulation; and

» subscription services, including subscription services to blogs; journals;
magazines; newspapers; games; internet-based auction services; periodicals;
publications; social networking services, webcasts; webinars;, web sites; web

applications; or web series.

The definition of “enterprise” was amended'?* to include foreign suppliers of

“electronic services” as follows:

the supply of electronic services by a person from a place in an export

country, where at least two of the following circumstances are present:

(aa) [t]he recipient...is a resident of the Republic;

(bb) ...payment to that person in respect of such...services originates from
a bank...in terms of the Banks Act...;

(cc) the recipient... has a business address, residential address or postal

address in the Republic.'®

With effect 1 April 201526 the supply by foreign suppliers of electronic services may
no longer be zero rated'?’. Foreign suppliers of “electronic services” are required to

register'?® and account for VAT in South Africa if their taxable turnover exceeds the

124 By inserting proviso (vi) to paragraph (b) of “enterprise” in the VAT Act.

25 This section was amended with effect 1 April 2015 and previously required (aa) or (bb) to be
present to constitute an “enterprise” activity.

26 The VAT Act was amended to exclude “electronic services” envisaged by section 11(2)(k) from
the zero rating afforded by section 11(2).

127 SARS also issued BGR 28 (26 March 2015) which covers: (i) the minimum information that tax
invoices, debit or credit notes issued by non-resident suppliers of electronic services must contain to
allow input tax deductions; (ii) acceptable sources of exchange rate information to convert the VAT
charged at the time of supply into Rand; and (iii) permission for a non-resident electronic services
suppliers to advertise or quote VAT-exclusive prices if their websites indicate that VAT will be
charged at the standard rate to South African recipients.

128 Section 23(1A) of the VAT Act.
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VAT registration threshold of R50 000'®. The Davis VAT Committee recommended
that the registration threshold for foreign electronic service suppliers be
reconsidered in light of the OECD neutrality principle’® (Davis VAT Report,
2015:93). As the requirement to issue tax invoices is not an industry norm, SARS
issued Binding General Ruling 28 (BGR 28) on 26 March 2015. BGR 28 sets out the
information that must be contained in tax invoices, debit, and credit notes; the
exchange rate that must be applied to determine the VAT charged in Rand; and the
manner in which prices must be advertised or quoted, for the supply of electronic
services by an electronic services supplier. The OECD recommendations will need
to be analysed and compared to the South African tax system and assessed to
establish whether they are appropriate for South Africa. A recommendation should
not be implemented if it results in contravention of an OECD principle (Davis VAT
Report, 2015:84-85).

The Davis VAT Committee recommended that the default legal position should
require a vendor to adopt the invoice basis but that the option to use the payments
basis, subject to the legal requirements, should be retained (Davis VAT Report,
2015:84).

As many foreign businesses that only supply electronic services to other group
companies would be caught in the VAT net and be required to register for VAT on
intra-group supplies, the Davis VAT Committee recommended that consideration be
given to exclude supplies within a “group of companies” as defined in section 1 of
the Income Tax Act, 58 of 1962, from the ambit of the e-commerce provisions (Davis
VAT Report, 2015:93). However, listing qualifying electronic services, as the
Regulation does, may not be flexible enough to adapt to developments.
Electronically supplied services could be categorised and explained in a guide or,
alternatively, if an exhaustive list is preferred, the Regulation should be reviewed
and updated regularly, for example every two years. Attaching specific place of
supply rules to actual facilities should be avoided, to ensure flexibility in this

changing environment (Davis VAT Report, 2015:93).

2° The compulsory threshold is R1 000 000 (section 23 of the VAT Act).
130 Neutrality between local and foreign supplies.
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The Regulation does not distinguish between business-to-business and business-to-
consumer supplies (Davis VAT Report, 2015:89). The OECD recommended a
distinction between business-to-business and business-to-consumer supplies where
the treatment “is consistent with the overall design of the national consumption tax

system”. The following should be taken into account in respect of South Africa:

» the reverse charge mechanism may not be consistent with the overall design of
the VAT system as it has been introduced for specific circumstances and
supplies™!’:

» compliance with the OECD principles is more important than granting favourable
treatment to EU jurisdictions;

» distinguishing between business-to-business and business-to-consumer supplies
requires that the identity of the recipient be determined, which increases the
compliance burden of suppliers and can lead to manipulation and evasion (Davis
VAT Report, 2015:89-90).

Distinguishing between business-to-business and business-to-consumer supplies
ensures that only foreign suppliers of electronic services supplied to final consumers
are registered, to counter consumers’ non-compliance with the reverse charge
mechanism (Davis VAT Report, 2015:85-90). However, the Regulation lists
electronic services that are viewed as business-to-consumer supplies. Not
differentiating between business-to-business and business-to-consumer supplies
may arguably lead to the exclusion of certain business-to-consumer supplies, such
as supplies of software. International VAT harmonisation of cross-border
transactions may counter double taxation or double non-taxation. Distinguishing
between business-to-business and business-to-consumer supplies may arguably be
in contravention of the OECD principle of neutrality. Although the tax revenue is
neutral, such a distinction arguably grants a cash flow benefit. Distinguishing
between business-to-business and business-to-consumer supplies allows business-
to-business supplies to be VAT neutral and renders VAT registration unnecessary.
Most domestic business-to-business supplies are also tax neutral. It is arguable that

if a foreign electronic service supplier is excluded from VAT registration for

131 Although argued by Davis (Davis VAT Report, 2015:89), this is debatable.
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business-to-business supplies, local suppliers of business-to-business supplies
should also not be required to register for VAT, which would change the core VAT
system globally (Davis VAT Report, 2015:85-90).

The Davis VAT Committee recommended against a distinction between business-to-
business and business-to-consumer suppliers (Davis VAT Report, 2015:90).
Business-to-consumer transactions should be reconsidered when the OECD
publishes its guidelines and commentary relating to business-to-consumer supplies
to assess whether changes are required to ensure harmonisation with the OECD
principles (Davis VAT Report, 2015:93).

The recent Base Erosion and Profit Shifting (BEPS) review done in respect of South
Africa, raised the concern that the VAT amendments relating to electronic services
do not address online advertising, which certain foreign companies engage in to
avoid paying taxes in foreign jurisdictions (Davis VAT Report, 2015:90-92). Rule 6 of
the Regulation includes the “supply of any... still image... and any right to view...”,
which could arguably include on-line advertising, depending on the manner in which
the advertising is supplied. These interpretational issues may not necessarily require
legislative changes but could be addressed by a guide. The “subscription service to
a web site” could arguably also include certain types of advertisements. The
Regulation defines “website” as “any website as defined in section 1 of the
Electronic Communications and Transactions Act (ECTA)”. The ECTA defines “web
site” as “any location on the Internet containing a home page or web page”. A
‘website” is not a “web page” but “a collection of web pages” (TechTerms.com). It
must still then be determined whether the payments satisfy the definition of
“subscription”. The Regulation defines “subscription” broadly. The Oxford English
Dictionary defines “subscription” as “the action of making or agreeing to make an
advance payment in order to receive or participate in something or as a donation...;
an arrangement by which access is granted to an online service; ...an advance
payment made to receive or participate in something...” If it can be argued that a
subscription fee is paid (through a “cost per click”) for an advertisement on a
“‘website”, it may fall within the ambit of the Regulation. The Davis VAT Committee
argues that the Regulation may not necessarily require amendment, as it could be

argued that it includes on-line advertising, but that SARS should publish a guide to
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clarify this issue for purposes of the Regulation (Davis VAT Report, 2015:91-92).

The “enterprise” enquiry is central to South Africa’s VAT taxing rights (Theron,
2012). Determining non-residents’ VAT registration liability and VAT rate issues
present practical challenges resulting from the subjective nature of the “enterprise or
activities” conducted in or partly in South Africa and should ideally be clarified
(Theron, 2012). Determining where an “enterprise or activities” are conducted is
critical in establishing whether a foreign person has a VAT registration liability and
attributing supplies to these activities (Meyburgh, 2011). Legislation should provide
clarity on a person’s liability to register for VAT and who should levy and account for
tax (Nellen, 2012).

The legislator should consider introducing provisions to allow foreign businesses not
to register for VAT purposes, where non-registration will ultimately not result in VAT
leakage, to keep tax compliance costs for foreign persons and SARS to the
minimum (Terblanche, 2012)'32. Such provisions should ideally differentiate
between business-to-business and business-to-consumer transactions (Terblanche,
2012). The uncertainty created by a lack of sufficient rules with regard to VAT
registration requirements of foreign persons is exacerbated by the fact that junior
SARS officials attend to VAT registrations (van Heerden, 2012). Technically, the
VAT registration provisions in the VAT Act'33 have created problems in practice (van
Heerden, 2012).

This section considered the provisions of the VAT Act relating to non-residents with
a link or connection to South Africa, the possible liability to register for VAT
purposes, and potential shortcomings in these provisions. To analyse this
meaningfully it was necessary to assess the components of the definition of
“enterprise” in section 1(1) of the VAT Act as they relate to non-residents. This

section also considered specific types of foreign enterprises, including foreign

132 Provisions similar to section 54(2A)(b) in respect of goods and section 11(2)(I)(ii) with respect to
services could be considered to keep certain foreign persons outside of the VAT net (Terblanche,
2012).

133 Specifically section 23(3)(d) of the VAT Act.

123



branches and main businesses and also suppliers of telecommunication services,
intangible property, insurance services, and electronic services. The section below
considers the VAT rate applicable to inter-jurisdictional supplies and potential
shortcomings in the legislation relating to the exemption or zero-rating of these

supplies.

5.2.3 VAT rate applicable to inter-jurisdictional supplies

VAT exemptions and zero ratings

Certain supplies are exempt from VATI134, including supplies of certain financial
services (not subject to the zero rate). These are residential accommodation and
related leasehold land; transport of fare-paying passengers by road or rall
educational services; and certain supplies by associations not for gain; employee
organization services to members recovered through membership contributions;
goods supplied by non-residents in South Africa that have not been entered for
home consumption; goods supplied by bargaining councils and political parties in
return for membership contributions; and certain supplies made in the course of the
management of predetermined bodies or persons. Registered vendor suppliers are
not entitled to charge VAT on exempt supplies, and are not entitled to claim VAT on
expenditure incurred relating to the making of exempt supplies as an input tax
deduction1%

Taxable supplies of goods or servicesl3 can, if they comply with certain criteria, be
zero rated137. The zero rate applies mainly to the following categories of supplies:
m certain supplies of goods based on location, destination, or consumption133

m sales of going concerns between separate legal entities and between branches

13 Proviso (v) to the definition of "enterprise” read with section 12 of the VAT Act.

135 Proviso (V) to the definition of "enterprise” in section 1(1) of the VAT Act deems any activity, to the
extent that it involves the making of exempt supplies, not to be the carrying on of an enterprise.

13 Subject to VAT in terms of section 7(1) of the VAT Act.

137 Sections 11(1) or 11(2) of the VAT Act. Section 11(1) deals with the zero rating of goods and
section 11(2) deals with the zero rating of services.

1B For a detailed discussion see "Inter-jurisdictional VAT rules applicable to ‘goods™.
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or divisions'3;

= certain supplies of gold and gold coins to Government and banks'4;

» certain supplies for use in agriculture’#!:

» supplies of fuel levy goods'#%

» supplies of certain foodstuffs'*3;

» supplies of illuminating kerosene for illumination or heating'4#:

» supplies of certain old order mining rights converted into new rights'4%;

» compensation by public authorities for supplies of controlled animals or things'4;

» certain supplies of fixed property to the Cabinet member responsible for land
reform or restitution'#’: and

» certain supplies of fixed property to the extent that the consideration is an

advance or subsidy in respect of land assistance’#,

A supply of services is subject to the zero rate if it falls into one of a number of

categories, including:

» certain supplies of services, based on location, destination, or consumption'4°:
» certain deemed services relating to welfare activities, government, horse owners,
and grants'?; and

* municipal rates'".

Zero-rated supplies are taxable supplies, although they are charged with tax at 0%.

139 Section 11(1)(e) and 11(1)(p) of the VAT Act.
140 Section 11(1)(f) and 11(1)(k) of the VAT Act.
141 Section 11(1)(g) of the VAT Act.
142 Section 11(1)(h) of the VAT Act.
143 Section 11(1)(j) of the VAT Act.
144 Section 11(1)(l) of the VAT Act.
145 Section 11(1)(n) of the VAT Act.
146 Section 11(1)(r) of the VAT Act.
147 Section 11(1)(s) of the VAT Act.
148 Section 11(1)(t) of the VAT Act.
149 For a detailed discussion see “Inter-jurisdictional VAT rules applicable to ‘services™.
180 Sections 11(2)(q); 11(2)(n); 11(2)(s); 11(2)H); 11(2)(u); and 11(2)(x) of the VAT Act.
151 Section 11(2)(w) of the VAT Act.
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Registered vendors are entitled to claim VAT on expenditure incurred relating to the

making of zero rated supplies as an input tax deduction.

Inter-jurisdictional VAT rules generally differentiate between goods and services,
and between tangible and intangible goods (Badenhorst, 2011; Glyn-Jones, 20122
and van Heerden, 2012). Although these differentiations can reduce legislative
uncertainty (Prinsloo, 2012), they should not be overly complex as this would defeat
the objective (de Wet, 2012).

The place of consumption of or “enterprise or activity” relating to tangible goods is
generally relatively easy to determine, but not without exception. For example, a
sales contract concluded at a place different from the place of delivery poses the
question of where the places of “enterprise or activity” and consumption are'3. This
could result in a legal enquiry involving the law of contract and when and where the
sale was concluded, for example, where the taxing rights would be if the essentialia
of a contract of sale are fulfiled in more than one jurisdiction (Theron, 2012).
Tangible goods are generally consumed where they are supplied, unless
subsequently exported (Badenhorst, 2011). Consumption of intangible goods, by
their nature, is more problematic to determine. In the Gallo Africa case’*, it was
held that South African law distinguishes between movable and immovable
incorporeal property, and that intellectual property rights are territorial in nature. As a
result, it is imperative that the VAT rules clearly distinguish between the supply of
goods, services and intangibles (Badenhorst, 2011). The place of consumption of
goods is generally where the goods are situated when supplied and the place of
consumption of services is generally where the recipient is located (Rudolph, 2012).
The place of consumption and supply of intellectual property may differ and should
be catered for in the VAT Act (Rudolph, 2012).

52 See NZ GST section 11A(2) and NZ Telecoms section 8(6) — 8(9).
153 See for example ARO Lease BV v Inspecteur de Belastingdienst Grote Ondernemingen,
Amsterdam Case C-190/95 regarding cross-border leasing.

154 Gallo Africa v Sting Music [2011] 1 All SA 449 (SCA).
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Inter-jurisdictional VAT rules applicable to goods
The term "goods” is defined in broad terms to mean:

corporeal movable things, fixed property and any real right in any such thing
or fixed property, but excluding money; any right under a mortgage bond or
pledge of any such thing or fixed property; and any stamp, form or card which
has a money value and has been sold or issued by the State for the payment
of any tax or duty levied under any Act of Parliament, except when
subsequent to its original sale or issue it is disposed of or imported as a
collector's piece or investment article1sh

The term "fixed property” is defined to mean:

land (together with improvements...), any unit...in...the Sectional Titles Act...,
any share in a share block company which confers a right to or an interest in
the use of immovable property, and, in relation to a property timesharing
scheme, any time-sharing interest.in...the Property Time-sharing Control
Act...; and any real right in any such land, unit, share or time-sharing
interest1%6

The following is also deemed to be a supply of goods:

...a supply of the use or right to use or the grant of permission to use any
goods (whether with or without a driver, pilot, crew or operator) under any
rental agreement, instalment credit agreement, charter party, agreement for
charter or any other agreement under which such use or permission to use is
granted.15/

The VAT Act zero rates certain supplies of goods, based on intended location,

destination, or consumption, including:

m movable goods supplied in terms of a sale or instalment credit agreement and

1% Section 1(1) of the VAT Act.
1% Section 1(1) of the VAT Act.
157 Section 8(11) of the VAT Act.

127



directly “exported’™® or exported by the recipient in terms of an indirect
export'° if the supplier elects to apply the zero rate%°;

goods supplied to repair, renovate, modify, or treat temporarily admitted exempt
goods or supplied to repair, maintain, clean or recondition a foreign going ship or
aircraft'®': or

movable goods supplied under a rental agreement, charter party or chartering
agreement, used exclusively in an export country or by a customs controlled
area enterprise or an Industrial Development Zone (IDZ) operator in a customs
controlled area'®?;

movable goods supplied under a rental agreement, charter party or chartering
agreement, used exclusively in a commercial, financial, industrial, mining,
farming, fishing or professional concern in an export country if payment of rent or
other consideration is effected from the export country’®3;

goods supplied to foreign branches or main businesses under the special
rules’® that apply'®°;

movable goods supplied in terms of a sale or instalment credit agreement to a
customs controlled area enterprise or an IDZ operator if physically delivered to
the customs controlled area enterprise or IDZ operator in a customs controlled
area by the supplier or a VAT registered cartage contractor, whose main activity
is transporting goods and who is engaged by the supplier to deliver the goods
and the supplier is liable for the full cost of delivery'®®;

use of fixed property, situated in a customs controlled area, supplied to a

customs controlled area enterprise or an IDZ operator’é;

158 Paragraphs (a), (b) or (c) of the definition of “exported” in section 1(1) of the VAT Act.
158 Part 2 of the Export Incentive Scheme referred to in paragraph (d) of the definition of “exported” in
section 1(1) of the VAT Act.

160 Section 11(1)(a) of the VAT Act.

161 Section 11(1)(b) of the VAT Act.

162 Section 11(1)(c) of the VAT Act.

163 Section 11(1)(d) of the VAT Act.

164 Section 8(9) of the VAT Act.

165 Section 11(1)(i) of the VAT Act.

166 Section 11(1)(m) of the VAT Act.

167 Section 11(1)(mA) of the VAT Act.
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» goods supplied to a non-resident non-vendor who has contracted with the vendor
to deliver the goods to another vendor if the goods form part of a supply by the
non-resident non-vendor to the other vendor if they will be used by the recipient
to make only taxable supplies'®®; or

» goods supplied, other than by an inbound duty and tax free shop, which have
been imported and entered into a licensed Customs and Excise storage
warehouse before entry for home consumption'®®; and

» goods supplied by an inbound duty and tax free shop'7°.

The VAT Act defines “exported”’! in relation to movable goods supplied by a

vendor in terms of a sale or instalment credit agreement, to mean:

(a) consigned or delivered by the vendor to the recipient at an address in an
export country...; or

(b) delivered by the vendor to the owner or charterer of any foreign-going
ship...or to a foreign-going aircraft when...going to...an export country
and such goods are for use or consumption in such ship or aircraft...; or

(c) delivered by the vendor to the owner or charterer of any foreign-going
ship...for use in such ship; or

(d) removed from the Republic by the recipient for conveyance to an export

country in accordance with...an export incentive scheme. ..

It can be concluded that movable goods destined for a place outside South Africa
are only “exported” for VAT purposes if the goods are supplied in terms of a sale or
instalment credit agreement. The VAT Act defines “export country’'’2 as a country
other than the Republic and any place which is not in South Africa. The President
may by notice in the Government Gazette deem a specific country or territory not to
be an export country, from a date and to the extent indicated in the notice. The zero

rating of goods destined for use outside South Africa or in certain designated areas

168 Section 11(1)(q) of the VAT Act.
169 Section 11(1)(u) of the VAT Act.
170 Section 11(1)(v) of the VAT Act.
71 Section 1(1) of the VAT Act.
72 Section 1(1) of the VAT Act.
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(such as IDZs) is generally clear and can be applied with relative ease. These rules
usually adhere to the destination principle and ensure that tax is levied on final
domestic consumption. Some of these rules may have practical shortcomings, such
as the time limits in which to obtain documentary proof to substantiate direct or
indirect exports, in the absence of which the standard rate applies. The VAT Act and
various SARS guidelines and rulings do not necessarily provide alternatives to
ensure adherence to the destination principle, where it can be clearly demonstrated
that the goods are consumed outside South Africa or in a designated area, but the

time limits or documentary requirements have not been met.

Areas of particular importance that may require amendment are discussed below.

Supplies of foreign land by way of sale or lease

The exemption of supplies (by way of sale or lease) of land situated outside South
Africa narrows the jurisdictional reach of the tax'”® (Schenk, 2012) and removes
these supplies from the ambit of the definition of “enterprise”'’* (Theron, 2012). The
categorisation of a specific supply of goods as exempt if made outside South Africa
and so disallowing the benefits associated with making zero-rated supplies'’, is
contrary to the general structure of the VAT Act and inequitable when compared to
the VAT treatment of exports of movable goods (de Wet, 2012). It is also inequitable
when compared to services supplied by local suppliers to foreign recipients, which
qualify for the zero rate'’® (Badenhorst, 2011). This exemption is contrary to the
destination principle, as the fixed property is located and used outside South Africa.
However, the VAT incurred on goods or services acquired by a vendor from South
African suppliers to construct, repair, maintain, insure, etc., the property, may be
insignificant (Meyburgh, 2011). The legislator should consider deleting the
exemption and could replace it with a provision that zero rates supplies (by way of

sale or lease) of land situated outside South Africa (Glyn-Jones, 2012).

173 Section 12(e) of the VAT Act.

74 Section 1(1) of the VAT Act, through the working of proviso (v) to the definition of “enterprise”.
75 SARS general written VAT Ruling 419, withdrawn on 1 August 2009.

176 Section 11(2)(l) of the VAT Act.
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Supplies of goods by non-residents before entry for home consumption

South Africa has designhated areas that are treated as being outside South Africa,
even though these areas are geographically in South Africa. Pre-entry sales among
non-residents often arise in South African territorial waters before entry for home
consumption. A non-resident that continuously or regularly supplies goods that enter
South African territorial land and waters may be required to register for VAT, even if
the non-resident does not have a permanent establishment or place in South Africa.
Non-residents without a permanent establishment or place in South Africa generally
want to avoid the compliance burden of registering for VAT177. As a result, the VAT
Act exempts1 the supply of goods in South Africa by a non-resident non-vendor
(excluding goods supplied by an inbound duty and tax free shop), which have not
been entered for home consumption. The non-resident may apply to the
Commissioner for SARS who may direct that the exemption will not apply.1® The
supply of goods (excluding goods supplied by an inbound duty and tax free shop),
which have been imported and entered for storage in a licensed Customs and
Excise storage warehouse but have not been entered for home consumption, is
subject to the zero ratel8 The VAT Actl8l does not provide enough clarity on
whether certain supplies (or sales) are made inside or outside South Africa
(Rudolph, 2012), for example, where a "sale”1® is made whilst the goods are
outside South Africa, i.e. the non-resident transacts or acts in consequence of which
ownership will pass to another person, but the actual transfer of ownership is
delayed until after importation into South Africa (Rudolph, 2012).

177 Explanatory Memorandum on the Taxation Laws Amendment Bill, 2012: clause 147.

18 Section 12(k) of the VAT Act.

1M Glyn-Jones (2012) suggested that the South African VAT Act could move closer to the NZ GST
Act - see section 8(4) of GST Act.

18 Section 11(1)(u) of the VAT Act.

1l Section 13 of the VAT Act.

® Section 1(1) of the VAT Act defines "supply” to include "performance in terms of a sale”. Section
1(1) of the VAT Act defines "sale” as meaning "an agreement of purchase and sale and includes any
transaction or act whereby or in consequence of which ownership of goods passes or is to pass from

one person to another”.
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Inter-jurisdictional VAT rules applicable to services
The term "services” is defined as:

anything done or to be done, including the granting, assignment, cession or
surrender of any right or the making available of any facility or advantage, but
excluding a supply of goods, money or any stamp, form or card contemplated
in paragraph (e) of the definition of "goods”183

The term "financial services” includes certain activities which are deemed to be
financial services184 These activities include the exchange of currency; certain
dealings in cheques or letters of credit, debt securities, participatory securities; the
provision of credit, long term insurance, an interest in superannuation schemes; and
certain dealings in derivatives and options. Certain financial service activities are
deemed to be subject to tax if a fee, commission, merchant’s discount or similar
charge, excluding any discounting cost, is charged18& Although financial services
comprise "services”, they are generally exempt from VATI185 except if zero rated18y.

The VAT Act zero rates certain supplies of services, based on intended location,

destination, or consumption, including:

international transport of passengers or goods and related services183

m insuring, arranging of insurance, or arranging of international transport of
passengers or goods18s,

m services directly in connection with land or improvements outside South Africald,

m services supplied directly in respect of:

o movable property outside South Africa when the services are rendered,

18 Section 1(1) of the VAT Act.

181 Section 1(1) read with section 2(1) of the VAT Act.

1% Certain fee-based financial services became subject to VAT on 1 October 1996 (with the deletion
of section 2(1)(n) of the VAT Act).

18 Section 12 read with section 2 of the VAT Act.

187 Section 11 (2) of the VAT Act.

18 Section 11(2)(a), (b), (c), (e) of the VAT Act.

1® Section 11 (2)(d) of the VAT Act.

1D Section 11 (2)(f) of the VAT Act.
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goods temporarily admitted into South Africa which are exempt from VAT on
importation;

certain goods “exported”9!; or

repair, maintenance, cleaning or reconditioning of a foreign going ship or

aircraft'92;

services comprising of:

@]

handling, pilotage, salvage or towage of any foreign going ship or aircraft
situated in South Africa;

services in connection with the operation or management of any foreign going
ship or aircraft; or

storage, repair, maintenance, cleaning, management or arranging the
provision of certain containers'®, or arranging those services, where the
services are supplied directly to a non-resident non-vendor, not through an

agent or another person;

services of arranging:

@]

@]

the supply of certain “exported” goods'®4;

the supply of repair, maintenance, cleaning or reconditioning, handling,
pilotage, salvage or towage of a foreign going ship or aircraft or certain
containers; or

transport of goods and ancillary transport services in South Africa for a non-

resident non-vendor'®;

repair, maintenance, cleaning or reconditioning of a railway train operated by a

non-resident non-vendor'%;

services physically rendered outside South Africa or to a customs controlled area

enterprise or an IDZ operator in a customs controlled area'®’;

services supplied to a non-resident, except if:

(@]

supplied directly in connection with land or improvements or movable

191 Paragraph (b) or (c) of the definition of “exported” in section 1(1) of the VAT Act.
192 Section 11(2)(g) of the VAT Act.

193 Those referred to in paragraph (1)(i) of Schedule 1(1) to the VAT Act.

194 Paragraph (b) or (c) of the definition of “exported” in section 1(1) of the VAT Act.
195 Section 11(2)(i) of the VAT Act.

196 Section 11(2)(j) of the VAT Act.

197 Section 11(2)(k) of the VAT Act.
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property (excluding debt; equity; or participatory securities) in South Africa
when the services are rendered, except movable property exported to that
person after the supply of the services, or which forms part of a supply by that
person to a registered vendor and the services are supplied to that person for
purposes of the supply to the registered vendor; or

o supplied directly to that person or another person, except services which form
part of a supply by that person to a registered vendor and the services are
supplied to that person for purposes of the supply to the registered vendor, if
that person or another person is in South Africa when the services are
rendered; and

o It comprises of the acceptance of an obligation to refrain from carrying on any
enterprise, to the extent that the carrying on of that enterprise would have
occurred in South Africa’s;

»  services comprising:

o filing, prosecution, granting, maintenance, transfer, assignment, licensing or
enforcement, including the incidental supply by the supplier of such services
or any other services necessary for the supply of the services, of intellectual
property rights, including patents, designs, trademarks, copyrights, knowhow,
confidential information, trade secrets or similar rights;

o acceptance of an obligation to refrain from pursuing or exercising in whole or
in part any such rights, to the extent that the rights are used outside South
Africa’®;

» services supplied by a vendor for purposes of his foreign branch or main
business?®, except if:

o supplied directly in connection with land or improvements or movable
property (excluding debt; equity; or participatory securities) in South Africa
when the services are rendered, except movable property consigned or
delivered to that person at an address in an export country after the supply of
the services or which forms part of a supply by that person to a registered

vendor and the services are supplied to that person for purposes of the

198 Section 11(2)(l) of the VAT Act.
198 Section 11(2)(m) of the VAT Act.
200 As contemplated in section 8(9) of the VAT Act.
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supply to the registered vendor; or
o supplied directly to that person or another person, except services which form
part of a supply by that person to a registered vendor and the services are
supplied to that person for purposes of the supply to the registered vendor, if
that person or another person is in South Africa when the services are
rendered?0':
» vocational training of employees (not educational services) for a non-resident
non-vendor employer2®?; and
» services relating to goods under warranty to the extent that the services are
provided for consideration in terms of the warranty and supplied to a non-
resident non-vendor warrantor who is outside South Africa when the services are

rendered, if the goods were subject to tax upon importation2%3.

Insuring or arranging of insurance relating to cross-border supplies

The VAT Act zero rates the insurance or arranging of insurance, or arranging of
international transport of passengers or goods?*4 Services supplied directly in
connection with land (and improvements thereto) situated outside South Africa are
also subject to the zero rate?>. This zero rate would arguably not apply to insurance
services on the basis that insurance services cannot be supplied directly in
connection with land?® (Rudolph, 2012). Services supplied directly in respect of
movable property situated outside South Africa when the services are rendered;
goods temporarily admitted into South Africa which are exempt from VAT on

importation; certain goods “exported’?®’”: and repair, maintenance, cleaning or

H

201 Section 11(2)(0) of the VAT Act.

202 gection 11(2)(r) of the VAT Act.

203 Section 11(2)(v) of the VAT Act.

204 Section 11(2)(d) of the VAT Act.

205 Section 11(2)(f) of the VAT Act.

208 This issue and other questions relating to the VAT effects of short term insurance has, to a large
extent, been clarified as SARS in consultation with a SAIA established VAT Committee, represented
by VAT specialists and the insurance industry to finalise a general written ruling, (reconfirming a
ruling which the industry relied on since 1991) and a “Value-Added Tax Guide for Short Term
Insurance”.

207 Paragraph (b) or (c) of the definition of “exported” in section 1(1) of the VAT Act.
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reconditioning of a foreign going ship or aircraft; are also subject to the zero rate?®.
Insurance services could arguably be zero-rated in terms of these provisions
(Rudolph, 2012).

Certain financial services are arguably supplied directly in respect of movable
property situated outside South Africa and subject to the zero rate in terms of these
provisions. Clarification of the differences (if any) in meaning of the phrases “directly
in respect of"2% and “directly in connection with”?'% would enhance legislative clarity
(Rudolph, 2012).

Services directly in connection with land or improvements outside South
Africa

The VAT Act zero rates services supplied directly in connection with land or
improvements situated outside South Africa®''. This zero rating provision deems the
consumption of services supplied directly in connection with land or improvements

to be where the land is located.

Services directly in connection with movable goods outside South Africa or
goods temporarily admitted into South Africa

The VAT Act zero rates services supplied directly in respect of movable property
outside South Africa when the services are rendered, or goods temporarily admitted
into South Africa which are exempt from VAT on importation, or certain goods
“exported”?'2 or repairs, maintenance, cleaning or reconditioning of a foreign going
ship or aircraft?'3. The zero rating provision deems consumption of services supplied
directly in connection with movable goods to be where the goods are situated when
the services are rendered. The zero rate provision also approximates consumption
of services supplied directly in connection with goods temporarily admitted into
South Africa not to be in South Africa.

208 Section 11(2)(g) of the VAT Act.
209 Section 11(2)(g) of the VAT Act.
210 |n, for example, sections 11(2)(f) and 11(2)(l) of the VAT Act.
211 Section 11(2)(f) of the VAT Act.
212 paragraph (b) or (c) of the definition of “exported” in section 1(1) of the VAT Act.
213 Section 11(2)(g) of the VAT Act.
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Services relating to “exported goods", foreign going ships or aircraft,
containers, and foreign owned railway trains

The VAT Act zero rates certain services relating to foreign going ships or aircraft,
and certain containers2l4 situated in South Africa; services of arranging the supply of
certain "exported” goods2l5and transport of goods and ancillary transport services in
South Africa for a non-resident non-vendor2l6 Repairs, maintenance, cleaning or
reconditioning of a railway train operated by a non-resident non-vendor are also
subject to the zero rate2l7. This zero rating provision deems the consumption of
services relating to foreign going ships or aircraft, and certain containers, to be
outside South Africa. This zero rating provision further deems the consumption of
repairs, maintenance, cleaning or reconditioning of a railway train operated by a

non-resident non-vendor to be outside South Africa.

Services physically rendered outside South Africa or to a customs controlled
area enterprise or an IDZ operator in a customs controlled area

Services which are physically rendered elsewhere than in South Africa or to a
customs controlled area enterprise or an IDZ operator in a customs controlled area
can be zero rated2l8 Services that are supplied to the non-resident or any other
person whilst the non-resident or the other person is in South Africa, cannot be zero
rated. This zero rating provision deems the consumption of services physically
rendered elsewhere than in South Africa, or to a customs controlled area enterprise,
or an IDZ operator in a customs controlled area to be outside South Africa. It can be
concluded that the VAT Act attributes the place of consumption, in this instance, to

the place of performance2l9 This can be justified if consumption in the particular

214 Those referred to in paragraph (1)(i) of Schedule 1(1) to the VAT Act.
215 Paragraph (b) or (c) of the definition of "exported” in section 1(1) of the VAT Act.
216 Section 11 (2)(i) of the VAT Act.
217 Section 11 (2)(j) of the VAT Act.
218 Section 11 (2)(k) of the VAT Act.
219 The European model applies this proxy219to a designated list of services that would be expected
to be consumed where they are performed (Millar, 2008:201/202). New Zealand imposes a limitation
by reference to the underlying principle, namely the place of performance only results in zero-rating if
the nature of the services is such that they can only be physically received at the time and place
where they are physically performed.
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circumstances can only occur where performance happens.

Services capable of physical performance should be taxed in the jurisdiction where
they are performed, as they are generally consumed in such jurisdiction
(Badenhorst, 2011). Services capable of physical performance include cultural
performances, sporting events, conferences, meetings, entertainment, construction
services, training and education (Badenhorst, 2011). Clarification regarding whether
the services must be capable of being physically rendered and what is meant by
physically rendered may add to legislative certainty. This provision arguably does
not apply to insurance and certain financial services which are not capable of being
physically rendered. SARS apparently interprets this provision to apply only if the
services are consumed outside South Africa, irrespective of where the services are
actually rendered (Prinsloo, 2012). SARS is also of the view that a vendor cannot
rely on this provision if the supplies are made to a South African recipient where the
supplier has subcontracted the services physically supplied elsewhere than in South
Africa (van Heerden, 2012).

Consumption of services not capable of being physically rendered should arguably
not be determined with reference to a person’s “fixed or permanent place in the
Republic”, but with reference to the location of the recipient, which can be assumed
to be where the services are consumed (Badenhorst, 2011). Attributing consumption
of intangible or virtual services to the location of the recipient approximates where
the profit or income is earned from those services (Connell, 2011). Although
consumption of services not capable of being physically rendered should be
assumed to be where the recipient is located, it should not necessarily give rise to
VAT registration of a foreign supplier in South Africa (Badenhorst, 2011). This is so
since the location of “enterprise or activity” as envisaged in the definition of

“enterprise” may differ from the place of consumption?® (Badenhorst, 2011).

Services to non-residents outside South Africa

The VAT Act zero rates the supply of services to a non-resident, except if:

220 In accordance with the judgement in VAT Case 179 and the authorities quoted in that case.
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» supplied directly in connection with land or improvements or movable property
(excluding debt; equity; or participatory securities) in South Africa when the
services are rendered, except movable property exported to that person after the
supply of the services or which forms part of a supply by that person to a
registered vendor and the services are supplied to that person for purposes of
the supply to the registered vendor; or

» supplied directly to that person or another person (except services which form
part of a supply by that person to a registered vendor and the services are
supplied to that person for purposes of the supply to the registered vendor) if that
person or another person is in South Africa when the services are rendered; and

» it comprises the acceptance of an obligation to refrain from carrying on any
enterprise, to the extent that the carrying on of that enterprise would have

occurred in South Africa??!.

This zero rating provision mainly deems the consumption of services supplied to a
non-resident, to be outside South Africa. This provision then attributes consumption
of services supplied directly in connection with land or improvements or movable
property (excluding debt; equity; or participatory securities) in South Africa when the
services are rendered, to be in South Africa. Consumption of services directly in
connection with movable property exported after the supply, or which forms part of a
supply to a registered vendor is assumed to be outside South Africa???. This
provision also attributes the consumption of services supplied directly to a person in
South Africa when the services are rendered (except services which form part of a
supply by that person to a registered vendor and the services are supplied to that

person for purposes of the supply to the registered vendor) to South Africa.

The wording used in this provision is ambiguous and consideration should be given
to providing more legislative certainty in respect of the terms “directly” and “directly
in connection with” (as opposed to “directly in respect of’) and the reference to
“other person” (van Heerden, 2012). The reference to “other person” adds further

interpretational difficulties as it seems to imply a differentiation by the legislator

221 gsection 11(2)() of the VAT Act.
222 See also SARFU case.

139



between the contractual and beneficial recipient of a supply (de Wet, 2012). This is
one of the most relied on provisions to zero rate services to non-residents
(Schneider, 2012). The section has been the subject of many debates and has been
amended a number of times since the introduction of VAT. It has also been the
subject of many court cases over the past 25 years. The evolution of the provision
may give an indication of its ultimate objective and potentially its current meaning

and purpose (Schneider, 2012).

The provision, when first introduced, was mainly adapted from New Zealand’s GST
(Schneider, 2012). The 1991 wording was fairly basic and, in effect, zero rated
services supplied to and for a non-resident who was outside South Africa when the
services were rendered, If the services were not supplied directly in connection with
land or improvements in South Africa or movable property in South Africa when
rendered. The legislator soon realised that the wording did not adequately cater for

many scenarios (Schneider, 2012).

The most significant change to this provision was made in 1997 (Schneider, 2012).
The 1997 change provided context to the wording of the provision in that it changed
the wording supplied “to and for’ a non-resident to read “for the benefit of and
contractually to” a non-resident. The amendment also addressed the denial of the
zero rate where the services were supplied directly in connection with movable
property in South Africa when the services were rendered. The amendment
introduced an exception (to the movable property exception) by allowing the zero
rate to apply even though the services are supplied directly in connection with
movable property in South Africa as long as the movable property was exported to
the non-resident subsequent to the services, or where the movable property formed
part of supply by the non-resident to a registered vendor and the services were
supplied to the non-resident for purposes of its supply to the vendor. Although the
1997 amendment may have complicated the provision it also created a clear “proxy”
to ensure that foreign consumption is not subject to VAT and that final domestic
consumption is taxed. The Explanatory Memorandum inferred that the legislator

may have adopted the principles established in the New Zealand GST case of
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Wilson and Horton, as it provided that:

...any incidental benefit derived by a person...in...(South Africa) should (not)
disqualify the supply of the service from being zero-rated. Where...a local
newspaper contracts with a foreign advertiser to publish an advertisement,
the local newspaper will supply the service to the foreign advertiser at the
zero rate. The fact that local readers of the newspaper may also benefit from
reading the advertisement is...incidental and will not require the service to be
supplied at the standard rate. The word "directly”...ensures that an incidental

benefit will not affect the zero-rating... (Schneider, 2012).

In the New Zealand case, Wilson and Horton Ltd (1994 and 1995), the Court
considered whether advertising space supplied by a resident company to non-
residents was "directly in connection with” goods situated in New Zealand
(Schneider, 2012). Wilson and Horton placed advertisements in the New Zealand
Herald directed at foreign clients, which they zero-rated. The Court held that "(t)he
supply of space and the services rendered by Wilson and Horton are directly
connected with the advertising but not with the goods advertised. The goods are...at

least one step removed from the services supplied.” (Schneider, 2012).

The current wording originates from the 1998 amendment, which replaced the words
"for the benefit of and contractually to” a non-resident with "to” a non-resident
(Schneider, 2012). The Supreme Court of Appeal handed down two important VAT
judgments in this regard. In Commissioner for SARS v De Beers Consolidated
Mines Limited (1 June 2012) the Court followed a practical approach to determine
the "place of consumption” of services and concluded in casu that services
consumed by the board of directors are consumed where the board meets to
consider and decide issues and where transactions are implemented. Stellenbosch
Farmers' Winery v Commissioner for SARS2Z3 (25 May 2012) addressed two

231n 1991 United Distillers (UD), a UK based company, and SFW signed a distribution agreement. In
terms of the agreement UD granted SFW an exclusive distribution right to resell Bell's, Haig, and
Dimple Scotch whisky in Southern Africa for 10 years. Due to group restructuring in 1997 UD sought
early termination of the distribution agreement. In 1998 the parties dissolved the agreement and UD

agreed to pay SFW an amount in respect of the termination.
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important principles. Firstly, the Court confirmed that the early termination of a
distribution right occurred in the course or furtherance of Stellenbosch Farmers'

13

Winery’s VAT enterprise and was integral to “...the furtherance of the enterprise
carried on...” and constituted a taxable supply of a service. The service was held not
to have been supplied directly in connection with movable property situated in South
Africa (Schneider, 2012). Secondly, the Court confirmed that an incorporeal right is
located where the grantor resides, thereby clarifying the place of supply of a

contractual right for VAT purposes (Badenhorst, 2011).

In Master Currency (Pty) Ltd v Commissioner for SARS (unreported judgment, VAT
case number 712) it was held that currency or money is not movable property for
VAT purposes since “goods” include corporeal movable things and exclude money,
and “services” exclude the supply of money (Schneider, 2012). The Court also held
that foreign currency exchange services in a duty free area are consumed in South
Africa and do not constitute exports. The Court held that a company in a duty-free
area of an airport is located in South Africa for VAT purposes and that the zero rate

cannot be applied.

In ITC 1646 it was held that the supply of tickets to non-residents for the Rugby
World Cup 1995 in South Africa did not qualify for the zero-rate??*. In South African
Rugby Football Union (SARFU) v Commissioner for SARS (the appeal from
ITC 1646), the Court held that section 11(2)(I) did not apply as SARFU failed to
prove that the overseas organisers were not residents of South Africa at the time of
supply. It also held that it was likely that they conducted activities and had a fixed

place of business in South Africa.

SARS Interpretation Note 42, which deals with travel agents who sell packaged
tours to non-residents, treats the constituent parts of tour packages as separate
supplies?®. The provision of hotel accommodation in South Africa to a foreign tourist
is standard-rated, irrespective from where or through whom it was booked or paid

for, on the basis that the accommodation is used and enjoyed in South Africa. A

224 gection 11(2)(l) of the VAT Act.
225 gection 8(15) of the VAT Act.
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travel agent’s fee for arranging the accommodation prior to arrival of the tourist in
South Africa, however, is subject to the zero-rate (Schneider, 2012).

Intangible property

The VAT Act2X zero rates the supply of filing, prosecution, granting, maintenance,
transfer, assignment, licensing and enforcement in respect of intellectual property
rights (including patents, designs, trademarks, copyrights, know-how, confidential
information, trade secrets or similar rights) to any person, where the rights are used
outside South Africa. This zero rating of intellectual property rights used outside
South Africa attributes consumption to a place outside South Africa. South Africa
should consider introducing rules2/ to ensure that foreign enterprises do not have to
register if they supply intangible property to a South Africa vendor for purposes of
carrying on taxable supplies, if the South Africa vendor will be entitled to a full input
tax deduction (Prinsloo, 2012). The foreign enterprise should be deemed to conduct
an enterprise activity in South Africa where the foreign enterprise is making
available intangible property in South Africa to a non-registered South Africa person
or to a vendor who utilises the intangible services wholly or partially to make exempt
supplies (Prinsloo, 2012).

Services to foreign branches or main businesses

The VAT Act zero rates28 services deemed to be supplied2® by a vendor to or for
the purposes of its foreign branch or main business. This zero rating provision
attributes consumption of services supplied by a vendor to or for the purposes of his
foreign branch or main business to a place outside South Africa.

Services relating to cross-border warranties
The VAT Act zero rates services relating to goods under warranty to the extent that
the services are provided for consideration in terms of a warranty and supplied to a

non-resident non-vendor warrantor who is outside South Africa when the services

2% Section 11 (2)(m) of the VAT Act.

27 Similar to section 8(4) of the New Zealand GST Act.
28 Section 11(2)(o) of the VAT Act.

29 Section 8(9) of the VAT Act.
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are rendered, if the goods were subject to tax upon importation?3°. This provision
attributes consumption of services relating to goods under warranty supplied to a
non-resident non-vendor warrantor who is outside South Africa when the services
are rendered, if the goods were subject to tax upon importation, to be outside South

Africa.

The above section critically considered the VAT rate provisions relating to inter-
jurisdictional supplies with a view to identifying potential shortcomings. This entailed
a detailed consideration of the VAT consequences of exemptions and zero ratings;
inter-jurisdictional supplies of goods; supplies of foreign land; and goods supplied by
non-residents before entry for home consumption. The section also considered the
VAT treatment of inter-jurisdictional supplies of services; including insurance;
services connected with land or movable goods outside South Africa; services
connected with goods temporarily admitted into South Africa; services relating to
“exported goods”, foreign ships or aircraft, containers, and foreign owned railway
trains; services physically rendered outside South Africa or to a customs controlled
area enterprise or an IDZ operator in a customs controlled area; services to non-
residents outside South Africa; intangible property; services to foreign branches or
main businesses; and services relating to cross-border warranties. The section that
follows contains a detailed consideration of the VAT provisions relating to imported

services with a view to documenting current shortcomings.

5.24 Imported services

The imported service provisions impose VAT on certain imported services and act
as an anti-avoidance section (Badenhorst, 2006). The imported service provisions
theoretically ensure that consumption of imported services and consumption of local
supplies receive the same VAT treatment. In the absence of the imported service
provisions a VAT exempt entity or non-registered person who acquires services
from abroad would pay less VAT, compared to when buying from a VAT registered
person (Badenhorst, 2006). The VAT Act imposes VAT at 14% on the importation of

230 section 11(2)(v) of the VAT Act.
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certain servicesZ3L The term "imported services” is defined as:

...a supply of services that is made by a supplier who is resident or carries on
business outside the Republic to a recipient who is a resident of the Republic
to the extent that such services are utilized or consumed in the Republic

otherwise than for the purpose of making taxable supplies23.

The concept "imported services”233 contains the following elements:

m a supply of services made;

m by a supplier who is resident or carries on business outside South Africa;
m to a recipient who is resident in South Africa;

m to the extent that such services are utilised or consumed in South Africa;

m otherwise than for the making of taxable supplies.

A person who acquires services from a non-resident is required to account for VAT
on imported services or if the services are acquired for purposes other than making
taxable supplies. The VAT on imported service provisions are wide enough to
mandate that all individuals and non-vendors and vendors that import services to
make non-taxable supplies should account for output tax. A foreign person that falls
into the definition of "resident of the Republic” can also be liable for VAT on imported
services, irrespective of whether it is a vendor (Badenhorst, 2011). Although the
taxation of "imported services” is arguably not a place of supply ruleZ3, rules that
give guidance on whether imported services are consumed or utilized in South
Africa will add to legislative certainty (Rudolph, 2012). One of the main problems in
the South African VAT environment with regard to "imported services” is that
Government itself has not, until recently, accounted for VAT on imported services
(van Heerden, 2012). The recipient of imported services is required to calculate the
tax payable2d and remit payment to the SARS within 30 days of the time of

Al Section 7(1)(c) of the VAT Act.

22 Section 1(1) of the VAT Act.

2B Section 7(1)(c) of the VAT Act.

ZA This view is shared unanimously by all respondents who completed the questionnaire.

ZH Section 7(1)(c) of the VAT Act.
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supplyZ3%.

The VAT Act exempts237from imported services VAT, a supply which:

m is subject to the general charging section233
m if made in South Africa, would be zero-rated239 or

m if made in South Africa, would be exempt240.

As a result, if a supplier outside South Africa provides services to a resident in South
Africa that is subject to VAT in terms of the general charging section or zero rated or
exempt if it had been provided in South Africa, VAT on imported services does not
become payable. The VAT Act exempts investment income earned in South Africa
from VAT. Investment income earned from foreign investments is subject to the zero
rate, as the zero rate overrides the exemption24L As a result, investment income
earned on foreign investments constitutes consideration for a taxable supply, and is
subject to the zero rate. It can be argued that a foreign financial institution's services
are utilized and consumed where the services are physically performed, and where
the funds and investments to which they directly relate, are located (Badenhorst,
2007). The services are physically performed outside South Africa and the
underlying funds and investments are located outside South Africa. In the absence
of specific "place of supply rules”, the services provided by a foreign financial
institution would then arguably be utilized or consumed outside South Africa. The
fact that the South African resident may benefit from the services rendered by the
foreign financial institution, does not render the services utilized or consumed in
South Africa. This is an interesting observation which, if correct, could potentially
result in non-taxation as the foreign jurisdiction may also zero rate the foreign
financial institution's services on the basis that the supply is to a non-resident not

present in the foreign jurisdiction when the services are rendered.

Z% Section 14(1) of the VAT Act.
237 Section 14(5) of the VAT Act.
28 Section 7(1)(a) of the VAT Act.
2P Section 11 of the VAT Act.

200 Section 12 of the VAT Act.

2 Section 12(a) of the VAT Act.
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Services supplied by a foreign financial institution can be directly attributed to zero-
rated foreign investment income earned by the South African resident from the
foreign investment. To that extent, the foreign financial institution's services will be
utilized or consumed for the purpose of making taxable supplies (namely earning
zero rated foreign investment income) and should not be subject to VAT on imported

services, even if the services are utilized or consumed in South Africa.

SARS (2005a) published VAT General Written Ruling 442 in March 2005, which
held that where a South African resident invests monies abroad and incurs fees,
charges or commissions from the foreign financial institution for administering the
foreign investments, these services are considered to be consumed in the foreign
country, and are not regarded as imported services. The South African resident was,
as a result, not required to account for imported services VAT. SARS’ amended VAT
General Written Ruling 442242 provided that the consumption of the services
provided by a foreign financial institution takes place in South Africa, which required
the South African investor to account for VAT on imported services. In light of the
revised VAT General Written Ruling 442, not only foreign bank related services
became subject to VAT on imported services but also foreign portfolio management
fees, which has major cost implications for financial institutions investing funds
abroad. SARS subsequently withdrew all VAT general written rulings, including VAT
General Written Ruling 442.

In VAT case 14424 a life insurance company acquired services from various
overseas consultants and suppliers. The Court confirmed that a supply cannot be
subject to the general charging section and to VAT on imported services
simultaneously. Where a foreign supplier regularly and continuously supplies
services in South Africa, the foreign supplier conducts a VAT “enterprise” and is
required to register and account for VAT. Failure to register does not render the
recipient liable to account for VAT on imported services. To assess whether VAT on

imported services is payable it needs to be determined where the South African

242 Effective 1 March 2006.
243 \JAT 144 [2006] JOL 17138 (TC).
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resident utilizes or consumes the services supplied by the foreign financial
institution. The VAT Act does not provide guidance on where these services are
consumed. Services supplied by a foreign financial institution will typically include
administration of the foreign investments, investing funds transferred by the South
African resident, the withdrawal of funds, the calculation of investment returns, the
preparation and submission of regular investment statements, the acquisition and
disposal of investments, and transferring of funds into and from investment
portfolios. The foreign financial institution physically renders the administration
services in the country where the bank or investment account is located, by staff
located outside South Africa. The services are rendered in respect of underlying
investments located outside South Africa. The investments are acquired or disposed
of outside South Africa (Badenhorst, 2007).

Up to this point this chapter set out to describe the current VAT provisions relating to
non-resident persons with a link or connection to South Africa, the VAT rate
applicable to inter-jurisdictional supplies; and VAT on imported services. This
section also set out to identify and describe the current shortcomings. The following
section will attempt to suggest broad guidelines on what specifically should be
addressed (in detail) and how this could be addressed, without actually going so far

as to actually provide recommended wording for legislative changes.

5.3 ADDRESSING INTER-JURISDICTIONAL SHORTCOMINGS

5.3.1 A framework for addressing inter-jurisdictional VAT rule shortcomings

VAT systems generally seek to tax local or territorial consumption of goods and
services (Theron, 2012). Tax authorities must, as a result, be able to allocate taxing
rights to supplies. The South African VAT system subjects to tax, supplies made
through “activities...conducted...in South Africa or partially in the Republic’
(contained in the definition of “enterprise”). The allocation of these taxing rights is

impacted by the destination principle?*4, which seeks to tax domestic “consumption”

244 Report of the Value-Added Tax Committee, 19 February 1991, at p 2; Guide for Vendors (VAT
404) 6 September 2011, par 1.1.
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of goods or services (Meyburgh, 2011), regardless of where the goods are produced
or where the services are rendered. Certain zero rate provisions ensure that only
domestic consumption remains standard rated (Meyburgh, 2011). Inter-jurisdictional
VAT rules should allocate VAT to the country where consumption takes place

(National Treasury, 2012).

The remainder of this chapter considers the shortcomings in the inter-jurisdictional
VAT rules (treatment of non-resident VAT registrations and VAT rates applicable to
cross border supplies) in South Africa; formulates, in tabular format, high level
proposals to address these shortcomings; and considers, on a high level basis, the
introduction of certain specific place of supply rules in the South African VAT

system.

Meaning of inter-jurisdictional VAT rules

Inter-jurisdictional VAT rules can be defined as rules which govern where supplies
are made and how taxing rights are allocated between tax jurisdictions (Blakeley,
2012). In the South African context, these would be the rules which determine the
applicable VAT rate and when a person would be conducting a VAT “enterprise”
(Terblanche, 2012).

Objectives of inter-jurisdictional VAT rules
The objectives of place of supply and other inter-jurisdictional VAT rules should be

to provide:

» protection from intra-jurisdictional double taxation or non-taxation;

» certainty for suppliers and recipients on the jurisdictional allocation of taxing
rights;

» certainty for suppliers and recipients on the VAT rate applicable to a supply;

» certainty on a person’s obligation to register for VAT; and

* increased equity in the tax system (Nellen, 2012).

Introducing refined rules governing inter-jurisdictional transactions which guide the
place of consumption, supply, and “enterprise or activity” and explicit place of supply

rules, should be considered for the following reasons:
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» Taxpayers have the right to fair administrative action in terms of the Constitution.

» A tax system should provide certainty, especially in a self-assessment
environment such as VAT.

» A tax system should ensure global VAT harmonisation.

» A tax system should promote (or not discourage) foreign direct investment and
trade between South Africa and other countries (Terblanche, 2012 and Theron,
2012).

Allowing for discretion in defining inter-jurisdictional VAT rules

Discretionary powers should be limited as far as possible as they could create
uncertainty (Chauke, 2012). Discretionary powers could potentially empower the
Commissioner for SARS to broaden or narrow the reach of the VAT system (Glyn-
Jones, 2012 and Meyburgh, 2011). However, in so far as practically possible,
comprehensive inter-jurisdictional VAT rules may render it unnecessary to grant the
Commissioner for SARS discretionary powers except for services or activities not
included in the rules (Chauke, 2012)?*. Since the Commissioner for SARS is
responsible for administering the VAT Act and National Treasury is responsible for
tax policy, it can be argued that all deeming provisions should be part of the VAT Act
(National Treasury, 2012).

Developing a proxy for “utilised or consumed”

Defining the terms “utilised” or “consumed” could be an appropriate mechanism for
determining the incidence of VAT on a supply (National Treasury, 2012). The place
of consumption of intangible services should deem the services to be supplied
where the recipient is located, due to the practical difficulty of determining the actual
place of consumption (Badenhorst, 2011). This may not always be the case, for
example, if computer software is provided by a non-resident to a resident, the
computer software can be used in South Africa or outside South Africa if the
recipient travels (Badenhorst, 2011). Place of consumption, “enterprise or activity”,

or supply rules should provide specific guidance in respect of insurance services (for

245 Although the maijority of respondents to the questionnaire agreed that discretion should be limited
as far as possible, Connell (2011) and Schenk (2012) favour discretionary powers, the latter arguing
the need for this in a worldwide VAT system.
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example, based on location of the risk and the insured, etc.) (Meyburgh, 2011). A
general rule could be introduced which clarifies that the South African VAT system

seeks to tax final domestic consumption (van Heerden, 2012).

Method of introducing inter-jurisdictional VAT rules

Inter-jurisdictional VAT rules will become increasingly important as South Africa
develops and integrates globally and electronic transacting increases (Chauke,
2012). The VAT Act should define place of “enterprise or activity” rules to provide
clarity with regard to the obligation of a person, especially non-South African
residents, to register for VAT purposes in South Africa (Badenhorst, 2011). A
definition of “enterprise or activity” would provide clarity with regard to the extent to
which the activity will give rise to a VAT registration in South Africa®*. For example,
once-off projects which extend over a period, begs the question whether a non-
resident has an obligation to register for VAT purposes if it conducts a once-off
activity or project in South Africa that is expected to be completed within a limited
time frame. The legislator could clarify the time frame that would necessitate VAT

registration (Badenhorst, 2011).

Defining place of “consumption” rules to assist with the VAT rate could be done
through an interpretation note or a regulation that forms part of the law, drafted and
agreed upon by industry, National Treasury and SARS (Rudolph, 2012). Place of
consumption, “enterprise or activity”, and supply rules should preferably be
introduced as law and not by way of an interpretation note (de Wet, 2012 and
Theron, 2012). This could be done by insertion of a separate section in the VAT Act
as a single point of reference which would increase interpretational certainty
(Theron, 2012; Connell, 2011; and de Wet, 2012).

The VAT Act should contain a general place of supply rule with a general definition

and regulations for different types of supplies (Badenhorst, 2011).

246 This recommendation could imply introducing a certain degree of subjectivity that will allow SARS

to exclude limited activities from the liability to register in certain instances.
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5.3.2 Non-resident VAT registration

One of the major shortcomings in VAT policy is arguably that Government has not
made a firm policy decision on how to treat supplies made in South Africa by foreign
businesses, in the absence of a fixed or permanent place of business (van Heerden,
2012). Inter-jurisdictional VAT rules should serve to establish what to tax, whilst
endeavouring to reduce the need for tax compliance and attract foreign domestic
investment where possible (Glyn-Jones, 2012). Inter-jurisdictional VAT rules should
also provide clarity with regard to when a foreign principal who conducts business
through an agent (binding agent) or a sub-contractor (non-binding agent) in South
Africa would be creating an “enterprise” for VAT purposes (Rudolph, 2012). Where
goods or services are supplied through agents or sub-contractors in South Africa,
the services should not give rise to an obligation to register for VAT in South Africa.
The supply of goods will, in any event, be taxable on importation into South Africa,
and the supply through agents or subcontractors should qualify for the zero rate?# if

provided to registered vendors (Badenhorst, 2011).

In addition to clearly defining “enterprise or activity” as contained in the definition of
“‘enterprise”, the provision relating to local and foreign “branches or main
businesses” should be clarified. Introducing inter-jurisdictional VAT rules to narrow
the obligation of foreign entities to register for VAT in South Africa, to activities
carried on within South Africa from a fixed or permanent place of business in South
Africa®®® could be considered (Badenhorst, 2011). Such place of activity rules would
therefore not result in a loss of revenue to the State. The legislator could consider
allowing foreign businesses not to register for VAT purposes where non-registration
will not result in VAT leakage. This will reduce the cost of tax compliance of foreign
persons and SARS?4°.

247 Section 11(2)()(ii)(bb) of the VAT Act.
248 Refer to the examples in VAT Notice 741A of HM Customs and Excise.
249 Provisions similar to section 54(2A)(b) in respect of goods and section 11(2)(l)(ii) with respect to
services could be considered in order to keep certain foreign persons outside of the VAT net
(Terblanche, 2012).
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The most significant shortcomings in the South African VAT system with regard to

foreign business activities in South Africa which could be addressed by law changes

or introducing specific place of supply rules are captured in Table 5.1 below.

Table 5.1:

Intangible property

Turnkey projects

Illustrations and Shortcomings

The law and various communications

of SARS on the subject make it

unclear whether a foreign business

that makes intellectual property
(owned and registered offshore)

available to residents on a

continuous basis or supplies services
via the internet could create a VAT
"enterprise”, even if the non-resident

has little or no physical activities or

may not use any equipment or

facilities locally.

This uncertainty is exacerbated as

the intellectual property could legally

be made available in or outside
South Africa.

Where a foreign supplier designs and

constructs goods and makes

2 Similar to section 8(4) of the New Zealand GST Act.
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Place of supply and foreign business activities in South Africa

Potential Solutions

Physical activities (which need
to be defined) and not only
supplies, should be a pre-
requisite to create a VAT
"enterprise” (Meyburgh, 2011).
RulesX) could be introduced to
ensure that foreign enterprises
are not required to register if
they supply intangible property
to a vendor if the vendor will be
entitled to a full input tax
deduction (Prinsloo, 2012).

A foreign enterprise can be
deemed to conduct an
"enterprise” in South Africa if it
makes intangible property
available in South Africato a
non-registered person or a
vendor who uses the services
wholly or partially to make
exempt supplies (Prinsloo,
2012).

The meaning of an "enterprise
or activity” (physical,
contractual, or economic)
should be clarified (Rudolph,
2012).

Proviso (i) to "enterprise” could

provide more guidance on how



Supplies made

through Agents

Enabling activities
resulting in

supplies

supplies in and outside South Africa,
the VAT treatment creates
uncertainty. This arises due to
difficulty in determining which
activities are carried out inside and
which outside of South Africa and, if
outside South Africa, what the value
of the supplies are that were
generated from the offshore
activities. These difficulties often
arise if the delivery price is not split
between local and foreign activities.
The law is unclear as to whether a
foreign business that subcontracts
the supply of services to a local sub-
contractor and the non-resident entity
imports goods into South Africa for
this purpose, would create a VAT
"enterprise”. Goods imported are
deemed to be imported by the agent
(and not the foreign principal) in
terms of section 54(2A) (b), read with
section 8(20).

The law does not differentiate
between a foreign business
appointing a local binding agent, as
opposed to an independent agent, to
render services for and on its behalf.
The law is unclear on whether a
foreign business that has activities in
South Africa purely to enable the
making of supplies outside South
Africa would create an "enterprise”
for VAT purposes, for example,
where a foreign news agency sends
reporters to South Africa on a
continuous and regular basis to
gather information. The information is
used offshore by the main business

to compile news programmes which
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to split activities and attribute
values to these activities in and
outside of South Africa
(Meyburgh, 2011).

It should be clarified whether a
foreign business conducts an
"enterprise” through an agent
making supplies on its behalf in
South Africa (Rudolph, 2012).
A foreign business should be
permitted not to register as a
VAT vendor if it supplies
services through a local agent
and the agent assumes its VAT

obligations (Prinsloo, 2012).

It should be clarified whether
supplies emanating from
enabling activities in South
Africa are made in South Africa
and whether the off-shore
supplier would carry on a VAT
"enterprise” (Connell, 2011).



Electronically

provided services

are then broadcasted across the

world, including locally.

Specific potential shortcomings in the

current electronic services VAT

provisions include the registration

threshold; the need to issue tax

invoices; applying the provisions to

supplies in a group of companies;

listing electronic services versus

differentiating between business-to-
business and business-to-consumer

services; and certain interpretational

shortcomings.
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9

10

12

The registration threshold for
foreign electronic service
suppliers should be
reconsidered in light of the
OECD neutrality principle
(Davis VAT Report, 2015:93).
The OECD recommendations
in respect of the issuing of
invoices need to be compared
to the South African VAT
system to establish their
appropriateness. The default
legal position should require a
vendor to adopt the invoice
basis whilst retaining the option
to use the payments basis,
subject to the legal
requirements (Davis VAT
Report, 2015:84).
Consideration should be given
to exclude supplies in a "group
of companies” (as defined for
Income Tax purposes) from the
ambit of the e-commerce
provisions (Davis VAT Report,
2015:93).

Listing qualifying electronic
services, as the Regulation
does, may not be flexible
enough to adapt to
developments. Electronically
supplied services could be

categorised and explained in a



Limited duration

supplies

Supplies ofgoods
before entry for

home consumption

The law is not clear on whether a
foreign supplier who enters South
Africa for a once-off predetermined
time period to make a supply/ies
would create a VAT "enterprise”?
The law seems to indicate that a
"sale” of goods made whilst the
goods are outside South Africa, i.e.
the non-resident transacts or acts in
consequence of which ownership will
pass to another person, but the
actual transfer of ownership is
delayed until after importation into
South Africa (Rudolph, 2012), may
create an "enterprise” for the non-

resident.
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13

14

15

16

17

guide (Davis VAT Report,
2015:93).

If an exhaustive list is preferred,
the Regulation should be
reviewed and updated
regularly, for example every
two years. Attaching specific
place of supply rules to actual
facilities should be avoided to
ensure flexibility (Davis VAT
Report, 2015:93).

It should be considered
whether the Regulation should
distinguish between business-
to-business and business-to-
consumer supplies (Davis VAT
Report, 2015:89).
Interpretational shortcomings in
the Regulation should be
addressed, for example "still

image”; "subscription service to
a web site”; and "subscription”
(Davis VAT Report, 2015:91-
92).

It should be clarified at which
point limited duration ventures
or supplies would create a VAT
"enterprise” (Glyn-Jones,
2011).

The law should be amended or
guidance provided to address
whether supplies made outside
South Africa, but ownership
passes in South Africa, would

create an "enterprise”.



Consignment

goods

Telecommunication

services

The VAT Act is not clear on whether
a foreign consignor would create a
VAT "enterprise” in South Africa in
consequence of ownership in goods
passing whilst in South Africa,
although it seems plausible.

It is also doubtful whether the local
consignee would be entitled to claim
the VAT incurred on importation as
an input tax deduction where the
consignment agreement is
continuous.

Foreign telecommunication suppliers
who make supplies of
telecommunication services in South
Africa without establishing a local
presence are currently arguably not
conducting an "enterprise” and not
required to register for VAT
purposes.

Arguments could potentially be
advanced to the contrary, although it
may require some technical
supporting evidence to do so.

In addition, the VAT Act contained
legislation relating to foreign
telecommunication service providers,
but the legislation never became
effective.

As a result, the VAT Act currently
does not contain any provisions
relating to foreign

telecommunications.
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19

It should be clarified whether a
consignor creates a VAT
"enterprise” and whether the
consignee would be entitled to
claim an input tax deduction on
the goods imported (Glyn-
Jones, 2012).

Telecommunication services
should be defined and included
in the definition of "enterprise”
(de Wet, 2012). Various
aspects should be clarified or
defined, including:

m international roaming by
residents outside South
Africa;

m non-residents leasing
network capacity locally to
provide telecommunication
services in South Africa;

m  use of telecommunication
infrastructure in South
Africa;

m  consumption of
telecommunication services
in South Africa;

m competitive inequity
between domestic and
foreign suppliers; and

m  specific guidance on, for
example, whether the use
of a server, antenna, cable
or satellite network in South
Africa will constitute an

activity in South Africa.



Foreign Insurance

Services

Foreign branch or

main business

Foreign insurance underwriters
writing insurance business in South
Africa through binding agents would
arguably not carry on an "enterprise”.
This is contrary to the provisions that
apply to Lloyd’s of London, which is
specifically included in the definition

of "enterprise”.

Deeming "transactions” between the
local enterprise and its foreign
counterpart to be supplies is
seemingly unnecessary as the
normal provisions which govern
transactions between separate legal
personae apply.

The nature or extent should be
determined of the "separate
accounting system” that should be
maintained (Meyburgh, 2011).
Which supplies emanate from
activities carried on in South Africa
and outside South Africa should be
established, especially where a non-
resident carries on similar activities
inside and outside South Africa
(Meyburgh, 2011).

A branch or main business as
"separate”ZAl should be identified
(Badenhorst, 2011). The VAT Act is
unclear whether this requirement

indicates separate identification with

20

21

To the extent that foreign
insurers conclude contracts of
insurance in South Africa
permitted by the Short-term
Insurance Act, 1998, they
should be required to register
as vendors. This should
arguably not apply to reinsurers
as the Short Term Insurance
Act contains adequate
safeguards to limit registration
to South African business.
Introducing inter-jurisdictional
VAT rules to narrow the
obligation of foreign entities to
register for VAT in South Africa
to activities carried on within
South Africa from a fixed or
permanent place of business in
South AfricaZ2 could be
considered (Badenhorst, 2011).
Such place of activity rules
would therefore not result in a

loss of revenue to the State.

Al Glyn-Jones (2012) recommended that the New Zealand GST definition of "non-resident” could be
implemented.

2 Refer to the examples in VAT Notice 741A of HM Customs and Excise.
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Services supplied
to foreign entities
consumed in South

Africa

Clarification of

regard to geography, activities and
operations, or some other means.
The meaning of an "enterprise
permanently situated at premises
outside the Republic” and whether
the enterprise must be carried on
from these premises outside South
Africa must be clarified. It can, for
instance, be questioned whether an
intermediary’s premises outside
South Africa (neither owned nor
rented by the vendor) from which the
vendor carries on an enterprise,
would fulfil this requirement
(Badenhorst, 2011).

Whether a foreign branch or main
business can have more than one
South African VAT registration for the
same legal entity must be determined
(Connell, 2011).

Whether incurring costs and
significant action to "carve-out”
supplies made outside South Africa
from the scope of VAT and keep an
independent accounting system must
be clarified, due to the worldwide
nature of the VAT system (Schenk,
2009:12).
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22 Consideration could be given to
zero rate services supplied to,
and consumed by, foreign
businesses in South Africa.
Exceptions, such as
accommodation (for example
with respect to tour operators),
can be addressed through
specific exclusions in the zero
rating provisions, as was done
in Namibia (Terblanche, 2012).

23 Consideration should be given



important terms to clarify certain terms used in
the VAT Act, associated with
"supply” such as "performed”,
"rendered”, "supplied, "utilised”,

or "consumed” (Prinsloo, 2012).

The potential solutions derived in this chapter, illustrated in Table 5.1 (above) and
Table 5.4 (below), have been analysed and then classified using three colours, as
described in Table 5.2 below.

Table 5.2:  Colour classification of potential solutions

Colour code Classification description

Red The researcheris ofthe view that the solution suggested is either not
justified, or the researcher does not agree that the current legislation
contains sufficient uncertainty that requires addressing

Orange The researcheris ofthe view that the solution suggested may have merit
but implementation is not critical to enhance certainty, or the problem
would be addressed elsewhere

Green The researcheris ofthe view that the proposed solution needs to be

implemented to enhance certainty

Table 5.3 below illustrates the researcher’s classification of the potential solutions in
respect of the foreign business activities contained in Table 5.1 above, by making

use of Table 5.2 above.
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Table 5.3:  Place of supply rules in respect of foreign business activities in

South Africa - suggested solutions evaluated

Intangible property

Turnkey projects

Supplies made

through Agents

Enabling activities
resulting in
supplies
Electronically

provided services

=

10

Potential Solutions

Physical activities (which need to be defined) and not only supplies,
should be a pre-requisite to create a VAT "enterprise”.

RulesZ3 could be introduced to ensure that foreign enterprises are not
required to register if they supply intangible property to a vendor if the
vendor will be entitled to a full input tax deduction.

A foreign enterprise can be deemed to conduct an "enterprise” in South
Africa if it makes intangible property available in South Africa to a non-
registered person or a vendor who uses the services wholly or partially
to make exempt supplies.

The meaning of an "enterprise or activity” (physical, contractual, or
economic) should be clarified.

Proviso (i) to "enterprise” could provide more guidance on how to split
activities and attribute values to these activities in and outside of South
Africa.

It should be clarified whether a foreign business conducts an
"enterprise” through an agent making supplies on its behalf in South
Africa.

A foreign business should be permitted not to register as a VAT vendor
if it supplies services through a local agent and the agent assumes its
VAT obligations.

It should be clarified whether supplies emanating from enabling
activities in South Africa are made in South Africa and whether the off-
shore supplier would carry on a VAT "enterprise”.

The registration threshold for foreign electronic service suppliers should
be reconsidered in light of the OECD neutrality principle.

The OECD recommendations in respect of the issuing of invoices need
to be compared to the South African VAT system to establish their
appropriateness. The default legal position should require a vendor to
adopt the invoice basis whilst retaining the option to use the payments
basis, subject to the legal requirements.

Consideration should be given to exclude supplies in a "group of
companies” (as defined for Income Tax purposes) from the ambit of the

e-commerce provisions.

A3 Similar to section 8(4) of the New Zealand GST Act.
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Limited duration
supplies

Supplies ofgoods
before entry for
home consumption
Consignment

goods

Telecommunication
services
Foreign Insurance

Services

Foreign branch or

main business

Services supplied
to foreign entities
consumed in South
Africa
Clarification of

important terms

12

13

14

15

16

17

18

20

21

24

25

Listing qualifying electronic services, as the Regulation does, may not
be flexible enough to adapt to developments. Electronically supplied
services could be categorised and explained in a guide.

If an exhaustive list is preferred, the Regulation should be reviewed and
updated regularly, for example every two years. Attaching specific place
of supply rules to actual facilities should be avoided to ensure flexibility.
It should be considered whether the Regulation should distinguish
between business-to-business and business-to-consumer supplies.
Interpretational shortcomings in the Regulation should be addressed, for

example "still image”; "subscription service to a web site”; and
"subscription”.

It should be clarified at which point limited duration ventures or supplies
would create a VAT "enterprise”.

The law should be amended or guidance provided to address whether
supplies made outside South Africa, but ownership passes in South
Africa, would create an "enterprise”.

It should be clarified whether a consignor creates a VAT "enterprise”
and whether the consignee would be entitled to claim an input tax
deduction on the goods imported.

Telecommunication services should be defined and included in the
definition of "enterprise”. Various aspects should be clarified or defined.
To the extent that foreign insurers conclude contracts of insurance in
South Africa permitted by the Short-term Insurance Act, 1998, they
should be required to register as vendors. This should arguably not
apply to reinsurers as the Short Term Insurance Act contains adequate
safeguards to limit registration to South African business.

Introducing inter-jurisdictional VAT rules to narrow the obligation of
foreign entities to register for VAT in South Africa to activities carried on
within South Africa from a fixed or permanent place of business in South
AfricaZ4, could be considered.

Consideration could be given to zero rate services supplied to, and
consumed by, foreign businesses in South Africa. Exceptions, such as
accommodation (for example with respect to tour operators), can be
addressed through specific exclusions in the zero rating provisions, as
was done in Namibia.

Consideration should be given to clarify certain terms used in the VAT

Act, associated with "supply” such as "performed”, "rendered”,

X Refer to examples in VAT Notice 741A of HM Customs and Excise.
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"supplied, "utilised”, or "consumed”.

5.3.3 VAT rate applicable to inter-jurisdictional supplies and imported

services

The most significant shortcomings in the South African VAT system with regard to
the VAT rate applicable to inter-jurisdictional supplies and imported services which
could be addressed by law changes or the introducing specific place of supply rules

are captured in Table 5.4 below.

Table 5.4: Place of supply rules to determine the VAT rate and imported

services
Shortcomings Potential Solutions
Composite It is unclear whether sections 11(1), 11(2) 1 Itshould be clarified when a
supplies or both apply to composite supplies. This supply is deemed to be
is important as certain zero rating "goods” or "services”.

provisions deal with services supplied "in 2 Concepts such as "directly in

respect” of or "in connection with” "goods” respect of”, "directly in

or "services” "inside” or "outside” South connection with” and "use”
Africa, for example, sections 11 (2)(f); (g); or "consumption” should be
(K); (1)) and (m). This can be illustrated by clarified for purposes of zero
a local company that makes composite rating (Meyburgh, 2011).

supplies, i.e. goods and services which

form part of a single supply.
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Management,
consulting, and

related services

Local services
provided to
foreign business
operations of
local company

with no presence

Section 11(2)(l) does not apply to certain
services, even though they are not
consumed in South Africa, for example,
where a local company provides
management and related services to a
foreign company. Two senior managers of
the foreign company die. As a result, the
foreign company becomes effectively
managed locally and becomes "resident”
for VAT purposes. If the deceased
managers are replaced by foreign
managers, the foreign company will not be
effectively managed in South Africa, and
section 11 (2)(l) applies again.

Services rendered to non-residents,
(including a service not capable of
physical performance, such as consulting
services or management services)
supplied to a person who is in South
Africa at the time the service is rendered
could strictly be consumed outside South
Africa when the non-resident returns to
the foreign country.

Also, if a firm consults to a non-resident
via phone, video conference, electronic
mail or some other electronic means
whilst the non-resident is outside South
Africa, the service is zero rated in terms of
section 11 (2)(l). Ifthe non-resident travels
to South Africa for the consultation, SARS
is of the view that the zero rate does not
apply as the person is present in South
Africa at the time of the consultation in
terms of section 11 (2)(I)(iii).

Certain services supplied by local
suppliers cannot be zero rated in terms of
section 11 (2)(I) although the services are
consumed outside South Africa, since the
services are supplied to a "resident”. For

example, a locally incorporated company
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3

Management services
should be deemed to be
supplied where the recipient
is located (Badenhorst,
2011).

All consulting services
should be treated in the
same manner for VAT
purposes, irrespective of the
medium through which they
are provided (Badenhorst,
2011).

These services could be
deemed to be supplied
where the recipient has
established its business
operations (Badenhorst,
2011).



in South Africa

Local services
provided to
foreign branch of

local vendor

Supplies of
foreign land by
way ofsale or

lease

Services to non-
residents outside

South Africa

26 SARS general written VAT Ruling 419, withdrawn on 1 August 2009.

with no physical presence locally, that only
has foreign operations, with its head office
established in a foreign country, engages
local suppliers to supply services in
respect of its foreign business operations.
Certain services cannot be zero rated in
terms of section 11(2)(l) as they are
rendered to a "resident”. If the South
African vendor supplies the services
directly, they can be zero rated in terms of
section 11 (2)(0). Where a foreign
company has a local branch, the services
rendered to the foreign company’s
offshore operations could be zero rated as
the services are not rendered to a
"resident”.

Supplies of foreign land by way of sale or
lease are categorised as exempt and the
benefits associated with zero-rated
supplies are disallowedZ%. This is contrary
to the general structure of the VAT Act
and inequitable when compared to the
VAT treatment of exports of movable
goods (de Wet, 2012).

Wording, such as "directly” and "directly in
connection with” (as opposed to "directly
in respect of”) and the reference to "other
person”, used in section 11 (2)(I) is
ambiguous. The reference to "other
person” seems to imply a legal
differentiation between the contractual and
beneficial recipient of a supply (de Wet,
2012).
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These services could be
deemed to be supplied
where the recipient has
established its business
operations (Badenhorst,
2011).

The law should be amended
to allow supplies of foreign
land by way of sale or lease
to be subject to the zero
rate, if done in the course or
furtherance of an

"enterprise”.

Consideration should be
given to enhancing
legislative certainty in
respect of the terms
"directly” and "directly in
connection with” (as
opposed to "directly in
respect of”) and the
reference to "other person”
(van Heerden, 2012).



Foreign The meaning of the phrases "directly in

Underwriting respect of"Z6 and "directly in connection
Insurance with"%/ as they, for example, are
Business contained in section 11 and relate to

insurance services creates uncertainty
(Rudolph, 2012).

The meaning of services "physically
rendered” (section 11(2)(k) of the VAT

Act) creates uncertainty.

Foreign branch or As a branch and its main business are

main business part of the same legal person; either of
them, in falling within the definition of
"Resident of the Republic” would draw the
other one into the definition. As a result,
the general zero rate provisions that apply
to independent parties, where it relies on
"Resident of the Republic”, would not

entitle the local vendor to zero rate

X% Section 11 (2)(g) of the VAT Act.
A7 In, for example, sections 11(2)(f) and 11(2)(I) of the VAT Act.
2B Section 11(2)(g) of the VAT Act.
2P In, for example, sections 11(2)(f) and 11(2)(I) of the VAT Act.
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10

12

Clarification of the
differences in meaning of the
phrases "directly in respect

of"258 and "directly in

connection with”259 would
enhance legislative certainty
(Rudolph, 2012).
Clarification of whether the
services must be capable of
being physically rendered
and what is meant by
physically rendered would
add to legislative certainty.
Consumption of services not
capable of being physically
rendered should not be
determined with reference to
a person'’s "fixed or
permanent place in the
Republic” but with reference
to the location of the
recipient, which can be
assumed to be where the
services are consumed
(Badenhorst, 2011).
Non-vendor foreign
branches or main
businesses could be
excluded from the definition
of "Resident of the
Republic”, to the extent that
they do not have an
"enterprise or activity” in
South Africa.



Imported Services

supplies to its foreign "VAT person”.
One of the main problems in the South
African VAT environment with regard to
"imported services” is that Government
itself does not self-assess and pay over
VAT on imported services (van Heerden,
2012).

The concepts of "utilized” or "consumed”
are not defined terms and, as such, create
interpretational difficulty (Rudolph, 2012).
A specific example that would need
clarification is whether fees charged by
foreign financial institutions managing
foreign investments for South African
persons would attract VAT on imported

services (Badenhorst, 2007).

13

14

15

SARS should enforce
compliance by Government
of the imported services
legislation, which, if not
complied with, should be
subject to penalties and
interest. Alternatively,
National Treasury should
seek to revise the policy in
this regard.

The terms "utilized” and
"consumed” should be
clarified in law or by way of
Guidelines.

Specific clarification would
be required for foreign
financial institution fees
charged to South African
persons in respect of foreign

investments.

Table 5.5 below illustrates the researcher’s classification of the potential solutions in

respect of foreign business activities contained in Table 5.4 above, by making use of

Table 5.2 above.

Table 5.5:

services - suggested solutions evaluated

Composite

supplies

Management,
consulting, and

related services

Potential Solutions

Place of supply rules to determine the VAT rate and imported

1 ltshould be clarified when a supply is deemed to be "goods” or "services”.

2 Concepts such as "directly in respect of”, "directly in connection with” and

"use” or "consumption” should be clarified for purposes of zero rating.

3 Management services should be deemed to be supplied where the

recipient is located.
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4 All consulting services should be treated in the same manner for VAT

purposes, irrespective of the medium through which they are provided.

Local services 5 These services could be deemed to be supplied where the recipient has
provided to established its business operations.

foreign business

operations of

local company

with no presence

in South Africa

Local services 6 These services could be deemed to be supplied where the recipient has
provided to established its business operations.

foreign branch of

local vendor

Supplies of 7 The law should be amended to allow supplies of foreign land by way of
foreign land by sale or lease to be subject to the zero rate, if done in the course or

way ofsale or furtherance of an "enterprise”.

lease

Services to non- 8 Consideration should be given to enhancing legislative certainty in respect
residents outside of the terms "directly” and "directly in connection with” (as opposed to
South Africa "directly in respect of”) and the reference to "other person”.

Foreign 9 Clarification of the differences in meaning of the phrases "directly in
Underwriting respect of’260 and "directly in connection with”261 would enhance
Insurance legislative certainty.

Business 10 Clarification of whether the services must be capable of being physically

rendered and what is meant by physically rendered would add to
legislative certainty.

11 Consumption of services not capable of being physically rendered should
not be determined with reference to a person’s "fixed or permanent place
in the Republic” but with reference to the location of the recipient, which
can be assumed to be where the services are consumed.

Foreign branch or 12 Non-vendor foreign branches or main businesses could be excluded from
main business the definition of "Resident of the Republic”, to the extent that they do not

have an "enterprise or activity” in South Africa.

20 Section 11 (2)(g) of the VAT Act.
Al In, for example, sections 11(2)(f) and 11(2)(I) of the VAT Act.
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Imported Services 13 SARS should enforce compliance by Government of the imported
services legislation, which, if not complied with, should be subject to
penalties and interest. Alternatively, National Treasury should seek to
revise the policy in this regard.

14 The terms "utilized” and "consumed” should be clarified in law or by way
of Guidelines.
15 Specific clarification would be required for foreign financial institution fees

charged to South African persons in respect of foreign investments.

5.4 SUMMARY

This chapter described the current inter-jurisdictional VAT rules in the South African
VAT system and determined their shortcomings, in order to ultimately make detailed
recommendations in Chapter 7. The chapter describes the various concepts and
definitions, especially where they relate to cross-border transactions and a VAT
enterprise, in detail. The chapter relies to some extent on responses received from a
panel of VAT experts (in South Africa, and to a limited extent outside of South
Africa) to a questionnaire devised for purposes of this study, as described in detail in
Chapter 3 (the Research Design chapter).

This chapter specifically described the current inter-jurisdictional VAT rules in the

South African VAT system and potential shortcomings and addressed the following:

m non-resident VAT registration;
m the inter-jurisdictional VAT rate;
m imported services; and

m place of supply rules.

The analysis and recommendations that emanated from this chapter were presented
in tabular format, broadly categorised into two main areas, namely the VAT rules
that apply to non-resident businesses and the VAT rate applicable to inter-
jurisdictional supplies. These two main categories encompass the four broad
themes bulleted immediately above. These findings were then assessed using a
colour coding system to conclude on which potential solutions should be taken

forward into Chapter 7 of this study.
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The following chapter, Chapter 6, assesses the inter-jurisdictional VAT rules used in
Australia, Canada, New Zealand, and the European Union. The findings in Chapter
6 will further inform potential shortcomings in the South African VAT system and will,

in conjunction with the findings in this chapter, be used in Chapter 7.
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CHAPTER 6: INTER-JURISDICTIONAL VAT RULES IN SELECTED
JURISDICTIONS

6.1 INTRODUCTION

The objective of this chapter is to assess the inter-jurisdictional VAT rules used in
Australia, Canada, New Zealand, and the European Union. The findings of this
chapter will, in addition to those in Chapter 5, inform potential shortcomings in the
South African VAT system and be used in Chapter 7 to make recommendations
regarding inter-jurisdictional VAT rules in a South African context. International tax
experience supports the need to assess carefully the institutional features and tax
cultures in individual countries (World Bank, 1991:7). The jurisdictions were selected
for the present research as they represent worldwide and territorial VAT systems. In
addition, New Zealand was also selected as South Africa’s VAT system is based on
that of New Zealand (Roeleveld and De Wet, 2012:463). These jurisdictions also
have prominent economic standings and are strong trade partners of South Africa.
The selected jurisdictions all apply a broad based VAT of the credit-invoice type,
following the destination principle by freeing exports from VAT through zero rating
and subjecting imports of goods (on crossing the border) and certain services
(mainly imported services) to VAT. All the jurisdictions have imported services
provisions and apply the reverse charge mechanism to some extent (to account for
VAT on imported services). These jurisdictions all apply similar definitions of
‘enterprise” or “taxable activity”, “goods”, “resident”, “services”, “supply”’, and
“taxable supply”’. All the jurisdictions assign either the zero rate or exemption to
certain supplies seen as meritorious or difficult to tax. As these concepts and
treatment are similar in the selected VAT jurisdictions they will not be considered in
detail, except to the extent that certain nuances may apply to the South African VAT

regime.

Most VAT jurisdictions recognise the necessity for refined inter-jurisdictional VAT
rules. Global harmonisation of inter-jurisdictional rules aims to prevent double or
non-taxation (Davis VAT Report, 2015b:65). A number of countries (for example,

Australia, Canada, New Zealand, South Africa, and Singapore) have adopted a
171



model different to that of the European Union, which is often referred to as a
worldwide or “New World” VAT system (OECD, 2014b:27). The New World VAT
system applies a series of proxies for place of consumption to all categories of
services in a stepped approach. A connection with the country is firstly established
(for example, where the supplier is established; the service performed; or the
service acquired). A number of proxies are then applied to determine the actual
place of supply. Under the European Union model (a territorial VAT system) “place
of supply” is determined for each category of supply according to its nature and the
customer’s (business or consumer) status. The place of supply is also the place of
taxation (OECD, 2014b:27).

The chapter proceeds with a consideration of the VAT treatment in the chosen
jurisdictions to the extent meaningful in adding to or addressing the shortcomings
identified in the South African VAT system in Chapter 5.

6.2 INTER-JURISDICTIONAL VAT RULES IN AUSTRALIA

6.2.1 Introduction

Australia enacted its Goods and Services Tax (GST) in the GST Act entitled “A New
Tax System (Goods and Services Tax) Act 1999”, which took effect on 1 July 2000
(OECD, 2014b:28) and replaced a federal wholesale sales tax (WST) and a number
of inefficient state and territorial indirect taxes (Millar and McCarthy, 2012:21-22).
The GST Act defines its place of supply rules with reference to supplies “connected
with Australia”?®2. A supply is subject to GST if it is connected with Australia. In
terms of the “connected to Australia” proxy, supplies of services performed in
Australia, provided through an Australian enterprise, or consisting of rights to
receive supplies in Australia are potentially taxable in Australia (OECD, 2014b:28).
The concept of a supply connected with Australia is relevant to determine whether it
is a taxable supply, GST-free or a zero rated export. A taxable supply is a supply
connected with Australia and made for consideration by a registered person (or a

person required to be registered) in the course or furtherance of an enterprise®®.

262 Section 9-25 of the GST Act.
263 Section 9-5 of the GST Act.
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The GST Act also caters for supplies that are partly connected with Australia. Where
supplies comprise of more than one kind that are partly connected with Australia,
the actual supply is treated as separate supplies to ensure that the portion of the
supply connected with Australia is taxed appropriately (Australia, 2012a:21). If a
supply is not connected with Australia or is GST-free, a supplier is not required to
pay GST. To the extent that supplies are GST-free or input taxed, they are not
taxable supplies. A supply is input taxed if there is no entitlement to an input tax

credit for the things that are acquired or imported to make the supply24.

An enterprise is carried on in Australia if the enterprise is carried on through a
permanent establishmentZ® or a place that would be a permanent establishment2%
in certain instances®’. A “permanent establishment’?® is defined as a place where
(or through which) a person carries on a business, including a place where the
person carries on a business through an agent; uses or installs substantial
equipment or machinery; or engages in a construction project. It is also a place
where a person sells goods manufactured, assembled, processed, packed or
distributed by another person for, at, or to the first-mentioned person and one of
them or another person participates in the management, control or capital of the
other, and is the place where the goods are manufactured, assembled, processed,
packed or distributed. To establish whether a supply is made through a permanent
establishment guidance can be taken from existing case law and commentaries
such those on the “OECD Model Tax Convention on Income and on Capital’
(Australia, 2012a:18-22). Whether a supply is made through a permanent
establishment, can also be indicated by whether the permanent establishment can
sign contracts or accept purchase orders for the supply; can make important
decisions in respect of the supply; physically makes, manufactures or produces, the
supply; provides the service; provides the advice or information; or grants, creates,

assigns, transfers or surrenders the right. A supply of a thing not connected with

264 Section 9-30(2) of the GST Act.

265 As defined in subsection 6(1) of the Income Tax Assessment Act, 1936.
266 |f paragraph (e), (f) or (g) of that definition did not apply.

267 Section 9-25(6) of the GST Act.

268 Section 6(1) of the Income Tax Assessment Act, 1936.
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Australia (as it is not done in Australia), is connected with Australia if the supplier
makes the supply through an enterprise that the supplier carries on in Australia®®.
The supply connected with Australia must have a connection with the Australian
permanent establishment. An enterprise is defined broadly to mean an activity, or
series of activities done in a particular manner?’°. If only a part of an actual supply is
connected with Australia, the supply is treated as if it were separate supplies?’’. The
part of the actual supply that is connected with Australia is treated as if it were a
separate supply that is connected with Australia2’2. The part of the actual supply not
connected with Australia is treated as a separate supply that is not connected with
Australia?’3. If a part of a supply can be reasonably regarded as incidental to
another part of a supply, and its value is below the threshold, the incidental supply is
treated similar to the other part of the supply2’4. A part of a supply is regarded as
incidental to another part if it is minor relative to the other part. Certain supplies and
acquisitions made for a period or on a progressive basis?’® are treated as if each
progressive or periodic component is a separate supply or acquisition. Taxable
supplies made for a period or on a progressive basis and made for consideration to
be provided on a progressive or periodic basis, if the progressive or periodic
component would not be connected with Australia if it was a separate supply, is

treated as a separate supply not connected with Australia (Australia, 2012a:18-22).

6.2.2 VAT Treatment of non-residents

VAT registration of non-residents

Non-resident entities that make supplies that are connected with Australia must
register for GST purposes if they meet the registration threshold. A resident is a

person who is a resident of Australia for the purposes of the Income Tax

269 Section 9-25(5)(b) of the GST Act.
270 Section 9-20 of the GST Act.
271 In terms of section 96-5, and as a result of the application of section 9-25 of the GST Act.

212 |In terms of section 96-5(2) of the GST Act.
273 |In terms of section 96-5(3) of the GST Act.
274 Section 96-5(4) of the GST Act.
275 Section 156-15 of the GST Act.
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Assessment Act 1936, whereas a non-resident is a person that is not a resident.

Reverse charging

The GST Act contains voluntary?’® and compulsory?’’ reverse charge mechanisms.
In terms of the voluntary reverse charge mechanism, GST payable on taxable
supplies made by non-residents can, by agreement with the recipients, be “reverse
charged” to the recipients?’®. The GST on a taxable supply is payable by the
recipient if the supplier is a non-resident; the supplier does not make the supply
through an enterprise which it carries on in Australia; the recipient is registered (or
required to be) for GST purposes; and the supplier and recipient agree that the GST
on the supply is payable by the recipient, with certain exceptions?’®. In terms of the
compulsory reverse charge mechanism, the supply of a thing (other than goods or
real property) that takes place outside Australia and constitutes a taxable supply
must be “reverse charged” to the recipient of the supply?8°. A supply of anything
(other than goods or real property) not connected with Australia; or connected with
Australia but neither done in Australia nor done through an enterprise of the supplier
in Australia, where the thing is a right or option to acquire another thing which would
be connected with Australia2®!, is a taxable supply?®? (and the tax is payable by the

recipient)®? if the supply is for consideration and the recipient:

» acquires the thing solely or partly for purposes of its enterprise carried on in
Australia, but not solely for a creditable purpose; and

» s registered (or required to be)%4.

276 Division 83 of the GST Act.
277 Division 84 of the GST Act.
278 Section 83-1 of the GST Act.
279 gection 83-5(1) of the GST Act.
280 Section 84-1 of the GST Act.
281 Section 9-25(5)(c) of the GST Act.
22 The supply is not a taxable supply to the extent that it is GST-free or input taxed.
283 Section 84-10 of the GST Act.
284 Section 84-5 of the GST Act.
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The recipient is required to account for output tax and can claim input tax to the
extent that it was incurred for the purposes of making taxable supplies, subject to
the apportionment method already in use®®. For purposes of compulsory reverse
charging?®, if an entity carries on an enterprise in Australia and also carries on that
enterprise or another outside Australia, then the transfer or doing of anything by the
enterprise outside Australia to the enterprise in Australia, is regarded as a supply
that is not connected with Australia. This provision does not apply to a transfer of the
services of an employee, to the extent that payments (relating to the transfer made
from the enterprise in Australia to the enterprise outside Australia) would be
withholding payments if they were made from the enterprise in Australia to the
employee?®”. Withholding payments refer to amounts collected on account of
income tax payable by the recipient of the payment, alienated personal services

payment, non-cash benefit or capital proceeds.

Branches

Separate branch registration requires that independent branch accounts be kept; the
branch is identifiable through its location or activities; and an enterprise is conducted
through the branch. GST group entities cannot register separately. Companies
within a 90% owned group, and certain other entities can form a GST group and
then one member of the group deals with all the GST liabilities and entitlements
(except for GST on most taxable importations) of the group, and (in most cases)
intra-group transactions are excluded from the GST28 Transfers between
separately registered branches are deemed to be supplies and acquisitions (Millar
and McCarthy, 2012:40-41). The GST Act, in certain instances, deems a supply to
be made between an offshore branch and Australian branch. Inbound intra-entity
dealings are subject to GST if the registered entity would not have been entitled to
full input tax on the services transferred between the branches. The supply is

deemed to be made if a registered (or required to be registered) entity has

285 Sections 84-12 and 84-13 of the GST Act.
286 Section 84-1 of the GST Act.

287 Section 84-15 of the GST Act.

288 Section 48-1 of the GST Act.

176



permanent establishments in and outside Australia through which it carries on one
or more enterprise/s; the offshore establishment transfers to or does something for
the Australian establishment; the onshore establishment acquires the “thing’
transferred or done for purposes of its Australian enterprise but is not entitled to full
input tax; the “thing” transferred or done would not be GST-free or input taxed; and
there is consideration. The GST Act does not assume consideration between
branches if there is no monetary or non-monetary payment provided for the
“services’. It also does not deem the two enterprises to be “connected” and does not
apply an arm’s length market value rule. The internal transfer of funds could
arguably amount to consideration for the deemed supply. Following the application
of the reverse charge, the entity should apply the normal GST rules to determine the
extent of claimable input tax (Millar and McCarthy, 2012:40-41).

6.2.3 Place of supply rules

Various place of supply rules apply to different categories of supply.

Place of supply of goods

- Supplies of goods wholly in, from, or to Australia
A supply of goods is connected with Australia if the goods are delivered, or
made available, in Australia to the recipient?®®. Goods are delivered in Australia
if the goods are physically delivered in Australia. Goods are made available in
Australia if the goods are physically made available in Australia (Australia,
2012a:12). Where the recipient imports the goods into Australia, the supply is
not connected with Australia since the goods are not delivered, or made
available, to the recipient in Australia. A supply of goods removed from
Australia is connected with Australia?®. Removal of goods from Australia is a
supply from Australia and means that the goods are physically taken out of
Australia. A supply of goods brought to Australia is connected with Australia if

the supplier imports the goods into or installs or assembles the goods in

289 gection 9-25(1) of the GST Act.
290 gection 9-25(2) of the GST Act.
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Australia?®!. The import of the goods into or the installation or assembly thereof
in Australia is a supply of goods to Australia. A supply connected with Australia
may result in a taxable supply and a taxable importation if the supplier imports
the goods into Australia. This does not apply to a supply of goods brought to
Australia if the recipient imports the goods. As a result, the supplier is either an
exporter from outside and importer into Australia, or an exporter from outside
and installer or assembler in Australia. A supply of goods may be partly
connected with Australia and partly not. The extent to which a supply of goods

is connected with Australia must then be determined (Australia, 2012a:13)%2.

- Supplies of real property
A supply of real property is connected with Australia if the real property, or the
land to which it relates, is in Australia®®3. Land for these purposes means the
physical land (Australia, 2012a:13). The reference to “land to which the real
property relates” means that an interest in, or right over land, is connected with
Australia if the physical land is in Australia. A supply of real property is
connected with Australia if it involves, for example, the sale of land situated in
Australia; the grant, assignment or surrender of any interest in or right over
land in Australia; a personal right to call for or be granted any interest or right
over land in Australia; a licence to occupy land in Australia; or any other
contractual right exercisable over or in relation to land in Australia. A supply of
real property consisting of real property in and outside Australia is connected
with Australia to the extent that the supply of real property, or land to which it
relates, is in Australia. The supply is not connected with Australia to the extent

that the supply is not in Australia (Australia, 2012a:14)%4.

Table 6.1 below summarises when supplies of goods are “connected with Australia”.

291 Section 9-25(3) of the GST Act.

292 By applying sections 9-25(1), 9-25(2) and 9-25(3) of the GST Act to the relevant parts of the
supply.

293 Section 9-25(4) of the GST Act.

294 Section 9-25 of the GST Act.

178



Table 6.1:  Supply of goods “connected with Australia”

Supply of Supply connected with Australia if:
Goods wholly in Goods are delivered or made available to the recipient in Australia
Australia
Goods from Australia Goods are removed from Australia
Goods to Australia Supplier imports, installs, or assembles the goods in Australia
Realproperty Real property or land to which the real property relates is in Australia

Source: Own formulation, from the GST Act

Place of Supply of Services

Subjecting services to tax in Australia is determined through the interaction of three
sets of rules, namely the "connection with Australia” rules; the GST-free rules for
services supplied for consumption outside Australia; and the compulsory reverse
charge mechanism (Millar and McCarthy, 2012:57).

- Supplies of anything else
A supply of a thing2% other than goods or real property, is connected with
Australia if done2%6 in Australia or made through the supplier's enterprise in
Australia. A supply of a thing, other than goods or real property, is also
connected with Australia if not done in Australia and the supplier does not
make the supply through its enterprise in Australia, the thing is a right or option
to acquire another thing, and the supply of the other thing would be connected
with Australia2d7. The supply of a thing other than goods or real property is
partly connected with Australia if done partly in Australia or the supplier makes
the supply partly through an enterprise of the supplier in Australia. A supply is
connected with Australia to the extent that the thing is done in Australia. The

part of the supply not connected with Australia may still be connected with

256 "Thing” refers to anything that can be supplied or imported, such as a service, advice, information
or aright, and is the subject of the supply (Australia, 2012a:14).
26 What is meant by "done” depends on the nature of the "thing” supplied. "Done” can mean
performed, executed, completed, finished, etc. depending on what is supplied (Australia, 2012a:15).
27 Section 9-25(5) of the GST Act.
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Australia if the supply is made through an enterprise that the supplier carries
on in Australia®®. If one part of a thing done is reasonably regarded as
incidental to the doing of another, the incidental part is done where the part to
which it is incidental is done. If a supplier makes a supply partly through an
enterprise it carries on in Australia, the supply is connected with Australia to
the extent made through that enterprise. The part of the supply not connected
with Australia may still be connected with Australia if the thing is done in
Australia (Australia, 2012a:20-21).

- Supply of a service
A supply of a thing®°, other than goods or real property, is connected with
Australia if done3® in Australia or the supply is made through an enterprise of
the supplier in Australia. If the “thing” supplied is a service, the supply is
typically done where the service is performed. If the service is performed in
Australia, the service is done in Australia and the supply is connected with

Australia®!. A supply of a service to an offshore recipient may be GST-free.

- Provision of advice or information
Advice or information provided which involves work to create, develop or
produce the information or advice for the recipient, is a supply of services. The
advice or information is provided where prepared, produced, or created. The
supply of advice or information is connected with Australia if the advice or

information is prepared, created or produced in Australia (Australia, 2012a:16).

298 Section 9-25(5)(b) of the GST Act.

29 “Thing” refers to anything that can be supplied or imported, such as a service, advice, information
or a right, and is the subject of the supply (Australia, 2012a:14).

300 WWhat is meant by “done” depends on the nature of the “thing” supplied. “Done” can mean
performed, executed, completed, finished, etc. depending on what is supplied (AUSTRALIA,
2012A:15).

301 Section 9-25(5)(a) of the GST Act.
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- Instantaneous supply of advice or information
If advice or information provided is instantaneous, the supply is done where the
advice or information is provided. The meaning of provided depends on the
facts. Depending on the circumstances, the supply may be GST-free (Australia,
2012a:16).

- Creating, granting, transferring, assigning or surrendering of a right
The granting, transfer or assignment of a right to another, or the surrender of
that right, is done where the right is created, granted, transferred or assigned to
that other person, or surrendered. The act that creates that right will depend on
the facts of each individual case (Australia, 2012a:17). If the agreement is
made outside Australia, the supply is not connected with Australia3®. If the
supplier makes the supply through an enterprise that it carries on in Australia,
even if the agreement is made outside Australia, the supply is connected with

Australia3%3.

- Entry info, or release from, an obligation
A supply of the entry into, or release from, an obligation to do anything, or to
refrain from an act, or to tolerate an act or situation, is made where the

obligation is entered into or the release is effected (Australia, 2012a:17).

- Supply of a right or option to acquire another thing and the supply of the other
thing would be connected with Australia
A supply not done in Australia®®*, of a right or option to acquire another thing if
the supplier does not make the supply through an enterprise that it carries on in
Australia (supply is not connected with Australia), is connected with Australia3®®
if the supply of the other thing would be connected with Australia. This may
apply to an overseas tour operator who does not carry on an enterprise in

Australia, and makes a supply overseas of an Australian holiday package to a

302 Section 9-25(5)(a) of the GST Act.

303 Section 9-25(5)(b) of the GST Act.

304 Not connected with Australia in terms of section 9-25(5)(a) of the GST Act.
305 |In terms of section 9-25(5)(c) of the GST Act.
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non-resident tourist that gives the non-resident tourist rights or options to
acquire goods, services or other things which would be connected with
Australia3®. The supply of the rights or options is connected with Australia
(Australia, 2012a:19-20). The supply of a right or option to acquire another
thing may be partly connected with Australia®®’. To the extent that the goods,
services or other things are not connected with Australia, the supply of the right
or option should not be connected with Australia. A supply of the right or option
to acquire another thing is partly connected with Australia if the supply of the
other thing would be partly connected with Australia. The use or enjoyment rule
deems advertising services to be supplied at the location of the entity to which
they are provided, whether it is the recipient or a third party. Use or enjoyment
of advertising services is not considered to be where broadcast or published
(Millar and McCarthy, 2012:70-71).

- Telecommunication services

A “telecommunication supply” is a supply3°:

...relating to the transmission, emission or reception of signals, writing,

images, sounds or information of any kind by wire, radio, optical or

other electromagnetic systems. It includes:

(a) the related transfer or assignment of the right to use capacity for
such transmission, emission or reception; and

(b) provision of access to global information networks.

Telecommunication services are connected with Australia if the recipient uses
or enjoys the supply in Australia. A telecommunication supply or
telecommunication supply included in a class of telecommunication supplies is
not connected with Australia if the supply is made through an enterprise not

carried on in Australia; and the collection of GST would not be administratively

308 In terms of section 9-25 of the GST Act.
307 In terms of section 9-25(5)(c) of the GST Act.
308 Section 85-10 of the GST Act.
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feasible3®. Telecommunication services are connected with Australia if
performed in or supplied through a permanent establishment in Australia (Millar
and McCarthy, 2012:70). This brings telecommunications supplied outside
Australia into the GST net. A ruling can be requested (which has mostly been
granted) not to apply the place of use or enjoyment rule to telecommunication
services supplied through a permanent establishment outside Australia (Millar
and McCarthy, 2012:38).

Table 6.2 below summarises when supplies of anything else are connected with

Australia.
Table 6.2:  Supply of a thing “connected with Australia”
Supply of Supply connected with Australia if:

Anything else

A service

Provision of advice or
information
Instantaneous advice or
information

Creating, granting, transferring,
assigning or surrendering of a
right

Entry into, or release from, an
obligation

A right or option to acquire
another thing and the supply of
the other thing would be
connected with Australia

Telecommunication services

Done in Australia or made through the supplier's enterprise in Australia
Performed in Australia
The advice or information is prepared, created or produced in Australia

The advice or information is provided in Australia

The right is created, granted, transferred or assigned or surrendered in
Australia. The act that creates the right will depend on the facts of each
individual case. Ifthe agreement is made outside Australia, the supply is
not connected with Australia. Ifthe supply is made through an enterprise
carried on in Australia, even ifthe agreement is made outside Australia,
the supply is connected with Australia.

The obligation is entered into or the release is effected in Australia

The supply of the other thing would be connected with Australia, even if
the supply is not done in Australia and the supply is not done through an
enterprise carried on in Australia (supply is not connected with Australia)

The recipient uses or enjoys the supply in Australia; or
performed in or supplied through a permanent establishment in Australia

Source: Own formulation, from the GST Act

- GST-free supplies of things, other than goods or real property, for consumption
outside Australia
A supply of services is GST-free if the supply is directly connected with goods
or real property situated outside Australia, or if the supply is a supply of work
physically performed on goods in Australia when the work is done or if the

3P Section 85-5 of the GST Act.
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supply is directly connected with real property situated in Australia (Australia,

2012a:15). It may also need to be determined whether the recipient is in

Australia in relation to the supply. Although a service may involve work done

and the creation of a product for the recipient, this does not alter the nature of

the supply as one for the performance of a service (Australia, 2012a:15). A

supply of tooling for use in Australia to manufacture goods for export is GST-

free even without leaving Australia, as the non-resident customer would have

been entitled to register for GST and claim input tax (Millar and McCarthy,

2012:55).

Table 6.3 below summarises GST-free supplies of things, other than goods or real

property.

Table 6.3:

Item Supply

1 Connected with property
outside Australia

2 To a non-resident outside
Australia

3 Used or enjoyed outside
Australia

4 Ofrights

5 Of services to goods

Source: Australia, 2012a:6@

destined for outside
Australia

GST-free supplies of things, other than goods or real property

GST-free supplies

A supply directly connected with goods or real property outside Australia

A supply made to a non-resident not in Australia when the thing supplied

is done, and:

m  the supply is neither work physically performed on goods situated in
Australia when the work is done nor a supply directly connected with
real property310in Australia; or

m  the non-resident acquires the thing in carrying on the non-resident's
enterprise, but is not registered (nor required to be)

A supply made to a recipient not in Australia when the thing supplied is
done and the effective use or enjoyment takes place outside Australia;
other than work physically performed on goods in Australia when the
thing supplied is done, or a supply directly connected with real property in
Australia

A supply made in relation to rights if the rights are for use outside
Australia; or the supply is to a non-resident entity that is outside Australia
when the thing supplied is done

A supply of repair, renovation, modification or treatment of goods from
outside Australia destined for outside Australia

310 “Directly connected with” land requires a daose link between the supply and the real property,
which can include if the supply physically changes or affects the real property; physically interacts
with the real property without changing it; establishes the physical attributes or value of the rea
property; affects or protects the nature or value of the rea property; or affects the ownership of the
real property (Australia, 20120:8-9).
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Item 1 to 5 supplies in Table 6.3 above are not GST-free if it is a supply of a right or
option to acquire something which would be connected with Australia and would not
be GST-free3"!. ltem 2 to 4 supplies in Table 6.3 above are not GST-ree if the
acquisition of the supply relates (directly or indirectly, or wholly or partly) to the
making of a supply of real property situated in Australia that would be input taxed.3'2
Item 2 supplies are not GST-free if the supply is made in terms of an agreement
entered into, directly or indirectly, with a non-resident; or the agreement requires it to
be made, to another entity in Australia3!3. Iltem 3 supplies are deemed to be made to
a recipient not in Australia if the supply is made in terms of an agreement entered
into, whether directly or indirectly, with an Australian resident; or the agreement

requires it to be made to another entity outside Australia3!4.

A supply of a thing for consideration3'®, other than goods or real property, not
connected with Australia, or in certain instances supplies connected with
Australia®'®, is a taxable supply and subject to GST to the extent that the supply is
neither GST-free nor input taxed, if the recipient acquires the thing solely or partly
for purposes of its enterprise carried on in Australia, but not solely for creditable
purposes3!” and the recipient is registered, or required to be3'8. If the acquisition of
the thing (other than goods or real property) by the recipient relates to making
supplies that would be input taxed or the acquisition is partly of a private or domestic

nature, the supply is treated®'® as a taxable supply. The GST on that taxable supply

311 Section 38-190(2) of the GST Act.
312 Section 38-190(2A) of the GST Act.
313 Section 38-190(3) of the GST Act.
314 Section 38-190(4) of the GST Act.
315 Section 84-5(1)(d) of the GST Act.
316 |n terms of section 9-25(5)(c) of the GST Act. Section 9-25(5)(c) of the GST Act deems a supply
of anything other than goods or real property to be connected with Australia if the thing is not done in
Australia and the supplier does not make the supply through an enterprise that the supplier carries on
in Australia; and the thing is a right or option to acquire another thing; and the supply of the other
thing would be connected with Australia.
317 Section 84-5(1)(c) of the GST Act.
318 Section 84-5(1)(e) of the GST Act.
319 In terms of Division 84 of the GST Act.
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is payable by the recipient, or reverse-charged for GST purposes (Australia,
2012a:10).

The section above considered the inter-jurisdictional VAT rules in the GST system of
Australia. Concepts such as “connected to Australia” and “things” are central to the
place of supply and inter-jurisdictional VAT rules in Australia. Transposing these
concepts into the South African VAT Act may not be ideal as they are foreign
concepts and would require a substantial rewriting of the South African VAT Act.
Australia’s treatment of “imported services or reverse charging”, which is also
followed by many other jurisdictions, may be beneficial if adopted in South Africa. In
terms of the Australian GST, the recipient is required to account for output tax and
can claim input tax to the extent that it was incurred for the purposes of making
taxable supplies, subject to the apportionment method in use. Certain definitions
used in the Australian GST system may also be useful in the South African context.

The inter-jurisdictional VAT rules used in Canada will be considered next.

6.3 INTER-JURISDICTIONAL VAT RULES IN CANADA

6.3.1 Introduction

Canada enacted The Goods and Services Tax (GST) in the Excise Tax Act (ETA)
on 1 January 1991. The GST replaced the main Federal Sales Tax (FST). Most
provinces levy a provincial sales tax (PST) (Abbas and Cockfield, 2012:110). GST is
harmonized with PSTs in a number of provinces, resulting in the Harmonized Sales
Tax (HST). The federal government generally administers the HST and shares
revenue with each provincial government to reduce PST administration costs.
Quebec’s sales tax (QST) is also largely harmonized with the GST (Abbas and
Cockfield, 2012:110).

The GST term “commercial activity”3® includes a business carried on by a person.

The term “business”?! includes a profession, calling, trade, manufacture or

320 Section 123(1) of the ETA.
321 Section 123(1) of the ETA.
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undertaking, whether for profit or not, and an activity engaged in on a regular or
continuous basis involving the supply of property by way of lease or licence. A
‘permanent establishment” is a fixed place of business, including a place of
management, branch, office, factory or workshop, and a mine, oil or gas well, a
quarry, timberland or place of extraction of natural resources, through which the
person makes supplies; or a fixed place of business of another person (other than a
broker, general commission agent or other independent agent acting in the ordinary
course of business) who is acting in Canada on behalf of that person and through
whom that person makes supplies in the course of business (Sherman, 1999:62).
Place of supply rules apply to cross-border provincial supplies and international
supplies in or outside a participating province (Davis VAT Report, 2015:73). Place of

supply rules determine if a supply is made in Canada.

6.3.2 VAT Treatment of non-residents

Non-residents must determine whether they have a permanent establishment in
Canada. Non-resident businesses with permanent establishments in Canada are
treated in a manner similar to resident businesses and are generally required to
register for GST. Non-residents without permanent establishments may also be
required to register if they carry on businesses in Canada. Generally, a person will
be considered to carry on a business in Canada if it has a regular or continuous
business activity. Non-residents who are not required to register322 are permitted to
register3?3 voluntarily if the non-resident, in the course of business outside Canada,
regularly solicits orders for the supply of tangible personal property for export or
delivery to Canada. Non-residents may also register voluntarily if they enter into an
agreement to perform services in Canada or supply intangible personal property for
use in or that relates to real property in Canada; or tangible personal property
ordinarily in Canada. A supply of personal property or a service made in Canada by
a non-resident is deemed to be made outside Canada, unless the supply is made in

the course of a business carried on in Canada or the person is registered at time of

322 |In terms of sections 240(1)(c) and 240(2) of the ETA.
323 |In terms of section 240(3) of the ETA.
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supply®?*. Non-residents who enter Canada to make taxable supplies of admission
in respect of a place of amusement (for example sport events, concerts and stage
performances), public speaking engagements, seminars, and other activities and
events are required to register, irrespective of whether or not carrying on a business
in Canada®®. A permanent establishment is treated as a separate person. A
permanent establishment of a non-resident in Canada is treated as a resident and a
permanent establishment of a resident outside Canada is treated as a non-
resident3®. The supply of goods or services by a permanent establishment to
another permanent establishment of the same person is deemed to be made

between separate persons dealing at arm’s length (Abbas and Cockfield, 2012:120).

6.3.3 Place of supply rules

Various place of supply rules apply to different categories of supply.

Place of supply of goods

The place of supply of real property is deemed to be where the real property is
located®?’. The place of supply of tangible personal property, by way of a sale, is
deemed to be where the property is located, or is delivered, or made available to the

recipient. The place of supply of tangible personal property, not by way of a sale, is

324 Section 143(1) of the ETA.

325 Section 240(2) of the ETA.

326 Sections 123(1); 132 and 220 of the ETA. In terms of section 132(2) of the ETA where a non-
resident has a permanent establishment in Canada, the person is deemed to be resident in respect
of its activities carried on through that establishment. In terms of section 132(3) “where a person who
is resident...has a permanent establishment in a country other than Canada, the person shall be
deemed to be a non-resident person in respect of...activities of the person carried on through that
establishment.” Section 123(4) of the ETA provides that “where a person carries on a business
through a permanent establishment ... in Canada and through another permanent establishment ...
outside Canada”, (a) the transfer of personal property or rendering of a service by the establishment
in Canada to the establishment outside Canada is deemed to be a supply of the property or service;
and (b) in respect of that supply, the permanent establishments are deemed to be separate persons
who deal at arm’s length.

327 Section 142 of the ETA.
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deemed to be where possession or use is given or made available to the recipient
(Sherman, 1999: 139).

The place of supply of goods rules are summarised in Table 6.4 below33.

Table 6.4: Place of supply of goods in Canada

A supply of Supplyis in Canada if:

Sale oftangible personal property The property is or will be delivered or made available in Canada to
the recipient39

Supply of tangible personal property Possession or use ofthe property is given or made available in

not by sale Canada to the recipient330

Supply ofreal property The real property is in Canada3l

Source: Own formulation, from the ETA.

Place of Supply of Services

The place of supply of services, excluding intangible property and
telecommunications, is deemed to be in Canada if the service is performed wholly or
partly in Canada3® (Abbas and Cockfield, 2012:127). The place of supply of
intangible personal property is deemed to be in Canada if (i) the property may (or is
allowed to) be used in whole or in part in Canada; or (ii) the property relates to real
property in Canada; to tangible personal property ordinarily situated in Canada; or to
a service to be performed in Canada (Sherman, 1999:139). Although the term
"performed” is not defined, the place of performance has traditionally been the
geographic location of the individual who is doing the work (Canada, 2002:16). The
following factors guide whether a service is performed in or partly in Canada:

m an individual is required to perform a task whilst in Canada; or
m the supplier's computer equipment located in Canada performs operations
(Canada, 2002:30-31).

3IBFHom section 142(1) and subject to sections 143, 144 and 179 of the ETA
30 Section 142(1)(a) of the ETA

3D Section 142(1)(b) of the ETA

3L Section 142(1)(d) of the ETA

R Section 142 of the ETA
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The GST Act arguably includes enhanced cross-border e-commerce trade and other
international transactions (Canada, 2002). Entities that buy and sell electronic goods
and services need to address three main factors, namely “carrying on business in
Canada”; “permanent establishment’; and “taxable supplies”. This multi-factor
approach determines whether a non-resident business should be GST registered.
For example, a United States based online retailer supplies downloadable audio
files to Canadian consumers through a web site hosted on a United States server.
Advertisements are directed to Canada and the contract is entered into in Canada.
The non-resident will arguably not carry on a business in Canada. Foreign taxpayers
are subject to GST if they own or lease servers in Canada and perform integral
aspects of the cross-border transaction through the server. For example, a foreign
e-commerce company which has a website on a Canadian-based server and takes
orders from Canadian consumers, and processes payment for digital goods and
transmits them to consumers, is likely to be required to register for GST. A supply of
intangible personal property to a non-resident is zero rated if the non-resident is not
registered at the time of supply and it is a supply of intellectual property, a right,
license or privilege to use such property333. A supply of intangible personal property
that relates to tangible personal property ordinarily situated in Canada is not zero
rated (Canada, 2002).

The GST Act defines a “telecommunication service”33* as:

(a) ...emitting, transmitting or receiving signs, signals, writing, images or
sounds or intelligence of any nature by wire, cable, radio, optical or
other electromagnetic system, or by any similar technical system, or

(b) making available for such emission, transmission or reception
telecommunications facilities of a person who carries on the business

of supplying services referred to in paragraph (a).

A “telecommunications facility”3® is a facility, apparatus or other thing (including

wire, cable, radio, optical or other electromagnetic system, or any similar technical

333 Section 10 of the ETA.
334 Section 123(1) of the ETA.
335 Section 123(1) of the ETA.
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system, or part thereof) used or capable of being used for telecommunications.

The Canadian Revenue Authority (CRA) applies the guidelines in Table 6.5 below to

distinguish between intangible personal property and electronic services1Q

Table 6.5: Intangible personal property versus electronic services

Supply ofIntangible Personal Property Electronic services
A rightin or to use aproductforpersonal or A supply which does not include the provision of rights
commercial purposes, including: (e.g. technical know-how) or if rights are supplied, they

m  Intellectual property (e.g. copyright); or are incidental to the supply

m  Rights of a temporary nature (e.g. a right to
view, access or use a product while on-line)

A productcreated, developed, orin existence The supply involves specific work that is performed by a
person for a specific customer

A productcreated or developed for a customer, The supply requires human involvement
where the supplier retains ownership

A right to make a copy ofa digitised product

Source: Canada, 2012:4.

The place of supply of a telecommunication service is in Canada if payment is for a
terminal or station situated in Canada. The place of supply of long distance
telephone charges is in Canada if two or more of the following three places are in

Canada:

m the place of origin;
m the place of termination; and

m the billing location33%.

The billing location of a telecommunication service supplied is in Canada if the
consideration charged or applied to the recipient’s account is from a business that
supplies telecommunication services and the account relates to a
telecommunications facility used (or available for use) by the recipient to obtain
telecommunication services, and the telecommunications facility is ordinarily located

in Canada. In any other case, the telecommunications facility which initiates the

3B Section 142 of the ETA
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service is located in Canada33y.

Notwithstanding the above, a supply of a telecommunication service is in Canada if
it comprises the making available of telecommunications facilities that are (or part
thereof of are) located in Canada. In any other case, the supply is in Canada if the
telecommunication is emitted and received in Canada, or the telecommunication is

emitted or received in Canada and the billing location is in Canada33

The place of supply rules for services in Canada are summarised in Table 6.6
below330.

Table 6.6:  Place of supply of services in Canada

Supply of Supply is in Canada if:
Intangible personal property The property:
m may be used in or partly in Canada, or
m  relates to real property in Canada; to tangible personal property
ordinarily in Canada; or a service to be performed in Canada340

A service relating to real property The real property is in Canada3l

A prescribed service The supply complies with the definition of prescribed service342

Any otherservice The service is or will be performed in or partly in Canada33

Electronic services Supplied through a business carried on in Canada, or through a
permanent establishment, and it constitutes a taxable supply

Telecommunication service Payment is for a terminal or station situated in Canada. The place of

supply of long distance telephone charges is in Canada iftwo or
more of the following three places are in Canada:

m The place of origin;

n The place of termination; and

n The billing location; or

It comprises the making available of telecommunications facilities
that are (or part thereof of are) located in Canada.

In any other case, the supply is in Canada ifthe telecommunication
is emitted and received in Canada, or the telecommunication is
emitted or received in Canada and the billing location is in Canada.

Source: Own formulation, from the ETA.

3 Section 142 1(1) ofthe ETA
3B Section 142.1(2) of the ETA notwithstanding section 142 and subject to section 143,
3 Deduced from section 142(1) and subject to sections 143, 144 and 179 of the ETA
3D Section 142(1)(c) of the ETA
31 Section 142(1)(d) of the ETA
3P Section 142(2)(f) of the ETA
3B Section 142(1)(g) of the ETA
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The section above considered the inter-jurisdictional VAT rules in the GST system of
Canada. Definitions developed in Canada, such as electronic services and
telecommunication services, may be of use to South Africa. The inter-jurisdictional

VAT rules used in the European Union will be considered next.

6.4 INTER-JURISDICTIONAL VAT RULES IN THE EUROPEAN UNION

6.4.1 Introduction

The “Treaty establishing the European Economic Community” (Treaty of Rome)
established the European Economic Community (EEC) which came into effect on 1
January 1958 (EU, 1957)3 The Treaty of Rome also provided for the
harmonisation of turnover taxes, excise duties and other forms of Indirect Tax in the
European Economic Community (EU, 1957)3*. The First Council Directive (Council
Directive 67/227/EEC) came into effect on 1 January 1970 and provided for the
adoption by all Member States of a common VAT system. The Sixth Directive
(Council Directive 77/388/EEC) on the Common VAT system came into effect on 1
January 1978 and replaced the First Council Directive. The Single European Act,
1987 revised the Treaty of Rome to add momentum to European integration and
complete the creation of the internal market. The Single European Act came into
effect on 1 July 1987. The “Treaty on European Union” (Treaty of Maastricht) came
into effect on 1 January 1993 and established the European Union as a Common
Market by creating the European Union and replacing the European Economic
Community with the European Community. The Common Market did away with the
completion of border documentation and the presentation of goods to the customs
office for inspection. It also minimised stock financing requirements and introduced a
simple control system based on consignment notes (European Union, 1992). The
Treaty of Lisbon (which amended the Treaty on European Union) replaced the
European Community with the European Union and re-allocated competencies
between the European Union and Member States and came into effect on 1
December 2009. Council Directive 2006/112/EC replaced the Sixth Directive

344 Article 1 of the Treaty or Rome (EU, 1957).
345 Article 99 of the Treaty of Rome (EU, 1957).
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(Council Directive 77/388/EEC) and repealed the First Council Directive (Council
Directive 67/227/EEC). Council Directive 2008/8/EC (the VAT Directive) replaced
Council Directive 2006/112/EC and came into effect on 1 January 2007. The VAT
Directive provides the legislative framework for the common VAT system and a legal
framework to avoid inter-jurisdictional conflict in the European Union and with third
countries. Member states are required to incorporate the VAT Directive into their

national law, which is often done through place of supply proxies.

The meaning of “permanent establishment” for VAT is not the same as for income
tax. As the term is not defined, a Member State can define a permanent
establishment for VAT purposes. The Court of Justice of the European Communities
defined a permanent establishment as a facility for carrying on a business that has a
permanent presence in the form of personnel and technical resources required to
supply the services where it is inappropriate to link those services with the supplier's
principal place of business (Kogels, 1999:118-9). The place of supply rules were
changed a number of times between 2010 and 2015. The 2010 changes included
two general place of supply of services rules, which differentiated between supplies
of business-to-business services and business-to-consumer services. Place of
supply rules also changed with effect 1 January 2015 with regard to supplies of
telecommunications, broadcasting and electronic services. The January 2015
changes did not cover supplies of goods (including distance selling) ordered
electronically and supplies other than telecommunications, broadcasting and

electronic services.

6.4.2 VAT treatment of non-residents

In terms of the VAT Directive, several operations result in payment of VAT by the
person to whom the goods or services are supplied. This primarily applies to intra-
community supplies of goods between taxable persons and supplies of services
between taxable persons if the services are supplied by a taxable person not
established in a Member State (OECD, 2014b:80). The VAT Directive seems not to

be prescriptive with regard to reverse charging by Member States, other than certain
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disclosure requirements with regard to invoices34.

6.4.3 Place of supply rules3¥

Various place of supply rules apply to different categories of supply.

Place of supply of goods3*

- Goods not dispatched or transported
The place of supply of goods not dispatched or transported is where the goods

are located at the time of supply34°.

- Goods dispatched or transported
The place of supply of goods dispatched or transported is where the goods are
located at the time when dispatch or transport to the customer begins. If
dispatch or transport begins in a third territory or country, the place of supply by
the importer designated or liable to pay the VAT and the place of subsequent

supplies are deemed to be in the Member State of importation°.

- Goods dispatched or transported, and installed or assembled (by the supplier,
the customer or a third person)
The place of supply of goods dispatched or transported, and installed or
assembled (by the supplier, the customer or a third party) is where the goods
are installed or assembled. If the installation or assembly is in a Member State
other than that of the supplier, that Member State must ensure that there is no

double taxation in that Member State3®'.

346 Article 226 of the VAT Directive.

347 Articles 31-39 of the VAT Directive deal with the place of acquisition of goods other than intra-
Community acquisitions.

348 Articles 40-42 of the VAT Directive deal with the place of an intra-Community acquisition of goods.
349 Article 31 of the VAT Directive.

330 Article 32 of the VAT Directive.

351 Article 36 of VAT Directive.
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- Goods sold on ships, aircraft or trains during passenger transport in the
European Union
The place of supply of goods on board ships, aircraft or trains during
passenger transport in the European Union is the place of departure of the

passenger transport3°2.

- Goods supplied through distribution systems
The place of supply of goods supplied through distribution systems is where
the taxable dealer has established his business or has a fixed establishment
for which the goods are supplied, or, in the absence of such a place, his
permanent address or usual residence3®3. A “taxable dealer’ is a taxable
person that mainly buys gas or electricity for resale with negligible own
consumption. If a supply is not covered above the effective use and enjoyment
rules apply®®. In the absence of a place of business or fixed establishment, the
customer is deemed to have used the goods where he has his permanent

address or usual place of residence.

The place of supply rules for goods are summarised in Table 6.7 below3%°.

352 Article 37 of the VAT Directive. Passenger transport refers to transport without a stopover outside
the European Union, between the departure and arrival points.

353 Article 38 of the VAT Directive.

354 Article 39 of the VAT Directive.

3%5 From section 142(1) and subject to sections 143, 144 and 179 of the ETA.
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Table 6.7:  Place of supply of goods in the European Union

A supply Place of supply where:
Notdispatched or transported The goods are located at the time of supply
Dispatched or transported The goods are located when dispatch ortransport to the customer

begins. If dispatch or transport begins in a third territory or country,
the place of supply by the importer designated or liable to pay the
VAT and the place of subsequent supplies are deemed to be in the
Member State of importation

Dispatched or transported, and The goods are installed or assembled. Ifthe installation or assembly

installed or assembled (by the is in a Member State other than that of the supplier, that Member

supplier State must ensure that there is no double taxation in that Member
State

Sold on board ships, aircraftor The passengertransport begins

trains during passenger transport

in the European Union

Supplied through distribution The taxable dealer has established his business or has a fixed

systems establishment for which the goods are supplied, or, in the absence of
such a place, his permanent address or usual residence. If a supply
is not covered above the effective use and enjoyment rules apply. In
the absence of a place of business or fixed establishment, the
customer is deemed to have used the goods where he has his
permanent address or usual place of residence.

Source: Own formulation, from the VAT Directive.
Place of Supply of Services3b

In 2010 the European Union introduced two new general rules for the place of
supply of services. Supplies of business-to-business services became taxable
where the customer is established35/. Supplies of business-to-consumer services
became taxable where the supplier’'s business is established338 The place of supply
of business-to-consumer services by an intermediary that acts in the name and on

behalf of another person is where the underlying transaction is supplied3®. The

JbAricles 43-59 of the VAT Directive.

IrArticle 44 of the VAT Directive. The place of supply to a fixed establishment of the taxable person
not where it is established, is where the fixed establishment is located. In the absence of a place of
establishment or fixed establishment, the place of supply is where the taxable person haes its
permanent address or usually resides.

JBArticle 45 of the VAT Directive. The place of supply from a fixed establishment of the supplier not
where it is established, is where the fixed establishment is located. In the absence of a place of
establishment or fixed establishment, the place of supply is where the supplier has his permanent
address or usually resides.

IDAricle 46 of the VAT Directive.
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place of supply of services connected with immovable property3®° is deemed to be
where the property is located®®'. The place of supply of passenger transportation
services is where the transport takes place, proportionate to the distances
covered3®2. The place of supply of business-to-consumer goods transportation
services, other than the intra-Community transport of goods®*3 is where the
transport takes place, proportionate to the distances covered3“. The place of supply
of business-to-business services of admission to cultural, artistic, sporting, scientific,
educational, entertainment or similar events, such as fairs and exhibitions, and
related ancillary services, is where the events actually take place3®. The place of
supply of business-to consumer services and ancillary services, relating to cultural,
artistic, sporting, scientific, educational, entertainment or similar activities, such as
fairs and exhibitions, including the supply of services of the organisers, is where the
activities actually take place3®. The place of supply of the business-to-consumer
ancillary transport activities®’ and valuations of and work on movable tangible
property is where the service is physically carried out®8. The place of supply of
restaurant and catering services (not physically carried out on board ships, aircraft
or trains during passenger transport in the European Union) is where the services
are physically carried out®®. The place of supply®”® of restaurant and catering

services physically carried out on board ships, aircraft or trains in the European

360 These include services of estate agents and experts, and services to prepare and coordinate
construction work, and services of architects and firms providing on-site supervision.

361 Article 47 of the VAT Directive. This includes expert and estate agent services, accommodation in
the hotel or similar sectors, such as holiday camps or sites developed for use as camping sites, the
granting of rights to use immovable property and services for the preparation and coordination of
construction work, such as the services of architects and on-site supervision.

362 Article 48 of the VAT Directive.

363 Articles 50-52 of the VAT Directive.

364 Article 49 of the VAT Directive.

365 Article 53 of the VAT Directive.

366 Article 54 of the VAT Directive.

367 Such as loading, unloading, handling and similar activities.

368 Article 54 of the VAT Directive.

369 Article 55 of the VAT Directive.

370 Article 57 of the VAT Directive.
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Union, is at the point of departure of the passenger transport3!. The place of short-
term hiring of a means of transport is where it is put at the disposal of the
customer®2. The place of business-to-consumer hiring of a means of transport
services, other than short-term, is where the customer is located3’3. The place of
business-to-consumer hiring of a pleasure boat, other than short-term hiring, is
where it is put at the disposal of the customer, where the service is actually provided
by the supplier from his place of business or a fixed establishment situated in that
place. The place of supply®“ of business-to-consumer telecommunications3’,

broadcasting®®, and electronic services3’’ is where the customer is located3’®.

1

Table 6.8 below illustrates the application of the place of supply rules that apply to

supplies of telecommunications, broadcasting, and electronic services.

371 Passenger transport refers to transport without a stopover outside the European Union, between
the departure and arrival points.

372 Article 56 of the VAT Directive, with effect 1 January 2013. Short-term means the continuous
possession or use of the means of transport in a period not exceeding thirty days and, in the case of
vessels, not more than ninety days.

373 Where the customer is established, has his permanent address or usually resides.

374 Article 58 of the VAT Directive, with effect 1 January 2014.

375 Service referred to in the first subparagraph of Article 56(2) of the VAT Directive, with effect 1
January 2013.

376 Services listed in Article 58 of the VAT Directive, with effect 1 January 2015.

377 In particular those referred to in Annex Il of the VAT Directive.

378 Where the customer is established, has its permanent address or usually resides.
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Table 6.8: Place of supply of telecommunications, broadcasting, and

electronic services

Telecommunications, EU consumerin EU consumerin Non-EU consumer2
broadcasting, and electronic EU country 1 EU country 2

services supplied by/to

EU supplier Taxed in EU country 1 Taxed in EU country 21 No EU VAT

(EU country 1)

Non-EU supplier Taxed in EU country 11 Taxed in EU country 21 No EU VAT

Notes:

1 Special Schemes available (Articles 358a-369, and 369a-369k of the VAT Directive).
2 Unless effective use and enjoyment rules apply (Article 59a of the VAT Directive).

Source: Articles 58, 59a, 358a-369, and 369a-369k of the VAT Directive

The place of supply of the following services to a non-taxable person who is
established or has his permanent address or usually resides outside the European

Union, is where the customer is located3/™

m transfers and assignments of intellectual property rights;

m advertising services;

m consulting, engineering and similar services, data processing and the provision
of information;

m obligations to refrain from pursuing or exercising a business activity or a right in
terms of this rule;

m banking, financial and insurance, except the hire of safes;

m supply of staff;

m hiring out of movable tangible property, except any means of transport;

m access to, and of transport or transmission through, natural gas and electricity

distribution systems and other directly linked services330.

3BWhere the customer is established, has its permanent address or usually resides.
FArticle 59 of the VAT Directive.
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Member States may, in order to prevent double taxation, non-taxation or competitive
distortion, treat the place of supply of business-to-business services®'; business-to-
consumer services®?2, hiring of a means of transport3®:; telecommunication,
broadcasting, and electronic services®* and services to non-taxable persons

outside the European Union3® as the place where the customer is located3®, if:

* |ocated in the Member State, if effective use and enjoyment takes place outside
the European Union, as outside the European Union;
» |ocated outside the European Union, if effective use and enjoyment takes place

in the Member State, as in the Member State (from 1 January 2015)3%’.

Customer location for telecommunications, broadcasting or electronic services3%
supplied at a location such as a telephone box, telephone kiosk, Wi-Fi hot spot, an
internet café, a restaurant or hotel lobby, where the recipient’s physical presence is
needed for the service to be provided to him or her, is presumed to be there and
also presumed to be used and enjoyed there. If the location is on board a passenger
ship, aircraft or train in the European Union, the location is the country of
departure3®. Customer location for telecommunications, broadcasting or electronic

services3% supplied to a non-taxable person is presumed to be:

» if supplied through his or her fixed land line, where the fixed land line is installed,;
» if supplied through mobile networks, in the country identified by the mobile
country code of the SIM card used to receive the services,; and

» if the place is not known, where the viewing card is sent for use, or if a decoder

381 Article 44 of the VAT Directive.

382 Article 45 of the VAT Directive.

383 Article 56 of the VAT Directive.

384 Article 58 of the VAT Directive.

385 |f the customer is established or has its permanent address or usually resides outside the
European Union.

386 Where the customer is established, has its permanent address or usually resides.
387 Article 59a of the VAT Directive.

38 For the application of Articles 44, 58 and 59a of the VAT Directive.

389 Article 24a of the VAT Implementing Regulation (EU, 2013).

39 For the application of Article 58 of the VAT Directive.
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or similar device or a viewing card is needed and a fixed land line is not used,

where the decoder or similar device is located.

Customer location for telecommunications, broadcasting or electronic services
supplied in any other circumstances®' is presumed to be at the place identified by
the supplier on the basis of two items of non-contradictory evidence3?. A non-
taxable legal person is established®® where its central administration functions are
carried out; or at any other establishment with a sufficient degree of permanence
and structure in terms of resources to receive and use services supplied®®*. A
supplier can regard a customer established in the European Union as non-taxable if
he can demonstrate that the customer has not communicated his VAT identification
number to him, unless he has information to the contrary3>. The term

“telecommunication services’ is defined as:

...services relating to the transmission, emission or reception of signals,
words, images and sounds or information of any nature by wire, radio, optical
or other electromagnetic systems, including the related transfer or
assignment of the right to use capacity for such transmission, emission or
reception, with the inclusion of the provision of access to global information

networks3%.
Telecommunications services include:

» fixed and mobile telephone services for transmission and switching of voice, data
and video, and telephone services with an imaging component (videophone
services);

» internet telephone services, including voice over Internet Protocol (VolP);

» voice mail, call waiting, call forwarding, caller identification, three-way calling and

391 Not covered by Articles 24a and 24b of the VAT Implementing Regulation (EU, 2013).

392 As listed in Article 24f of the VAT Implementing Regulation. Article 24b of the VAT Implementing
Regulation (EU, 2013).

393 For purposes of the first subparagraph of Article 56(2) and Articles 58 and 59 of the VAT Directive.
3%4 Article 13a of the VAT Directive.

395 Article 18(2) of the VAT Directive.

3% Article 24(2) of the VAT Directive.
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other call management services;
" paging services;
= audio text services;
» facsimile, telegraph and telex;
» access to the Internet, including the World Wide Web; and
» private network connections providing telecommunications links for the exclusive

use of the client39’.

Telecommunications services exclude broadcasting and electronic services.
“Electronic services™®® include automated services delivered over the Internet or an
electronic network that require minimal human intervention, and are impossible to
provide without information technology3®. Electronic services® specifically

include0:

» websites, web-hosting, distance maintenance of programmes and equipment402;

» software and updating thereof43;

397 Article 6a(1) of the VAT Implementing Regulation (EU, 2013).

398 Article 7 of the VAT Implementing Regulation (EU, 2011).

399 Electronic services specifically include supplies of digitised products, software, and changes or
upgrades; services of providing a business or personal presence on an electronic network such as a
website or webpage; automated services generated from a computer via the Internet or an electronic
network, in response to specific data input by the recipient; transfer for consideration of the right to
sell goods or services on an online market type Internet site on which buyers bid through an
automated process and the parties are notified of a sale by automatic electronic mail generated from
a computer; and Internet Service Packages (ISP) of information if the telecommunications
component forms an ancillary and subordinate part (i.e. packages going beyond mere Internet
access, which include elements such as content access to news, weather or travel reports;
playgrounds; website hosting; access to online debates, etc.) (Article 7 of the VAT Implementing
Regulation (EU, 2011)).

400 As referred to in Article 58 and Article 56(1)(k) of the VAT Directive.

401 Annex Il (Indicative List) to the VAT Directive.

402 Includes automated, online and distance programme maintenance; remote systems
administration; online data warehousing, storing and retrieving data electronically; and online supply
of on-demand disc space (Annex | of VAT Directive).

403 Includes accessing, downloading, and updating software, including procurement, accounting and

anti-virus software; software to block banner adverts showing (“banner blockers”); download drivers,
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» images, text and information and making available of databases*%;

* music, films and games, including games of chance and gambling games, and
political, cultural, artistic, sporting, scientific and entertainment broadcasts and
events%: and

» distance teaching®.

Electronic services specifically exclude broadcasting and telecommunications
services and services which seemingly (although electronic) are incidental or
ancillary to the underlying supply. These exclusions cover electronic ordering and
processing of goods, correspondence course teaching, CDs, cassettes, DVDs, CD-

ROMs, etc.4%7. If a taxable person acts in his own name and takes part in a supply of

such as software that interfaces computers with peripheral equipment (such as printers); online
automated installation of filters on websites; and online automated firewall installations (Annex | of
VAT Directive).

404 Includes accessing or downloading desktop themes; accessing or downloading photographic or
pictorial images or screensavers; digitised content of books and other electronic publications;
subscription to online newspapers and journals; weblogs and website statistics; online news, traffic
information and weather reports; online information generated automatically by software from specific
data input by the customer, such as legal and financial data, (specifically continuous real time
updated stock market data); provision of advertising space, including banner ads on a website/web
page; and use of search engines and Internet directories (Annex | of VAT Directive).

405 Includes accessing or downloading music on computers and mobile phones; accessing or
downloading jingles, excerpts, ringtones, or other sounds; accessing or downloading of films;
downloading of games on computers and mobile phones; accessing automated online games
dependent on the Internet or similar electronic networks, where players are geographically remote
from one another; receiving radio or television programmes distributed via a radio or television
network, the Internet or similar electronic network for listening or viewing programmes at the moment
chosen by the user and at the user’s individual request on the basis of a catalogue of programmes
selected by the media service provider such as TV or video on demand; receiving radio or television
programmes via the Internet or similar electronic network (IP streaming), unless the programmes are
broadcast simultaneously over traditional radio and television networks (Annex | of VAT Directive).

408 Includes automated distance teaching dependent on the Internet or similar electronic network to
function and which requires limited or no human intervention, including virtual classrooms, except
where the Internet or similar electronic network is used as a tool for communication between the
teacher and student; workbooks completed online and marked in an automated fashion without
human intervention (Annex | of VAT Directive).

407 Electronic services also exclude goods ordered and processed electronically; CD-ROMs, floppy
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services on behalf of another person, he is deemed to have received and supplied
the services®® A taxable person taking part in a supply of electronic services
supplied through a telecommunications network, an interface*® or a portal*'® such
as a marketplace for applications, is presumed to act in his own name and on behalf
of the provider of the services, unless the taxable person explicitly indicates the
provider as the supplier*'! and their contractual arrangements reflect this. A taxable
person may not explicitly indicate another person as the supplier if the taxable
person authorises the charge to the customer or the delivery of the services, or sets
the general terms and conditions of the supply. This could apply if internet provided
telephone services, including voice over Internet Protocol (VoIP), are supplied
through a telecommunications network, an interface or a portal such as a
marketplace for applications and are supplied under similar conditions412.
Telecommunications networks are networks that can be used to transfer voice and
data, including cable networks, telecom networks and ISP (Internet Service
Provider) networks, and should cover any facility which allows access to

telecommunications, broadcasting or electronic services (EU, 2014). The terms

disks and similar tangible media; printed matter, including books, newsletters, newspapers or
journals; CDs and audio cassettes; video cassettes and DVDs; games on CD-ROM; professional
consulting services by e-mail; teaching services, where the course content is delivered by a teacher
over the Internet or an electronic network; offline physical computer repair services; offline data
warehousing; advertising, particularly in newspapers, on posters or television; telephone helpdesk
services; correspondence course teaching such as postal courses; conventional auctioneer services
reliant on direct human intervention, irrespective of the nature of bidding; tickets to cultural, artistic,
sporting, scientific, educational, entertainment or similar events booked online; and accommodation,
car-hire, restaurant services, passenger transport or similar services booked online (Article 7 of VAT
Implementing Regulation (EU, 2011)).

408 Article 28 of the VAT Directive.

409 Includes a portal but is a wider concept. In computing it should be understood as a device or a
program which allows two independent systems or the system or the end user to communicate.

410 Any type of electronic shop, website or similar environment that offers electronic services directly
to the consumer without diverting them to another supplier's website, portal, etc. to conclude the
transaction, including app stores, electronic marketplaces and websites offering e-services for sale.
411 The supplier can regard the provider of the services as the supplier if the invoice of each taxable
person taking part in the supply identifies the services and the supplier thereof; and the bill or receipt
to the customer identifies the services and the supplier thereof.

412 Article 9a of the VAT Implementing Regulation (EU, 2013).
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“telecommunications networks” and “communication networks” are interchangeable
for VAT purposes, but “mobile networks” is a wholly contained subset of

telecommunications networks (EU, 2014).

“Broadcasting services” include services consisting of audio and audio-visual
content, such as radio or television programmes provided to the general public via
communications networks by and under the editorial responsibility of a media
service provider, for simultaneous listening or viewing, on the basis of a programme
schedule. Broadcasting services, In particular, include radio or television
programmes transmitted or retransmitted over a radio or television network; or
distributed via the Internet or similar electronic network (IP streaming), if
broadcasted simultaneously with transmission or retransmission over a radio or
television network. Broadcasting services exclude telecommunications or electronic
services; provision of information on particular programmes on demand; transfer of
broadcasting or transmission rights; leasing of technical equipment or facilities to
receive broadcasts; radio or television programmes distributed via the Internet or
similar electronic network (IP streaming), unless broadcasted simultaneously with

traditional radio or television networks413,

Taxable suppliers not established in the European Union that supply electronic
services to non-taxable persons belonging in a Member State*'4 are permitted to
participate in a special scheme for telecommunications, broadcasting or electronic
services supplied by taxable persons not established within the Community'>. The
Member State of identification must allocate a VAT identification number to the
supplier and notify him of the number electronically. Member States of consumption
may have recourse to their own identification systems based on the information
used for identification*'®. The VAT return must indicate the identification number

and, for each Member State of consumption, where VAT is due, the value (exclusive

413 Article 6b of VAT Implementing Regulation (EU, 2013).

414 If the customer is established or has his permanent address or usually resides in the European
Union.

415 Articles 358a-369 of the VAT Directive.

418 Article 362 of the VAT Directive.
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of VAT) of the services supplied during the tax period, the total VAT amount, and the
VAT rate*!”. Suppliers that use this scheme are not entitled to deduct VAT#'8. The
taxable person will be refunded in terms of Directive 86/560/EEC, but for certain
exceptions. Taxable suppliers established in the European Union but not in the
Member State of consumption that supply electronic services to non-taxable
persons belonging in a Member State*!® are permitted to participate in a special
scheme for telecommunications, broadcasting or electronic services supplied by
taxable persons established within the Community but not in the Member State of
consumption4?°.  Similar provisions that apply to the special scheme for
telecommunications, broadcasting or electronic services supplied by taxable
persons not established within the Community, apply to this special Scheme as well.
If the taxable person also carries out other activities in the Member State of
consumption in respect of which he is obliged to be registered for VAT purposes, he
must deduct VAT in respect of his taxable activities which are covered by this
scheme in his VAT return*?!. The place of supply of services rules are summarised
in Table 6.9 below.

417 Article 365 of the VAT Directive.

418 Article 368 of the VAT Directive. VAT deductions are generally made in terms of Article 168 of the
VAT Directive.

419 |f the customer is established or has his permanent address or usually resides in the European
Union.

420 Articles 369a-369k of the VAT Directive.

421 Article 369j of the VAT Directive.

207



Table 6.9:

A supply of
Business-to-business
services

Business-to-consumer
services

Services connected
with immovable
property

Passenger
transportation services

Restaurant and
catering services

Short-term hiring ofa
means of transport

general Rule

admission to cultural, artistic, sporting, scientific,
educational, entertainment or similar events, such as
fairs and exhibitions, and related ancillary services
general Rule

by an intermediary that acts in the name and on
behalfofanother person

goods transportation services, other than the intra-
Community transport of goods

services and ancillary services relating to cultural,
artistic, sporting, scientific, educational, entertainment
or similar activities, such as fairs and exhibitions,
including the supply of services ofthe organisers
ancillary transport activities and valuations of and
work on movable tangible property

hiring ofa means oftransport services, other than
short-term

hiring ofa pleasure boat, other than short-term hiring

telecommunications
broadcasting
electronic services

not physically carried out on board ships, aircraft or
trains during passenger transportin the European
Union

physically carried out on board ships, aircraft or trains
in the European Union

Source: Own formulation, from the VAT Directive.

Place of supply of services in the European Union

Place ofsupply where:
Customer is established
Events actually take
place

Supplier is established
Underlying transaction is
supplied

Transport takes place,
proportionate to the
distances covered
Activities actually take
place

Service is physically
carried out
Customer is located

Put at the disposal of the
customer, where the
service is actually
provided by the supplier
from his place of
business or a fixed
establishment situated in
that place

Customer is located
Customer is located
Customer is located
Property is located

Transport takes place,
proportionate to the
distances covered
Services are physically
carried out

Passenger transport
begins

Put at the disposal of the
customer

The section above considered the inter-jurisdictional VAT rules in the European

Union.

The European Union’s distinction between business-to-business and

business-to-consumer transactions can be considered further for incorporation into

the South African VAT system. The European Union’s distinction between

telecommunication services,

is

electronic services and broadcasting services

thorough and could be considered for implementation in the South African context.

The inter-jurisdictional VAT rules used in New Zealand will be considered next.
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6.5 INTER-JURISDICTIONAL VAT RULES IN NEW ZEALAND

6.5.1 Introduction

New Zealand enacted The New Zealand Goods and Services Tax (GST) Act 1985
(the GST Act), with effect from 1 October 1986, which replaced a wholesale sales
tax. The standard GST rate was increased to 15% on 1 October 2010 (Deloitte,
1998:77). Supplies by non-residents are governed by special rules and although
supplies by non-residents made outside New Zealand are generally not subject to
VAT, certain exceptions exist*?2. The GST begins with a worldwide tax base with
respect to New Zealand residents but does not impose GST on a worldwide base
with respect to non-residents (Schenk, 2009:7). The general place of supply rule for
supplies made by non-residents deems the supplies to be outside New Zealand,
except where the service is physically performed in New Zealand and the recipient
is a final consumer or registered business that has agreed that the transaction can
be treated as being made in New Zealand*® (OECD, 2014b:27). The place of a
supply made by a resident is presumed to be in New Zealand, unless the supply is a
zero-rated export of services. The inclusion of a supply by a resident requires
extensive zero-rating of services, which includes most situations where consumption
is likely to be outside New Zealand (OECD, 2014b:27). The New Zealand GST

combines proxies such as:

» |ocation of the provider,;

= |ocation of the customer;

422 A supply by a non-resident is generally made in New Zealand if the goods are in New Zealand at
the time of the sale, or if the services are rendered in New Zealand (Schenk, 2009:7). Where the sale
is to a registered person for use in a taxable activity, the sale is made outside New Zealand, unless
the supplier and the recipient agree to the contrary (section 8(8) of the GST Act). Most countries that
apply a modified destination principle do not tax the import of all services. Consumers and
businesses that cannot recover GST on services purchased domestically may import services from
non-resident suppliers free of GST. New Zealand amended its GST to counter the competitive
disadvantage to local businesses. Some services supplied by non-residents are treated as supplies

in New Zealand (a place of supply rule).
423 Section 8(2) of the GST Act.
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» relationship with the tangible world (goods or land); and

» intended use of the supply and physical performance (OECD, 2012:37).

The GST Act was changed with effect 1 April 2014 to allow non-residents to claim
back tax in certain instances (New Zealand, 2014). To claim tax back, a non-
resident must qualify as a non-resident GST business claimant, which requires that
the non-resident should expect a GST refund claim in its first GST taxable period of

more than $500; and in its country or territory of residence:

» be registered for a consumption tax; or

* have a consumption tax which it is not required to register for and should be
carrying on a taxable activity with a turnover exceeding NZ$60,000 in a 12-
month period, or

» should not have a consumption tax, and should be carrying on a taxable activity

with a turnover exceeding NZ$60,000 in a 12-month period, and

the non-resident should not:

» carry on or intend to carry on a taxable activity in New Zealand, and should not
be a member or intend to become a member of a GST group carrying out a
taxable activity in New Zealand; or

» have a taxable activity that includes providing services, where it can be
reasonably foreseen that the service will be received in New Zealand by a non-

registered person (New Zealand, 2014).

Non-residents that perform services in New Zealand under a contract constitute
non-resident contractors. Non-resident contractors are not entitled to register as
non-resident GST business claimants (New Zealand, 2014). The New Zealand GST
does not distinguish between “telecommunications services” and services supplied

via the Internet. The term “telecommunications services” is defined*?* to mean:

the transmission, emission or reception, and the transfer or assignment of the

right to use capacity for the transmission, emission or reception, of signals,

424 Section 2 of the GST Act.
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writing, images, sounds or information of any kind by wire, cable, radio,
optical or other electromagnetic system, or by a similar technical system, and
includes access to global information networks but does not include the

content of the telecommunication.

Examples of “telecommunications services” include telephone calls, accessing the
internet via an internet service provider, video conferences, or facilities such as a
leased lines agreement, website hosting or server hosting (New Zealand 2006:13).
Examples of telecommunications content (excluded from the definition of
“telecommunication services”) include information obtained via a 0800 toll free
number and images downloaded from an internet server. A “telecommunications
supplier” is defined*® to mean “a person whose principal activity is the supply of
telecommunications services”. The term “content of the telecommunication” is

defined??% to mean:

...the signals, writing, images, sounds or information of any kind that are

transmitted, emitted or received by telecommunications service.

The term “resident” is defined to mean resident for Income Tax purposes*?’, subject

to the following provisos:

» A person is deemed to be resident to the extent that it carries on a taxable or
other activity in New Zealand and has a fixed or permanent place in New
Zealand relating to that taxable or other activity.

* An unincorporated body is deemed to be resident if its centre of administrative

management is in New Zealand*®.
A company is “resident”’ in New Zealand for Income Tax purposes if:

» itis incorporated in New Zealand; or

= jts head office is located in New Zealand:; or

425 Section 2 of the GST Act.
426 Section 2 of the GST Act.
427 |In terms of sections YD 1 and YD 2, excluding section YD 2(2) of the Income Tax Act, 2007.
428 Section 1 of the GST Act.
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» its centre of management is in New Zealand; or

» control of the company by the directors, acting in that capacity, is exercised in
New Zealand, whether or not decision-making is confined to New Zealand
(Schenk, 2009:8).

An unincorporated body is resident in New Zealand if it has its centre of
administrative management in New Zealand. For Income Tax purposes, an

individual is deemed to be resident of New Zealand if:

» the person has a permanent place of abode in New Zealand; or
» if the person is personally present in New Zealand for one or more periods

exceeding 183 days in aggregate in any 12-month period (Schenk, 2009:8).

A resident individual who is absent from New Zealand for one or more periods
exceeding 325 days in aggregate in any 12-month period is deemed not be resident
of New Zealand (Schenk, 2009:8). A supply of services is deemed to be in New
Zealand*® if the services are supplied by a non-resident to a resident and the
supply would have been a taxable supply if made in New Zealand by a registered
person in the course or furtherance of a taxable activity carried on by the registered

person, and the recipient:

» estimates at the time of acquisition that the intended use is less than 95%; or
» determines at the end of an adjustment period that the actual use is less than
95%.

The concept “percentage intended use”# is defined for a registered person to mean
the extent to which the goods or services are intended to be used to make taxable
supplies, estimated at the time of acquisition and expressed as a percentage of total
use*'. The concept “percentage actual use’#*? is defined for a registered person
and an adjustment period to mean the extent to which the goods or services are

actually used to make taxable supplies and is calculated for the period that starts

429 |In terms of section 8(4B) of the GST Act, despite section 8(2).
430 Section 21G(1)(b) of the GST Act.
431 Section 21G(1)(b) of the GST Act.
432 gection 21G(1)(a) of the GST Act.
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when the goods or services are acquired and finishes at the end of the adjustment
period, and is expressed as a percentage of total use*33. An allocation of costs by a
non-resident to a resident is deemed to be a supply of services*®* and the amount
provided to the non-resident by the resident under the allocation is deemed to be the

consideration for the supply*®°.

6.5.2 VAT Treatment of Non-Residents
Reverse charging

The GST Act uses the term “imported services” instead of “reverse charging’
commonly used in many other jurisdictions. In terms of the GST Act, output tax is
payable on a supply of imported services*¥¢. A supply of services that is not treated
as made in New Zealand in certain instances*¥’ is deemed to be made in New
Zealand if supplied by a non-resident to a resident; and the supply would be a
taxable supply if made in New Zealand by a registered person in the course or
furtherance of a taxable activity carried on by the registered person*3®; and the

H

recipient:

» estimates at acquisition that the intended use is less than 95%; or

433 Section 21G(1)(a) of the GST Act.

434 |If it satisfies sections 8(4B)(a) and 8(4B)(c) of the GST Act.

435 Section 8(4C) of the GST Act.

436 Charged in terms of section 5B of the GST Act, where the supply of services is treated by section
8(4B) of the GST Act as being made in New Zealand, having been made by the recipient of the
supply in the course or furtherance of a taxable activity carried on by the recipient.

437 In terms of sections 8(3)(b) and 8(4). In terms of section 8(3)(b) of the GST Act services are
deemed to be supplied in New Zealand if the supplier is a non-resident and the services are
physically performed in New Zealand by a person who is in New Zealand when the services are
performed. In terms of section 8(4) of the GST Act if a non-resident supplier supplies services to a
registered person for the purposes of carrying on the registered person’s taxable activity, the services
are deemed to be supplied outside New Zealand unless the supplier and the recipient of the supply
agree the contrary. This is an administrative concession to allow the non-resident supplier not to
register for New Zealand GST where no net GST would be collected on the supply.

438 Section 8(4B) of the GST Act.
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» determines at the end of an adjustment period that the actual use is less than
95%.

For purposes of “imported services”#3, where a person carries on activities inside

and outside New Zealand through branches:

» Each branch is treated as a separate person.

» A branch inside New Zealand is deemed to be a resident.

» A branch outside New Zealand is deemed to be a non-resident.

» An activity carried on by a branch is deemed to be carried on separately by the

branch#40.
Branches

A resident registered person does not report supplies which relate to the foreign
activities of its foreign branches as taxable supplies (Schenk, 2009:9). The New
Zealand GST base is, in general terms, determined with reference to residency. For
GST purposes a branch of a New Zealand company (branch of a New Zealand
resident) operating outside New Zealand is a non-resident. Generally only New
Zealand activities of non-residents are subject to GST whereas supplies by a branch
outside New Zealand are generally outside the scope (Schenk, 2009:9). A head

office of a company is deemed to be a branch or division of the company.

6.5.3 Place of supply rules

Various place of supply rules apply to different categories of supply.
Place of supply of goods
A supply of goods is deemed to be made in New Zealand if the supplier is resident

in New Zealand and is deemed to be supplied outside New Zealand if the supplier is

a non-resident, irrespective of the physical place of the supply*!. Goods are

439 As envisaged by section 8(4B) of the GST Act.
440 Section 56B of the GST Act.
441 Section 8(2) of the GST Act.

214



deemed to be supplied in New Zealand if the supplier is a non-resident and the
goods are in New Zealand at the time of the supply442 Where a non-resident
supplies goods to a registered person for the purposes of carrying on the registered
person’s taxable activity, the goods are deemed to be supplied outside New
Zealand, unless the supplier and the recipient agree the contrary443 Table 6.10

below contains the place of supply rules for goods in New Zealand.

Table 6.10: Place of supply of goods in New Zealand

Goods supplied Place ofsupply

By aresident New Zealand444

By a non-resident Outside New Zealand445

IF the goods are: New Zealand - the default position446

m  In New Zealand atthe time of supply Outside New Zealand, IF supplied to a registered

person for use in its taxable activity447
New Zealand, IF the supplier and recipient elect448

m Outside New Zealand at the time of supply Outside New Zealand449

Source: Own formulation, from section 8 of the GST Act
Place of Supply of Services

A supply of services is deemed to be supplied in New Zealand if the supplier is
resident in New Zealand, and is deemed to be supplied outside New Zealand if the
supplier is a non-resident450. To the extent to which a supply of services consists of
the facilitation of inbound tour operations it is subject to tax45l, without the option to
zero rateds2 Tourism products and services include accommodation, meals,

transport, and other activities. Services are deemed to be supplied in New Zealand if

4P Section 8(3)(a) of the GST Act, despite section 8(2).
4B Section 8(4) of the GST Act.
44 Section 8(2) of the GST Act.
46 Section 8(2) of the GST Act.
46 Section 8(3)(a) of the GST Act.
47 Section 8(4) of the GST Act.
4B For section 8(4) of the GST Act not to apply.
40 Section 8(3)(a) of the GST Act.
) Section 8(2) of the GST Act.
4 Interms of section 8(1) and section 8(2B) of the GST Act.
& Interms of section 11A
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the supplier is a non-resident and the services are physically performed in New
Zealand by a person who is in New Zealand at the time the services are
performed453. If a non-resident supplier physically performs services for a registered
person for the purposes of carrying on the registered person’s taxable activity, the
services are deemed to be supplied outside New Zealand, unless the supplier and
the recipient agree to the contrary4X4. Table 6.11 below contains place of supply
rules for services in New Zealand, excluding telecommunication services and certain

deeming provisions.

Table 6.11: Place of supply of services (excluding telecommunication

services) in New Zealand4®%

Services supplied Place ofsupply
By aresident New Zealand86
By anon-resident Outside New Zealand457
m  Physically performed in New Zealand - the default position458
New Zealand Outside New Zealand459, IF supplied to a registered person for use in its

taxable activity
New Zealand460, IF the supplier and recipient elect that the supply is not
outside New Zealand

m  Physically performed Outside New Zealand46l
outside New Zealand

m Deemed outside New New Zealand463, IF:
Zealand462 m  Supplied to a resident; and

m  The recipient estimates attime of acquisition the intended use to be less
than 95% or determines atthe end of an adjustment period that the actual
use is less than 95%; and

m  The supply would be ataxable supply if made in New Zealand by a
registered person in the course or furtherance of a taxable activity carried
on by that person.

Source: Own formulation, from section 8 of the GST Act.

483 Section 8(3)(b) of the GST Act, despite section 8(2).
46 Section 8(4) of the GST Act.
45 Table 6.11 above excludes the deeming provision contained in section 8(4C) of the GST Act
which is discussed immediately above.
485 Section 8(2) of the GST Act.
4 Section 8(2) of the GST Act.
48 Section 8(3)(b) of the GST Act.
48 Section 8(4) of the GST Act.
48 Section 8(4) of the GST Act.
4l Section 8(3)(b) of the GST Act.
42 Interms of sections 8(3)(b) or 8(4) of the GST Act.
483 Section 8(4B) of the GST Act.
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The GST Act does not distinguish between “telecommunication services” and
services supplied via the Internet*“. Telecommunications services supplied by a
non-resident are deemed to be supplied in New Zealand*® if a person, physically in
New Zealand, initiates the supply from a telecommunications supplier, whether or
not the person initiates  the  supply on behalf  of  another
person“®® Telecommunications services supplied by a non-resident to a registered
person for the purposes of carrying on the registered person’s taxable activity are
deemed*’ to be supplied outside New Zealand, unless the supplier and the
recipient agree that this will not apply. The person who initiates a supply of
telecommunications services is deemed*® to be the person identified by the supplier

who:

» controls the commencement of the supply;
» pays for the services; or

» contracts for the supply*6°.

Where a telecommunications supplier cannot apply*’© the above as it is impractical
for the supplier to determine the physical location of a person due to the type of
service or the class of customer to which the person belongs, the supplier must treat
a supply of telecommunications services as supplied in New Zealand if the person’s
address for receiving invoices from the supplier is in New Zealand*’!. For this
provision to apply the telecommunications supplier must*’2 satisfy this provision*”3

for all supplies of telecommunications services made for the type of service or the

464 1n terms of section 8(5), sections 8(3), 8(4) and 8(4B) of the GST Act do not apply to supplies of
telecommunications services.

465 By section 8(6) of the GST Act, despite section 8(2).

465 |In terms of section 8(7) of the GST Act, section 8(6) does not apply to supplies made between
telecommunications suppliers.

467 By section 8(8) of the GST Act, despite section 8(6) and section 8A.

468 By section 8(9) for purposes of sections 8(6) and 11AB of the GST Act.

469 If more than one person satisfies the criteria: the person who appears highest on the list.

470 Section 8(6) of the GST Act.

471 Section 8A (1), despite section 8(2) of the GST Act.

472 |In terms of section 8A(3) of the GST Act.

473 Section 8A(1) of the GST Act.
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class of customer. This provision*’4 does not apply to supplies made between
telecommunications suppliers*”®. Address means the physical residential or
business address of a person to which invoices are sent, and excludes a post office
box number4’6. As “content of the telecommunication” is excluded from the definition
of “telecommunications services” the special place of supply rule does not apply to
“‘content” but the general place of supply rules apply (Davis VAT Report, 2015:81). A
supply of services that is chargeable with tax4’” is subject to the zero rate*’®, where

the telecommunications services are supplied:

" by a resident telecommunications supplier to an overseas
telecommunications supplier; or
" to a person, other than an overseas telecommunications supplier, and the

telecommunications service was initiated outside New Zealand47®.

Table 6.12 below summarises the place of supply rules for telecommunication

services in New Zealand.

474 Section 8A(1) of the GST Act.

475 In terms 8A(2) of the GST Act.

476 |In terms of section 8A(4) of the GST Act.
477 In terms of section 8 of the GST Act.

478 Section 11AB of the GST Act.

479 |In terms section 8(9) of the GST Act.
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Table 6.12: Place of supply of telecommunication services in New Zealand

Telecommunications services supplied Place ofsupply
By aresident New Zealand48
By a non-resident Outside New Zealand4gl
[ ] IF a person, physically in New Zealand, initiates New Zealand482, Except for supplies between
the supply from a telecommunications supplier, telecommunications suppliers.

whether or on behalfofanother person

] IF impractical to determine the physical location New Zealand483, IF the person’s address for
ofperson due to type of service or class of receiving invoices from the supplier is in New
customer Zealand, Except for supplies between

telecommunications suppliers484

[ ] To a registered person for purposes of carrying Outside New Zealand, subjectto exception48s
on its taxable activity

Source: Own formulation, from GST Act

The section above considered the inter-jurisdictional VAT rules in New Zealand.
New Zealand’s use of the terms "resident” and "non-resident” to define the scope of
the VAT net can be of much value to South Africa as a general place of supply rule,
especially considering that the South African VAT system emanated from the New

Zealand GST. The chapter is summarised in the section that follows.

6.6 SUMMARY

This chapter analysed the inter-jurisdictional VAT rules used in Australia, Canada,
New Zealand, and the European Union, with a view to inform potential shortcomings
in the South African VAT system to be discussed in Chapter 7.

Permanent establishments
The selected jurisdictions treat foreign businesses with permanent establishments in

their countries as resident businesses. Foreign businesses without permanentd

&) Section §(2) of the GST Act.
A Section §(2) of the GST Act.
4 Section 8(6) and 8(7) of the GST Act.
48 Section 8A(1), despite sections 8(2), 8A(2), and 8A(3) of the GST Act.
A \Where section 8A(1) applies it must be satisfied for al telecommunications services supplies
made for the type of service or the dass of customer.
45 Unless the supplier and the recipient agree that section 8(8) will not apply, despite sections 8(6)
and 8A of the GST Act.
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establishments may, in certain instances, also be required to register if they carry on
businesses in the country. Foreign taxable persons supplying goods or services in a
country are generally required to register for VAT purposes, except where the
reverse charge mechanism applies. A permanent establishment is generally a fixed
place of business, although not all the countries selected for the purpose of this
research use the term. Permanent establishment also includes a fixed place of
business of agents acting on behalf of that person through whom that person makes
supplies. A permanent establishment generally excludes a non-commercial entity,
such as a representative office, and VAT registration is not allowed. Certain
countries apply a regularity test in respect of persons not established in their
country, which takes into account the totality or duration of the activities carried on in
the country. The term business generally includes any trade, profession or vocation
and any continuing activity that involves making supplies of goods or services, even
if made irregularly or on a non-profit basis. Foreign enterprises may recover VAT
incurred in some of the selected countries and in many European Union Member
States, provided they do not have a permanent establishment in that country and
the tax paid would have been deductible by the resident entrepreneur in that

country.

Definitions used in other jurisdictions

The selected jurisdictions define a number of terms that can be of assistance for
South Africa, namely permanent establishment; resident and non-resident;
telecommunication services, telecommunications supplier; content of the
telecommunication; telecommunications facility; telecommunications networks;
electronic services; and broadcasting services. These definitions are reflected in
Table 6.13 below.
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Table 6.13: Definitions that could be applied in the South African VAT Act

Term

Permanent
establishment

Resident

Non-resident

Telecommunication
services

Telecommunications
supplier

Contentof the
telecommunication
Telecommunications

Meaning

A place where (or through which) a person carries on a business, including a
place where the person carries on a business through an agent; uses or installs
substantial equipment or machinery; engages in a construction project; and sells
goods manufactured, assembled, processed, packed or distributed by another
person for, at, or to the first-mentioned person and one ofthem or another person
participates in the management, control or capital of the other, is the place where
the goods are manufactured, assembled, processed, packed or distributed
(Australia)

A fixed place of business, including a place of management, branch, office,
factory or workshop, and a mine, oil or gas well, a quarry, timberland or place of
extraction of natural resources, through which the person makes supplies; or a
fixed place of business of another person (other than a broker, general
commission agent or other independent agent acting in the ordinary course of
business) who is acting in Canada on behalf of that person and through whom
that person makes supplies in the course of business (Canada)

Permanent establishment for VAT is not the same as for income tax. A permanent
establishment is a facility for carrying on a business that has a permanent
presence in the form of personnel and technical resources required to supply the
services where it is inappropriate to link those services with the supplier’'s
principle place of business (European Union)

A person who is a resident for Income Tax purposes (Australia)

A permanent establishment of a non-resident in country is treated as a resident
and a permanent establishment of a resident outside country is treated as a non-
resident (Canada)

The term "resident” is defined to mean resident for Income Tax purposes,
provided that a person is deemed to be resident to the extent that it carries on a
taxable or other activity in and has a fixed or permanent place in country relating
to that taxable or other activity; and an unincorporated body is deemed to be
resident if its centre of administrative management is in country. A company is
"resident” for Income Tax purposes if it is incorporated in the country; its head
office is located in the country; its centre of management is in the country; or
control of the company by the directors, acting in that capacity, is exercised in the
country, whether or not decision-making is confined to the country (New Zealand)
A person that is not a Resident (Australia)

A supply relating to the transmission, emission or reception of signals, writing,
images, sounds or information of any kind by wire, radio, optical or other
electromagnetic systems. It includes the related transfer or assignment of the right
to use capacity for such transmission, emission or reception; and provision of
access to global information networks (Australia)

Emitting, transmitting or receiving signs, signals, writing, images or sounds or
intelligence of any nature by wire, cable, radio, optical or other electromagnetic
system, or by any similar technical system, or making available for such emission,
transmission or reception telecommunications facilities of a person who carries on
the business of supplying such services (Canada)

Services relating to the transmission, emission or reception of signals, words,
images and sounds or information of any nature by wire, radio, optical or other
electromagnetic systems, including the related transfer or assignment of the right
to use capacity for such transmission, emission or reception, with the inclusion of
the provision of access to global information networks (European Union)

The transmission, emission or reception, and the transfer or assignment of the
right to use capacity for the transmission, emission or reception, of signals,
writing, images, sounds or information of any kind by wire, cable, radio, optical or
other electromagnetic system, or by a similar technical system, and includes
access to global information networks but does not include the content of the
telecommunication (New Zealand)

A person whose principal activity is the supply of telecommunications services
(New Zealand)

The signals, writing, images, sounds or information of any kind that are
transmitted, emitted or received by telecommunications service (New Zealand)

A facility, apparatus or other thing (including wire, cable, radio, optical or other
electromagnetic system, or any similar technical system, or part thereof) used or
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facility capable of being used for telecommunications (Canada)

Telecommunications Networks that can be used to transfer voice and data, including cable networks,

networks telecom networks and ISP (Internet Service Provider) networks, and should cover
any facility which allows access to telecommunications, broadcasting or electronic
services. The terms “"telecommunications networks” and “communication
networks” are interchangeable for VAT purposes , but "mobile networks” is a
wholly contained subset of telecommunications networks (European Union)

Electronic services A supply which does not include the provision of rights (e.g. technical know-how)

or if rights are supplied, they are incidental to the supply. The supply involves
specific work that is performed by a person for a specific customer. The supply
requires human involvement (Canada)
Include automated services delivered over the Internet or an electronic network
that require minimal human intervention, and are impossible to ensure without
information technology. Electronic services specifically include websites, web-
hosting, distance maintenance of programmes and equipment; software and
updating thereof, images, text and information and making available of
databases; music, films and games, including games of chance and gambling
games, and of political, cultural, artistic, sporting, scientific and entertainment
broadcasts and events; and distance teaching (European Union)

Broadcasting services Include services consisting of audio and audio-visual content, such as radio or
television programmes provided to the general public via communications
networks by and under the editorial responsibility of a media service provider, for
simultaneous listening or viewing, on the basis of a programme schedule.
Broadcasting services, in particular, include radio or television programmes
transmitted or retransmitted over a radio or television network; or distributed via
the Internet or similar electronic network (IP streaming) if broadcasted
simultaneous with transmission or retransmission over a radio or television
network (European Union)

Source: Own formulation

Place of supply of goods

Most jurisdictions define "goods” to include tangible personal or real property and
the right to dispose thereof and exclude money. Place of supply rules in the selected
jurisdictions demonstrate that tangible goods do not present serious problems in

defining place of supply rules.

Australia generally taxes a supply of goods with reference to the location to which
the goods are supplied or at which they are used. Australia applies a number of
proxies to determine the place of supply of goods, including where the goods are
delivered or made available; from where the goods are delivered; where the goods
are installed or assembled; where the goods are used (only in respect of outbound
leases); and whether a direct connection exists with goods to be exported (in
respect of tooling and goods imported temporarily into Australia used in repairs or

treatment).

Canada deems the place of supply of tangible personal property, by way of a sale,
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to be where the property is, or where it is to be delivered or made available to the
recipient of the supply. The place of supply of tangible personal property, not by way
of a sale, is deemed to be where possession or use of the property is made
available to the recipient. The place of supply of intangible personal property is
deemed to be in Canada if the property may be used in whole or in part in Canada;
or if the property relates to real property in Canada, to tangible personal property
ordinarily in Canada or to a service to be performed in Canada. The place of supply
of intangible personal property is deemed to be outside Canada if the property may
not be used in Canada; or if the property relates to real property outside Canada, to
tangible personal property ordinarily outside Canada or to a service to be performed
wholly outside Canada. The place of supply of real property or a service in relation

to real property is deemed to be where the real property is situated.

The European Union (through its VAT Directive) deems the place of a supply of
goods not dispatched or transported to be where the goods are located at the time
of supply; for goods dispatched or transported to be where the goods are located at
the time when dispatched or transported; for goods sold on board ships, aircraft or
trains to be the place of departure of the passenger transport operation; for gas
through the natural gas distribution system, or electricity to be where the customer is
located; for intra-Community acquisitions of goods to be where the transport of the
goods to the person acquiring them ends; and for goods imported to be the Member

State where the goods are located when they enter the European Union.

New Zealand deems the place of supply of goods to be in New Zealand if the
supplier is resident in New Zealand, irrespective of the physical place of supply. The
determination of the residence of a company follows the normal income tax
provisions. In addition, two overriding rules determine residence for VAT purposes.
Firstly, a person is resident in New Zealand to the extent that the person carries on
an activity in New Zealand, which has a fixed or permanent place of business in
New Zealand. Secondly, an unincorporated body of persons, partnership, joint
venture or trust is resident in New Zealand if its centre of administration is in New
Zealand. A foreign company is resident under this rule to the extent that its activities

relate to that fixed or permanent place. The determination of residence of individuals
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looks to a permanent place of abode in New Zealand or personal presence in New
Zealand for certain predetermined periods per 12-month period. If the supplier is a
non-New Zealand resident the place of supply of goods is deemed to be in New
Zealand only if the goods are in New Zealand at the time of supply. However, if the
non-New Zealand resident makes a supply to a registered person in New Zealand
for use in a taxable activity it will be deemed to be supplied outside New Zealand,
unless the supplier and recipient agree otherwise. The supplier will therefore not be
able to charge or recover VAT. As an alternative, the supplier can agree with the
recipient and have the supply treated as if it was made in New Zealand. The
supplier might then be required to register for VAT. If a non-New Zealand resident
provides goods, which are in New Zealand at the time of supply, to a person in New
Zealand for use outside of or partially outside of that person's taxable activity, the
non-New Zealand resident will be deemed to be making a supply in New Zealand.
Table 6.14 below contains a summary of the place of supply of goods used in the

selected countries.
Table 6.14: Place of supply of goods in the selected countries

A supply of Place of supply:

Tangible personalproperty

Goods made available, removed, installed,
assembled (General)

Not by way of a sale

Not dispatched or transported
Dispatched or transported
Sold on ships, aircraft, or trains

Supplied through distribution systems

Supply by Resident
Supply by Non-Resident
Goods in Country at time of supply

IF supplied to a registered person for use in
its taxable activity

Goods Outside Country at time of supply

Realproperty

Source: Own formulation

Where made available, removed, installed, assembled
(General)

Where possession is given or made available (Canada)

Where located attime of supply (EU)
Where dispatch ortransport begins (EU)
Where passenger transport begins (EU)

At supplier's business or fixed establishment or
permanent address or usual residence or at customer's
permanent address or usual residence (EU)

Country of residence (N2)
Generally outside country of consumption (NZ)
In country - default position (NZ)

Outside Country, or in Country IF supplier and recipient
elect (NZ)

Outside Country (N2Z)

Location of real property
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Place of supply of services

Most jurisdictions define services as anything that is neither a good nor money, and
done for a consideration. The supply of services generally includes the granting,
assignment or surrender of the whole or part of any right, which is done for a
consideration. Services usually consist of the obligation to perform or refrain from
performing acts or the granting of permission to perform acts. Australia (and the
three other jurisdictions) defines telecommunication services in addition to services.
Canada defines a “telecommunications facility” separately as a facility, apparatus or
other thing used or capable of being used for telecommunications. This is done as
“facility” is used to define the place of supply rule for telecommunication services.
The European Union’s VAT Directive, in addition to defining telecommunication
services, uses the term “electronic services” and its indicative list of electronic
services include website supply, web-hosting, distance maintenance of programmes
and equipment; supply of software and updating thereof; supply of images, text and
information and making available of databases; supply of music, fiims and games,
including games of chance and gambling games, and of political, cultural, artistic,
sporting, scientific and entertainment broadcasts and events; and supply of distance
teaching. New Zealand, in addition to the above, also defines “content of the
telecommunication” to mean the signals, writing, images, sounds or information of
any kind that are transmitted, emitted or received by telecommunications service.
The purpose being that the “content” is subject to the standard place of supply of
services rule and not to the rule that applies to telecommunications services. The
selected jurisdictions generally define telecommunication services as the
transmission, emission or reception of data, signals, sounds and images by
electronic means, wire, radio, optical or other electromagnetic systems.
Telecommunication services include telephone, facsimile and telegraphic services,
call and call-back services, telephone cards, as well as e-mail and access to and

use of electronic databases, such as the Internet.

Traditional services do not present problems in defining place of supply rules. The
place of supply rules in the selected jurisdictions demonstrate that the areas of
complexity in defining place of supply of services rules include electronic services,

telecommunication services, and other intangible property or services. The reverse
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charge mechanism is often used. The reverse charge mechanism is not effective in

business-to-consumer type transactions and is impractical to police.

Canada deems the place of supply of services, excluding intangible property and
telecommunication services, to be in Canada if the service is performed wholly or in
partly in Canada. Canada deems the place of supply of intangible personal property
to be in Canada if (i) the property may be used in whole or in part in Canada; or (ii)
the property relates to real property in Canada, to tangible personal property
ordinarily in Canada or to a service to be performed in Canada (Sherman,
1999:139). Canada deems the place of supply of intangible personal property to be
outside Canada if (i) the property may not be used in Canada; or (ii) the property
relates to real property outside Canada, to tangible personal property ordinarily
outside Canada or to a service to be performed wholly outside Canada (Sherman,
1999:139). The transfer of digital goods and services is generally considered to be
the supply of intangible personal property or services. Canada deems the place of
supply of making telecommunication facilities available to be in Canada if the
facilities or part thereof are located in Canada. The place of supply is also deemed
to be in Canada if the telecommunication is emitted and received in Canada, or the
telecommunication is emitted or received in Canada and the invoicing is done in

Canada.

The European Union’s general place of supply rule deems the place of supply of
services to be where the supplier has established its business or has a fixed
establishment from where the service is supplied. In the absence of a place of
business or fixed establishment, the place of supply is deemed to be where the
supplier has its permanent address or usually resides. The European Union deems
the place of supply of telecommunications and electronic services (amongst other
services) to customers established outside the European Union, or to taxable
persons established in the European Union but not in the same country as the
supplier, to be the place where the customer has established its business or has a
fixed establishment for which the service is supplied, or, in the absence of such a
place, where it has its permanent address or usually resides. The European Union

generally deems the place of supply of cultural, artistic, sporting, scientific, and
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educational or entertainment services; services relating to exhibitions, conferences
or meetings; and the valuation of, or work performed on, goods to be where the

supplies are physically carried out.

New Zealand deems the place of supply of services, if the supplier is not resident in
New Zealand, to be in New Zealand only if the services are physically performed in
New Zealand. The converse also applies. If a non-New Zealand resident provides
services, which are physically performed in New Zealand, to a person in New
Zealand for use outside of or partially outside of that person's taxable activity, the
non-New Zealand resident will be deemed to be making a supply of services in New
Zealand. Table 6.15 below contains a summary of the place of supply of services

used in the selected countries.

Table 6.15: Place of supply of services in the selected countries

A supply of Place of supply where:
Business-to-business services
General Rule Customer is established (EU)
Admission to cultural, artistic, Events actually take place (EU)

sporting, scientific, educational,
entertainment or similar events, such
as fairs and exhibitions, and ancillary

services
Business-to-consumerservices
General Rule Supplier is established (EU)
By an intermediary that acts in name Underlying transaction is supplied (EU)

and on behalf of another person

Goods transportation services Transport takes place, proportionate to distances covered
(EU.
Services and ancillary services, Activities actually take place (EU)

relating to cultural, artistic, sporting,
scientific, educational, entertainment
or similar activities, such as fairs and
exhibitions, including supply of
services of organisers

Passenger transportation services Transport takes place, proportionate to distances covered
(EU.
Ancillary transport activities and Service is physically carried out (EU)

valuations of and work on movable
tangible property

Hiring of a means of transport Customer is located (EU)

services, other than short-term,

Hiring of pleasure boats, other than Put at disposal of the customer, where service is actually

short-term hiring, provided by supplier from his place of business or a fixed
establishment situated there (EU)

Telecommunications Customer is located (EU); or performed in or supplied

through a permanent establishment (Australia)

Payment is for a terminal or station in Country. Place of
supply of long distance telephone charges is in Country if 2 or
more of the following 3 places are in Country:
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Broadcasting
Electronic services

Restaurant and catering services
Not physically carried out on ships,
aircraft or trains during passenger
transport
Physically carried out on ships,
aircraft or trains
Services connected with immovable
property
Short-term hiring ofa means of transport
Rights to acquire a thing and the supply
ofthe thing would be connected with
Country
Rights

Intangible personal property

Entry into, or release from, an obligation
Advice orinformation

Instantaneous advice orinformation
Anything else

A service physically performed
By a resident
By a non-resident
Physically performed in Country

n Place of origin;
n Place of termination; and
n Billing location; or

It comprises the making available of telecommunications
facilities that are (or part thereof of are) located in Country
(Canada).

In any other case, the supply is in Country if
telecommunication is emitted and received in Country, or
telecommunication is emitted or received in Country and
billing location is in Country (Canada).

By aresident- In Country (New Zealand)
By a non-resident - Outside Country (New Zealand)

m |F a person, physically in Country, initiates the supply
from a telecommunications supplier, whether or on
behalfof another person - In Country, Except for
supplies between telecommunications suppliers.

m  IF impractical to determine the physicallocation of
person due to type ofservice or class of customer -
In Country, IF the person's address for receiving
invoices from supplier is in Country, Except for
supplies between telecommunications suppliers

[ ] To a registered person for purposes of carrying on its
taxable activity - Outside Country, subject to
exception (New Zealand)

Customer is located (EU)

Customer is located (EU) or supplied through a business
carried on in Country, or through a permanent establishment,
and it constitutes a taxable supply (Canada)

Services are physically carried out (EU)

Passenger transport begins (EU)
Property is located

Put at the disposal of the customer (EU)

Supply ofthe other thing would be connected with Country,

even if supply is not outside Country and supply is not done

through an enterprise carried on in Country (Australia)

Right created, granted, transferred or assigned or

surrendered. If agreement is made outside Country, place of

supply is outside. If supply is made through an enterprise

carried on in Country, even if agreement is made outside

Country, place of supply is in Country (Australia)

Property:

n may be used, or

[ ] relates to real property in Country; to tangible personal
property ordinarily in Country; or a service to be
performed in Country (Canada)

Obligation is entered into or the release is effected (Australia)

Advice or information is prepared, created or produced

(Australia)

Advice or information is provided (Australia)

Done in Country or made through the supplier's enterprise in

Country (Australia)

Location of performance

In Country (New Zealand)

Outside (New Zealand)

In Country - the default position (New Zealand)

Outside Country, IF supplied to a registered person for use in

its taxable activity (New Zealand)
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In Country, IF the supplier and recipient elect that the supply
is not outside Country (New Zealand)
Physically performed outside Country  Outside Country (New Zealand)
Deemed outside Country In Country, IF:
m  Supplied to a resident; and
m  Recipient estimates the intended use to be less than 95%
or determines at the end of an adjustment period that the
actual use is less than 90%; and
m  Supply would be ataxable supply if made in Country by a
registered person in the course or furtherance ofa
taxable activity carried on by that person (New Zealand)

Source: Own formulation

The definitions used in the selected jurisdictions; specific and general place of
supply rules; treatment of non-residents, imported services, and cross-border
business-to-business and business-to-consumer transactions, described in this
chapter will be considered and where appropriate be applied in making
recommendations in the following chapter, Chapter 7, to make recommendations to
address the inter-jurisdictional VAT rule shortcomings in South Africa, identified in
Chapter 5.
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CHAPTER 7: RECOMMENDATIONS

7.1 INTRODUCTION

This chapter consolidates the research findings of chapters 4 — 6 and applies the
data, shortcomings identified and recommendations made in these chapters to
propose changes to current legislation and suggest new legislation to increase
certainty in the VAT treatment of inter-jurisdictional activities and supplies in the
South African VAT system.

This study does not only consider place of supply rules in the narrow sense but
looks more widely into the VAT treatment of activities and supplies spanning the
borders of South Africa. The two underlying aspects which underpin cross-border
consequences in the VAT system are considered in detail, namely activities of non-
resident persons with a South African “‘reach” or “connection”, particularly if
consumption takes place in South Africa. Secondly, the study considers the VAT

rate applicable to cross-border supplies.

The findings in Chapters 4 — 6 are used in the sections that follow to propose
legislation to address current gaps and shortcomings and introduce specific “place
of supply” rules to better address the VAT treatment of inter-jurisdictional
transactions and enhance certainty. The proposed legislation applies the methods

adopted by the South African legislator in amending or adding legislation, namely:

» [ndented underlined text in italics denotes legislative additions or

insertions; and

» [Indented text in brackets in italics] denotes legislative deletions.
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7.2 NON-RESIDENT VAT REGISTRATION

A study of the impact of inter-jurisdictional supplies or activities would be incomplete
without a comprehensive consideration of how non-residents are treated for VAT
purposes. This section of the chapter proposes changes to the law to enhance

legislative certainty.

7.21 Dependent Agents

Paragraph (a) of the definition of “enterprise” in section 1(1) of the Value-Added Tax
Act, Act 89 of 1991 (the VAT Act) does not provide guidance as to whether it
includes the activities of a non-resident enterprise acting through a local agent or
dependent agent (as opposed to an independent agent) in the course of furtherance
of which it makes supplies of goods or services*®®. Although the VAT Act is arguably
clear on the VAT consequences of a foreign person conducting an “enterprise or
activity” through an agent who acts for and on behalf of that person in South Africa,
it nevertheless creates uncertainty in VAT circles as demonstrated by the replies of
the panel of experts to the questionnaire developed for purposes of this study*®’.

This should be clarified through various amendments to the VAT Act.

A definition of “dependent agent” can be derived from the Articles 5(4) and 5(5) of
the OECD Model (OECD, 2014d) and would read as follows:

a person, other than an agent of an independent status, who acts on behalf of
an enterprise and has, and habitually exercises an authority to conclude

contracts in the name of the enterprise, except if the person’s activities are

486 Goods imported are deemed to be imported by the agent (and not the foreign principal) in terms of
section 54(2A) (b) read with section 8(20).

487 This uncertainty could partly be ascribed to the fact that section 54 of the VAT Act deals with
agents who make or receive supplies on behalf of a principal. Section 54 does not specifically
address activities conducted by an agent on behalf of a principal which, as result, cannot directly be

linked to the definition of “enterprise” in section 1(1) of the VAT Act.
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limited to the following:

(a) the use of facilities solely for the purpose of storage, display or delivery of
goods or merchandise belonging to the enterprise;

(b) the maintenance of the stock of goods or merchandise belonging to the
enterprise solely for the purposes of storage, display or delivery;

(c) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purposes of processing by another enterprise;

(d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise or of collecting information, for the
enterprise;

(e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any activity of a preparatory or auxiliary
character;

(f) the maintenance of a fixed place of business solely for any combination of
activities mentioned in subparagraphs a) to e€), provided that the overall
activity of the fixed place of business resulting from this combination is of

a preparatory or auxiliary character.
The VAT Act does not define “agent” or “dependent agent”. As a result, the term
“agent” should be ascribed its general meaning. A definition of “dependent agent”

should be inserted into section 1(1) as follows:

Dependent agent means:

an agent who acts for and on behalf of a principal as envisaged in section 54
of this Act488:

48 The legislator could also consider applying the principle of a Dependent Agent Permanent
Establishment (DAPE) as addressed by Article 5(5) of the OECD Model Tax Convention on Income
and Capital (the OECD Model) (OECD, 2014d).
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Paragraph (a) of the definition of “enterprise” in section 1(1) of the VAT Act should

be amended as follows:

(a) in the case of a vendor, or a vendor acting through a dependent agent

who _acts for and on behalf of such vendor, any enterprise or activity

which is carried on continuously or regularly by any person in the
Republic or partly in the Republic and in the course or furtherance of
which.. ;

The VAT Act arguably requires a foreign enterprise to register as a vendor if it
makes and receives supplies through a dependent agent and the agent assumes
the foreign enterprise’s VAT obligations. This leads to uncertainty and creates
additional compliance costs for the foreign person and SARS. To address this,
proviso (xiv) should be inserted into the definition of “enterprise” in section 1(1) of
the VAT Act as follows:

(xiv) A non-resident person who carries on activities in South Africa through

a dependent agent who acts for and on behalf of such vendor and

such agent assumes all such person’s obligations imposed under this

Act is deemed not to be carrying on an enterprise if such non-resident

person applies in writing to, and receives confirmation from, the

Commissioner that this proviso applies to such non-resident person:

7.2.2 Foreign branch or main business

The VAT Act deems “transactions” between a branch or main business*® to be
supplies, which is arguably unnecessary as the normal provisions which govern

transactions between separate legal personae apply.

489 Section 8(9) of the VAT Act. It is arguable that, since proviso (ii) to the definition of “enterprise” in
section 1(1) of the VAT Act deems the foreign branch or main business to be carried by a person
separate from the vendor (if (aa) and (bb) are complied with), section 8(9) would only be required
where the proviso (ii) deeming provision would not create supplies and supplies that need to be

deemed by section 8(9). For example, cross-border cost recoveries in respect of salaries or
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The VAT Act does not provide guidance as to what is meant by whether a branch or
main business can be “separately identified”*®. Proviso (iiA) should be inserted into
the definition of “enterprise” in section 1(1) of the VAT Act, following proviso (ii), as

follows:

(iiA)  for purposes of proviso (ii)(aa) above, “separately identified” shall

mean separate identification with reqard to geography, activities and

operations, a fixed or permanent place, or by some other means;

The VAT Act does not provide guidance as to what is meant by an “independent
system of accounting”#®! that should be maintained in respect of the branch or main
business. Proviso (iiB)*2 should be inserted into the definition of “enterprise” in

section 1(1) of the VAT Act, following proviso (iiA), as follows:

(iiB) for purposes of proviso (ii)(bb) above, ‘independent system of

accounting” shall mean separate identification with regard to records,

books of account, or accounting systems, or by some other means;

Proviso (iiC)4% should be inserted into the definition of “enterprise” in section 1(1) of

the VAT Act, following proviso (iiB), as follows:

(iiC) for purposes of proviso (ii) above, if a person carries on activities

inside and outside of the Republic through branches and a main

business -

(a) each branch or the main business is treated as a separate person;

overheads. However, as the definition of “supply” has been drafted in a wider and not narrower
sense, such situations are also likely to constitute supplies.

490 Proviso (ii)(aa) to the definition of “enterprise” in section 1(1) of the VAT Act.

491 As provided for in proviso (ii)(bb) to the definition of “enterprise” in section 1(1) of the VAT Act.

492 The wording of proposed proviso (iiB) is mainly deduced from section 129. (3)(b) of Canada’s
Excise Tax Act, 1985.

493 The wording of proposed proviso (iiC) is adopted mainly from section 56B of New Zealand’s
Goods and Services Tax Act, 1985.
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(b) each branch or the main business inside the Republic is treated as

a resident of the Republic;

(c) each branch or the main business outside the Republic is treated

as a non-resident; and

(d) an_activity carried on by a branch or the main business is treated

as carried on separately by the branch or the main business; and

this proviso:
(i) treats the main business as a branch; and

(ii) applies, irrespective of whether a branch or the main business is

reqistered (or required to be reqgistered) in terms of section 23 of
this Act.

Proviso (ii) to the definition of an “enterprise” in section 1(1) of the VAT Act does not
provide guidance on which supplies emanate from activities carried on inside and
outside South Africa, particularly if a non-resident carries on similar activities inside
and outside South Africa. Goods or services that are to be used or supplied whilst
outside of South Africa but that will form part of a supply by a registered branch or
main business in South Africa should be deemed to be part of the envisaged
supplies by the branch or main business. Proviso (iiD) should be inserted into the
definition of “enterprise” in section 1(1) of the VAT Act, following proviso (iiC), as

follows:

(iiD) for purposes of proviso (ii) above, goods or services originating from

an export country that form an integral part of a supply by a registered

branch or main business in South Africa are deemed be part of that

supply by branch or main business;

7.2.3 Internationally traded services and intangibles

The VAT Act does not provide adequate guidance as to whether a non-resident
person that only supplies intangible property for use or consumption without any
physical activities in South Africa conducts an “enterprise” as defined in section 1(1)

of the VAT Act. To address this, proviso (xiii) should be inserted into the definition of
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“enterprise” in section 1(1) of the VAT Act*¥* to deem a foreign enterprise not to be
carrying on an enterprise if the foreign enterprise only supplies intangible property to
a registered vendor and if the vendor would have been entitled to a full input tax

deduction in respect of the supply made to it:

(xiii) A person that makes supplies solely of intangible property from an

export country to a reqgistered vendor, if the vendor would have been

entitled to a full input tax deduction in respect of the supply to it is

deemed not to be carrying on an enterprise;

The VAT Act does not define “enterprise or activity” as contained in the definition of
“‘enterprise” in section 1(1) of the VAT Act. A definition should be inserted into

section 1(1) as follows:

Enterprise or activity for purposes of the definition of “enterprise” includes

physical, contractual, or economic activities*%;

7.24 Foreign underwriting insurance business

Proviso (vi) to the definition of “enterprise” in section 1(1) determines when the
activity of underwriting insurance business by Underwriting Members of Lloyd’'s of
London would constitute an “enterprise” for VAT purposes. The VAT Act, however,

does not provide adequate direct guidance in respect of other non-resident insurers.

To the extent that other non-resident insurers#® conclude contracts of insurance in

South Africa, they should also be required to register as vendors*?’.

494 Similar to section 8(4) of the New Zealand GST Act.

495 This would be in line with intangible and electronic services.

4% This should arguably not apply to reinsurers as the Short Term Insurance Act contains adequate
safeguards to limit to South African business.

497 Foreign insurance underwriters writing insurance business in South Africa through binding agents
could arguably not constitute an “enterprise” activity. This is contrary to the provisions that apply to

Lloyds of London, which is specifically catered for in the definition of “enterprise”.
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Proviso (vi) to the definition of “enterprise” in section 1(1) of the VAT Act should be

amended as follows:

(vi)  the supply of insurance services by a non-resident person from an

export _country, _including the activity of underwriting insurance

business by Underwriting Members of Lloyd’s of London, to the extent
that contracts of insurance are concluded in the Republic, shall be
deemed to be the carrying on of an enterprise;

7.2.5 Electronic services

The current compulsory VAT registration threshold of non-resident suppliers of
electronic services is R50 000, which is not aligned with the R1 million registration
threshold that applies to other persons. The registration threshold for foreign
electronic service suppliers should be aligned with local suppliers to comply with the
OECD neutrality principle to ensure that local and foreign persons in similar
circumstances are treated similarly. Section 23(1A) of the VAT Act should be

amended as follows:

23(1A) Every person who carries on any enterprise as contemplated in
paragraph (b) (vi) of the definition of “enterprise” in section 1
and is not registered becomes liable to be registered at the end
of any month where the total value of taxable supplies made by
that person has exceeded [R50 000] R1 million.

Section 15(2)(a)(vii) of the VAT Act provides that non-resident electronic service
suppliers should account for VAT on the payments basis. Non-resident electronic
service suppliers should be required to apply the invoice basis of accounting for VAT
to bring them into line with domestic suppliers of electronic service suppliers. This

would require deletion of section 15(2)(a)(vii) of the VAT Act:

[(vii) carrying on an enterprise as contemplated in paragraph (b)(vi) of the

definition of “enterprise” in section 1; or]

237



Supplies to recipients in a “group of companies” (as defined for Income Tax
purposes) are not excluded from the ambit of the electronic services provisions.

Paragraph (b)(vi) of the definition of “enterprise” should be amended as follows:

(b)(vi) the supply of electronic services, other than a supplier who solely

supplies electronic services to recipients in a “group of companies” as

defined in section 1 of the Income Tax Act, 1958, by a non-resident

person [from a place in an export country]-
(aa) fto a recipient that is a resident of the Republic; or
(bb) where any payment to that person in respect of such
electronic services originates from a bank registered or

authorised in terms of the Banks Act, 1990:

The electronic services Regulation contains a finite list of qualifying electronic
services*¥® which would be less flexible in adapting to continuous developments in
the field of electronic services than a more principled approach or differentiation.
The list of electronic services also does not differentiate between business-to-

business and business-to-consumer supplies.

The legislator should differentiate between business-to-business and business-to-
consumer supplies and only seek to legislate and tax business-to-consumer

supplies in terms of the recently introduced electronic services provisions*®. The

498 An exhaustive list would require the Regulation to be reviewed and updated regularly, for example
every two years.

499 |n theory, the current electronic services provisions contained in the VAT Act, assuming no special
provisions for non-resident suppliers of electronic services were enacted, would effectively levy tax
through the imported services provisions on (i) persons who are not registered or required to be
registered for VAT purposes, and (ii) vendors (persons who are registered or required to be
registered) who are not entitled to a full input tax deduction (partly taxable and partly exempt
vendors). As per the OECD (2014c:9), compliance with the imported services provisions by persons
in category (i) above is low, which limited tax revenue collected historically. Consequently, the most
effective approach is to require the non-resident supplier to register for VAT in the foreign tax
jurisdiction. As compliance with the imported services provisions by vendors in category (ii) above is

subject to SARS’ monitoring and systems, compliance is more likely. As a result, the main objective
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legislator could consider the adoption of a de minimus rule (for example, 95 per cent
or more) to allow non-resident electronic services suppliers whose business-to-
business supplies in relation to total supplies are equal to or exceed the de minimus
threshold not to register for VAT purposes. This would keep compliance costs to a

minimum.

The Regulation makes reference to but does not define various terms, for example
"still image”; "subscription service to a web site”; and "subscription”. The legislator

should address these definitional shortcomings.

The legislator should consider excluding from the ambit of "electronic services”,
supplies that include the provision of rights (e.g. technical know-how) or if rights are
supplied, they are incidental to the supply, as was done in Canada’s Excise Tax Act,
1985. Electronic services should ideally also exclude supplies that involve specific

work performed by a person for a specific customer.

7.2.6 Telecommunication services

The VAT Act does not contain specific provisions relating non-resident suppliers of
telecommunication services in South Africa. A number of years ago the legislator
proposed an amendment to the VAT Act to include foreign suppliers of
telecommunication services in the definition of "enterprise” in section 1(1) of the VAT

Act. The amendment5 proposed read as follows:

...the activities of any person who continuously or regularly supplies
telecommunication services to any person who utilizes such services in the

Republic.

with the introduction of the non-resident supplier of electronic services provisions would have been to
collect tax in respect of category (i) above.
8D The proposal was to be effected by the addition of paragraph (b)(iv) to the definition of
"enterprise”, but was never promulgated.
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Telecommunication services supplied by non-residents that are utilised or
consumed in South Africa should be subject to VAT and these suppliers should fall
within the definition of “enterprise”. Sub-paragraph (vii) should be added to
paragraph (b) of the definition of “enterprise” in section 1(1) of the VAT Act as

follows:

(b){vii) the supply of telecommunication services by a non-resident

telecommunication supplier to a recipient that is a resident of
the Republic:

The VAT Act does not define telecommunication services. A definition of

“telecommunication services”®' should be inserted into section 1(1) as follows:

Telecommunication services include:

(a) services of transmitting, emitting or receiving; or the transfer or

assignment of the right to use capacity for transmitting, emitting or

receiving; or the making available of telecommunication facilities of a

person who carries on the business of supplying such services for

emitting, transmitting or receiving of signs, signals, words, writing, images

or sounds, information or intelligence of any nature; and

(b) providing access to global information networks by wire, cable, radio,

optical or other electromagnetic system, or by any similar technical

system,
(c) but does not include the content of the telecommunication;

The VAT Act does not define “telecommunication supplier’. A definition of

501 The proposed definition is adopted from those used by Australia, Canada, the European Union,
and New Zealand.
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“telecommunication supplier”*°? should be inserted into section 1(1) as follows:

Telecommunication supplier means:

A person whose principal activity is the supply of telecommunication services:

The VAT Act does not define “telecommunication content”. A definition of

“telecommunication content”®3 should be inserted into section 1(1) as follows:

Telecommunication content means:

the signs, signals, words, writing, images or sounds, information or

intelligence of any kind, that are transmitted, emitted or received by

telecommunication services;

The VAT Act does not define “telecommunication facility”. A definition of

“telecommunication facility”>%* should be inserted into section 1(1) as follows:

Telecommunication facility means:

a facility, apparatus or other thing (including wire, cable, radio, optical or other

electromagnetic system, telecommunication network, or any similar technical

system, or part thereof) used or capable of being used for telecommunication;

The VAT Act does not define “telecommunication network”. A definition of

502 The proposed definition is adopted from those used by Australia, Canada, the European Union,
and New Zealand.
503 The proposed definition is adopted from those used by Australia, Canada, the European Union,
and New Zealand.
504 The proposed definition is adopted from those used by Australia, Canada, the European Union,

and New Zealand.
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“telecommunication network”>® should be inserted into section 1(1) as follows:

Telecommunication network includes:

networks that can be used to transfer voice and data, including cable

networks, telecommunication networks and ISP (Internet Service Provider)

networks, and covers any facility which allows access to telecommunications,

broadcasting or electronic services; the terms “telecommunication networks”

and “‘communication networks” are interchangeable for VAT purposes, but

‘mobile networks” is a wholly contained subset of telecommunication

networks;

7.2.7 Broadcasting services

The VAT Act does not contain specific provisions relating to non-resident suppliers
of broadcasting services in South Africa. Broadcasting services supplied by non-
residents that are utilised or consumed in South Africa should be subject to VAT and
the activities of these suppliers should fall into the definition of “enterprise”. Sub-
paragraph (vii) should be added to paragraph (b) of the definition of “enterprise” in
section 1(1) of the VAT Act as follows:

(b){viii) the supply of broadcasting services by a non-resident

broadcasting services supplier to a recipient that is a resident of

the Republic:

The VAT Act does not define broadcasting services. A definition of “broadcasting

services”% should be inserted into section 1(1) as follows:

Broadcasting services includes:

services consisting of audio and audio-visual content, including radio and

television programmes provided to the qgeneral public through

505 The proposed definition is adopted from those used by the European Union.

506 The proposed definition is an adaptation of the one used in the European Union.
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communications networks by and under the editorial responsibility of a media

service provider, for simultaneous listening or viewing, on the basis of a

programme schedule; broadcasting services, in particular, include radio and

television programmes transmitted or retransmitted over a radio or television

network: or distributed via the Internet or similar electronic network (IP

streaming) if broadcast simultaneously with transmission or retransmission

over a radio or television network;

7.2.8 Goods imported on behalf of a foreign principal

The VAT Act does not clarify a local consignee’s entitlement to claim VAT incurred
on importation as an input tax deduction where the consignment agreement is
continuous®’. The consignee’s input tax entitlement in terms of section 16(3) is
arguably justified in terms of section 54(2A) (b) of the VAT Act but cannot be relied
on in circumstances where the foreign principal continuously or regularly supplies to
the local consignee and, as a result, should be VAT registered. Section 54(2A) (b) of

the VAT Act should be amended to address its current shortcomings, as follows:

54(2A)(b) ...where any goods are imported info the Republic by an agent
who is acting on behalf of another person who is the principal
for the purposes of that importation, and-
(i) the agent is a registered vendor; and
(ii) the principal is [not a resident of the Republic] a non-
resident person and is not a registered vendor and has

applied in writing to, and received confirmation from, the

Commissioner that proviso (xv) to the definition of

507 The local consignee could, in once-off situations, be entitled to claim the VAT incurred on
importation in terms of section 54(2A)(b) read with section 8(20) of the VAT Act. However, where the
local consignee regularly acquires consignment stock from the same foreign supplier, the supplier
would be required to register for VAT and once registered, section 54(2A)(b) of the VAT Act would no
longer apply. The local consignee may arguably not be party to another person not fulfilling its

obligations imposed under the VAT Act.
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“‘enterprise” in section 1(1) of this Act applies to such non-

resident person;

(ili) the goods are imported by the principal for the purposes of a
supply made or to be made by him to a person in the
Republic; and

(iv)the agent obtains and retains documentary proof, as is
acceptable to the Commissioner, that-

(aa) he paid the tax on importation on behalf of that
principal;

(bb) such agent and that principal agree in writing that
the said tax has not and will not be reimbursed to
such agent by that principal;

that importation shall for the purposes of this Act be deemed fo

be made by such agent and not by that principal,

The VAT Act does not permit a foreign enterprise or consignor not to register as a
vendor if it solely supplies goods on consignment to a consignee in the Republic.
Proviso (xv) should be inserted into the definition of “enterprise” in section 1(1) of
the VAT Act as follows:

(xv) The supply of consignment goods by a non-resident person

(consignor) from a place in an export country to a consignee in the

Republic is deemed not to be carrying on an enterprise if the consignor

solely makes supplies of consignment goods in circumstances

contemplated in section 54(2A)(b) of this Act if such non-resident

person has applied in writing to, and received confirmation from, the

Commissioner that this proviso applies to such non-resident person:

Section 8(20) of the VAT Act deems the agent to make a supply to the foreign
principal’s recipient. As section 8(20) should be read in conjunction with section
54(2A)(b) of the VAT Act no amendment is required.
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7.2.9 Obiter dicta

This section highlights views expressed on a number of issues related to inter-
jurisdictional VAT treatment and potential uncertainty in the VAT Act.5%® Although
these views have merit, it is submitted that they do not pose major interpretational
problems. For sake of comprehensiveness and potential further consideration, these

views have been reproduced.

Foreign branch or main business

It has been suggested that the VAT Act is unclear as to whether a foreign branch or
main business can have more than one South African VAT registration for the same
legal entity (Connell, 2011). The view is held that a foreign enterprise can have more
than one branch or main business in South Africa. The legislator should consider

whether the definition of “enterprise” should provide further clarity.

Goods imported on behalf of a foreign principal

It has been suggested that the VAT Act is unclear as to whether a foreign consignor
would create a VAT “enterprise” in South Africa in consequence of ownership in
goods passing whilst in South Africa (Glyn-Jones, 2011). The view is held that a
foreign enterprise who sells goods in respect of which the ownership passes in
South Africa could create a VAT “enterprise”. The legislator should consider whether
the definition of “enterprise” should exclude these activities if the non-resident
supplier has no activities in South Africa other than the transfer of ownership in the

consignment goods.

Local enabling activities resulting in foreign supplies
It has been suggested that the VAT Act is unclear as to whether a foreign enterprise
with activities in South Africa purely to enable the making of supplies outside South

Africa creates an “enterprise” for VAT purposes®® (Connell, 2011). The view is held

508 These views were obtained through the questionnaire (see Appendix 1) sent to the respondents.
509 For example, if a foreign news agency sends reporters to South Africa on a continuous and
regular basis to gather information. The information is used offshore by the main business to compile

news programmes which are then broadcasted globally and locally.
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that a foreign enterprise with activities in South Africa purely to enable the making of
supplies outside South Africa creates an “enterprise” for VAT purposes. The
legislator should consider whether the definition of “enterprise” should be limited to

exclude the mentioned activities.

Limited duration supplies

It has been suggested that the VAT Act is unclear as to whether and if so, when, a
foreign supplier that enters South Africa for a once-off predetermined time period to
make a supply or supplies would create a VAT “enterprise” (Glyn-Jones, 2011). The
view is held that a foreign enterprise that enters South Africa for a once-off
predetermined time period to make a supply or supplies would create a VAT
“enterprise”. The legislator should consider whether the definition of “enterprise”
should be limited to exclude these activities if the activities do not exceed a limited

time period or the resultant supplies do not exceed a certain monetary threshold.

Supplies of goods before entry for home consumption

It has been suggested that the VAT Act is unclear as to whether a “sale”>'° of goods
made by a non-resident whilst the goods are outside South Africa with delayed
transfer of ownership, could create an “enterprise” for the non-resident>' (Rudolph,
2012). The view is held that a foreign enterprise that “sells” goods whilst outside
South Africa if ownership is transferred after the goods have entered South Africa

could create a VAT “enterprise’'?. The legislator should consider whether the

510 Section 1(1) of the VAT Act defines “sale” as “an agreement of purchase and sale and includes
any transaction or act whereby or in consequence of which ownership of goods passes is or is to
pass from one person to another”. The term “supply”, on the other hand, is defined in section 1(1) of
the VAT Act as including “performance in terms of a sale, rental agreement, instalment credit
agreement and all other forms of supply, whether voluntary, compulsory or by operation of law,
irrespective of where the supply is effected, and any derivative of “supply” shall be construed
accordingly”.

511 |n effect, the non-resident transacts or acts in consequence of which ownership passes to another
person, but the actual transfer of ownership is delayed until after importation into South Africa,

512 Since, in terms of the definition of “enterprise” in section 1(1) of the VAT Act “any enterprise or
activity carried on continuously or regularly in...the Republic in the course of which goods or services

are supplied...” would constitute an “enterprise”. The transfer of ownership in goods would comprise
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definition of “enterprise” should be amended to exclude these activities if the non-
resident supplier has no activities in South Africa other than the transfer of

ownership in the goods.

Local services provided to a foreign branch of a local vendor

It has been suggested that inter-jurisdictional VAT rules could be introduced to
narrow the obligation of foreign entities to register for VAT in South Africa, to
activities carried on within South Africa from a fixed or permanent place of business
in South Africa®'3 if such rules would not create a loss of revenue for the State
(Badenhorst, 2011).

7.3 INTER-JURISDICTIONAL VAT RATE

In addition to a consideration of how non-residents are treated for VAT purposes,
inter-jurisdictional VAT rules are significantly impacted by the VAT rate that applies.
This section of the chapter proposes changes to the law to enhance legislative

certainty in this regard.

7.3.1 Double taxation agreements

The OECD Model (Double Tax Agreement) does not apply to consumption taxes,
but applies to taxes on income and capital (OECD, 2014d). The legislator could
consider implementing a model similar to the OECD Model that applies to VAT. This

could be effected in one of at least two manners:

» the South African government officials that negotiate the OECD Model with other
countries can endeavour to include a Model that applies to VAT; or

» the legislator could enact the principles of the OECD Model in the VAT Act to
apply to the VAT regime.

an “activity”, albeit an economic activity, and if followed by a supply of those goods, would constitute
an “enterprise” if done in the Republic.
513 Refer to the examples in VAT Notice 741A of HM Customs and Excise.
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Irrespective of the method chosen, the purpose of such implementation would be to

reach agreement with the treaty or trading country that:

» inter-jurisdictional supplies subject to the zero rate in one country should be
subject to the standard rate in another country, and vice versa, on the
assumption that the VAT regimes of both treat the specific transaction similarly
for domestic VAT purposes, namely subject domestic supplies to VAT or exempt
such supplies from VAT, and

» that the country where the supply originates should zero rate the supply and the

country of destination should apply the standard rate.

7.3.2 Services to non-residents outside South Africa

Section 11(2)(l) of the VAT Act is the section used in most instances to zero rate
services supplied to non-residents. Section 11(2)(l) zero rates services supplied to a

13

non-resident person, except where the services “...are supplied directly in
connection with...” land or movable property or supplied directly to that or any “other
person” if that or the other person is in the Republic. The words and phrases
“directly” and “directly in connection with” (as opposed to “directly in respect of’) and
any “other person” used in section 11(2)(I) and elsewhere in the VAT Act are
ambiguous (van Heerden, 2012). Although the phrase to any “other person” could
potentially imply a legal differentiation between the contractual and beneficial

recipient of a supply, the VAT Act does not provide guidance.

Section 11(2)(1) of the VAT Act was mainly an adaptation of section 11A(1)(k)
(previously section 11(2)(e)) of the New Zealand Goods and Services Tax Act, 1985
(the GST Act, 1985), read with certain other sections, most notably sections 11A(2)
and 11A(3).

In Wilson and Horton v CIR (1995) 17 NZTC 12,325 (Wilson and Horton (1995))
advertising space was held to be directly in connection with the advertisement and
not directly in connection with what is advertised. The advertising space and the

subject matter of the advertisement or advertising message is at least one step
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removed (Wilson and Horton v CIR (1994) 16 NZTC 11,221 (at 11,224) (Wilson and
Horton (1994)). In Case S88 (1996) 17 NZTC 7,551 it was held that motor vehicle
repair services are directly in connection with the vehicle as the repair service could

not be performed without the vehicle®14.

The VAT Act does not define the phrase “directly in connection with”>1°. A definition

of “directly in connection with”5'¢ should be inserted into section 1(1) as follows:

Directly in connection with should be interpreted by taking the following

into account:

() for two things fo be ‘in connection with” each other, a sufficient

relationship between the things is a matter of fact, degree and

impression and requires a common sense assessment of the facts;

(i) the word “directly” indicates a close connection between a service and

land or movable property, for the service to be “directly in connection

with” the land or movable property:

(i) a_direct relationship between the service and the land or _movable

property does not require the non-resident to own or be entitled to the

use or possession of the land or movable property;

(iv) the recipient of the service does not need to have a legal interest in the

land or movable property for the service to be “directly in connection

with” the land or movable property:

(v) services that are “directly in connection with” land or movable property

include services that have a physical effect on the land or movable

property, such as gardening or repairs;

514 These principles were confirmed by the New Zealand Tax Revenue Authority in Public Ruling —
BR Pub 03/03, dated 28 April 2003.

515 Although the phrase “directly in connection with” is used only three times in the VAT Act, the
ambiguity that it creates warrants further clarification by the legislator.

516 The proposed definition is an adaptation of the New Zealand Tax Revenue Authority’s (NZTRA)
Public Ruling — BR Pub 10/09, dated 2 September 2010, in which the NZTRA ruled on whether legal
services provided to non-residents were directly in connection with land in New Zealand, and
formulated principles on the interpretation of the phrase “directly in connection with”.
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(vi) services that merely bring about or facilitate a transaction that has a

direct effect on the land or movable property and that are one step

removed from a transaction that has a direct effect on the land or

movable property are not “directly in connection with” the land or

movable property;

(vii) services that could not have been performed but for the existence of the

land or movable property may suggest that they are “directly in

connection with” the land or movable property, but this is not conclusive;

and

(viii) the services must be supplied directly in connection with specific land or

movable property;

Section 11A(3) of the GST Act, 1985 for purposes of, amongst others, section
11A(1)(K) provides that “outside New Zealand” includes, for a company or an
unincorporated body that is not a resident, a minor presence in New Zealand, or a

presence that is not effectively connected with the supply.

In Wilson and Horton (1995), the New Zealand Tax Court of Appeal held that the
word “to” in the phrase “supplied to a person” means “contractually to” and does not
infer “beneficially for”. The ambiguity created by the use of the word “t0” in the
phrase “supplied fo a person”, and by the use of any “other person” in section
11(2)(1) of the South African VAT Act can be addressed as follows:

(I) the services are contractually supplied to a person who is not resident of

the Republic, not being services which are supplied directly-

(i) in connection with land or any improvement thereto situated inside the
Republic; or

(if) in connection with movable property (excluding debt securities, equity
securities or participatory securities) situated inside the Republic at the
time the services are rendered, except movable property which-
(aa) is exported to the said person subsequent to the supply of such

services; or
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(bb) forms part of a supply by the said person to a registered vendor
and such services are supplied to the said person for purposes
of such supply to the registered vendor; or

(i) to the said person or any other person, other than in circumstances
contemplated in subparagraph (ii) (bb), if the said person or such other
person is in the Republic and effectively connected with the supplys?”

at the time the services are rendered and receives the services

supplied, including-

(aa) an employee of the said person; or

(bb) if the said person is a company, a director of the company;

and the other person will not receive the services supplied in the course of

making taxable or exempt supplies_and®'® not being services which are

the acceptance by any person of an obligation to refrain from carrying on
any enterprise, to the extent that the carrying on of that enterprise would
have occurred within the Republic

7.3.3 Services supplied directly in respect of goods or movable property

exported or destined for export

Section 11(2)(g) of the VAT Act zero rates certain services supplied directly in
respect of movable property or goods exported or destined for export. Section
11(2)(g)°"° of the VAT Act contains the only use in the VAT Act of the expression
“directly in respect of” as opposed to “directly in connection with”, which occurs more

commonly in the VAT Act. The use of “directly in connection with” and “directly in

517 Addressed by an adaptation of section 11A(3) of the GST Act, 1985.

518 Addressed by an adaptation of section 11A(2) of the GST Act, 1985.

519 Section 11(2)(g) zero rates services supplied directly in respect of (i) movable property situated in
an export country at the time the services are rendered; or (ii) goods temporarily admitted into the
Republic from an export country which are exempt from tax on importation under Items 470 and 480
of paragraph 8 of Schedule 1 of the VAT Act; or (iii) goods in respect of which the provisions of
paragraph (b) or (c) of the definition of “exported” in section 1 of the VAT Act apply; or (iv) the repair,

maintenance, cleaning or reconditioning of a foreign-going ship or aircraft.
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respect of’ could potentially create interpretational difficulties. Various dictionaries
indicate that “directly in connection with” and “directly in respect of’ are
synonyms®®. As a result, it is suggested that the use of “directly in respect of” in

section 11(2)(g) of the VAT Act be replaced with “directly in connection with”.

7.3.4 Services physically rendered outside the Republic

The VAT Act®?! zero rates the supply of services physically rendered elsewhere than
in the Republic or to a customs controlled area enterprise or an IDZ operator in a
customs controlled are. The study recognised two technical or interpretative issues

in applying section 11(2)(k) of the VAT Act in practice, namely:

» the meaning of the phrase “physically rendered’; and
» SARS’ apparent application of section 11(2)(k) to deny the zero rate if the
supplier sub-contracts the provision of the services to be rendered elsewhere

than in the Repubilic.

Regarding the phrase “physically rendered”, in Wilson and Horton v VCIR (1995) 17
NZTC 12,325 (Wilson and Horton (1995)) the New Zealand Tax Court of Appeal
held that the word “to” in the phrase “supplied to a person” means “contractually to”.
The phrase “physically rendered” therefore stands in contrast to a contractual supply

and denotes a physical rendition of services.

Regarding SARS’ purported application of section 11(2)(k) to deny the application of
the zero rate unless the supplier itself physically renders the supply elsewhere than
in the Republic, it should be noted that such interpretation would fall foul of the

destination or consumption principle of taxation. In addition, section 11(2)(k) of the

520 Cambridge Dictionaries Online accessed on 19 March 2016 at
http://dictionary.cambridge.org/dictionary/english/in-respect-of-sth; and Oxforddictionaries.com
accessed on 19 March 2016 at http://www.oxforddictionaries.com/definition/english-
thesaurus/respect?q=in+respect+ofi#in_respect_of).
521 Section 11(2)(k) of the VAT Act.
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VAT Act should be clarified as follows:

(k) the services are physically rendered elsewhere than in the Republic, or
are the arranqging of services that are physically rendered elsewhere than

in_the Republic, or to a customs controlled area enterprise or an IDZ

operator in a customs controlled area®??

The words “performed” and “rendered” are used in the VAT Act in many instances,
particularly in the zero rating provisions. The use in the VAT Act of the concepts
“performed” and “rendered” and their derivatives (such as perform or render) creates
interpretational difficulty. The word “perform” is defined as “carry out, accomplish, or
fulfil (an action, task, or function)” or “to do an action or piece of work”, whereas the
word “render” is defined as “to cause someone or something to be in a particular
state”, or “provide or give’. Some dictionaries indicate “perform” and “render’ as
synonyms®2. The use of the words (or their derivatives) “perform” or “render” in the
VAT Act of is often linked or in direct reference to a “supply” and mostly (if not
always) infer a similar meaning, application, or use. The word “performance” is also
used in the definition of “supply” in section 1(1) of the VAT Act, but in this sense it is
used in a more legal or contractual sense. To enhance clarity and interpretation, the
legislator could review the VAT Act to ensure a more consistent use of these two

terms and their derivatives.

7.3.5 Foreign branch or main business

As a branch and its main business as envisaged in proviso (ii) to the definition of
“enterprise” in section 1(1) of the VAT Act are part of the same legal person, if either
of them falls into the definition of “resident of the Republic’, the remaining one would

be a “resident of the Republic’. As a result, the general zero rate provisions that

522 This is an adaptation of section 11A(1)(j) of the New Zealand GST Act, 1985.

523 Cambridge Dictionaries Online accessed on 21 March 2016 at
http://dictionary.cambridge.org/dictionary/english/in-respect-of-sth; and Oxforddictionaries.com
accessed on 21 March 2016 at http://www.oxforddictionaries.com/definition/english-
thesaurus/respect?q=in+respect+of#in_respect_of).
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apply to independent parties, to the extent that it relies on “resident of the
Republic’®?* would preclude a local vendor to zero rate supplies to the foreign “VAT
person”. If the South African vendor supplies the services directly to the non-
resident branch or main business, the services can be zero rated in terms of section
11(2)(0) of the VAT Act.

To address this shortcoming, non-vendor non-resident branches or main businesses
as envisaged in proviso (ii) to the definition of “enterprise” in section 1(1) of the VAT
Act should be excluded from the definition of “resident of the Republic”, to the extent
that it does not have an “enterprise or activity” in South Africa. This should be
effected by introducing a clearly articulated definition of “non-resident” into the VAT
Act.

7.3.6 Non-resident

The VAT Act does not define “non-resident”, which impacts on the verbosity and
complexity of legislation, for example, the zero rating provisions relating to supplies
made to non-residents have been drafted to refer to “a person who is not a resident

of the Republic’, and could have referred to “a non-resident person”25. A definition

524 For example, section 11(2)(l) of the VAT Act.

525 Adding a definition of “non-resident” will impact the VAT Act in 17 places, namely paragraph (b) of
the definition of “foreign going ship” in section 1(1); sections 11(1)(qQ); 11(2)(e); 11(2)(h); 11(2)(i);
11@)0; 11@Q®0); 11@)(0); 112 (v); 12(k); 18(3)(c); 23(2); 44(3)(d); 45(1)(iii); 46(f); 54(2A)(D)(ii); and
section 54(6) (a). Such addition will also address the shortcoming that supplies (other than section
8(9) deemed supplies) by a local branch or main business (as envisaged by proviso (ii) to the
definition of “enterprise” in section 1(1)) to its foreign branch or main business do not currently
qualify to be zero rated (in terms of section 11(2)(l)), as the foreign “person” is a “resident of the
Republic’ by virtue of the fact that the local “enterprise” is a “resident of the Republic’ and both

“persons” are part of the same legal entity.
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of a “non-resident”’®?® should be inserted into section 1(1) as follows:

Non-resident means a person to the extent that the person is not a resident
of the Republic;

The consequential changes to the VAT Act should be effected which, amongst
others, would entail replacing the phrase “a person who is not a resident of the

Republic” with “a non-resident person”®27,

7.3.7 Non-resident refunds

The South African VAT system does not refund non-resident enterprises the VAT
incurred in South Africa in respect of consumption that would effectively take place

outside of South Africa®2®,

New Zealand’s GST Act was changed with effect 1 April 2014 to allow non-residents
who do not carrying on a VAT enterprise in New Zealand and do not provide
services to non-vendors, to claim back tax in certain instances (New Zealand,
2014)°2. To claim tax back a non-resident must expect a GST refund claim
exceeding a minimum amount in its first GST tax period. Non-residents that perform

services in New Zealand under a contract constitute non-resident contractors and

526 The proposed definition of “non-resident” is an adaptation from New Zealand (section 2 of the
Goods and Services Tax Act, 1985), after consideration of similar definitions enacted by Australia
and Canada.

527 These changes should be effected to paragraph (b) of the definition of “foreign going ship” in
section 1(1); sections 11(1)(q); 11(2)(e); 11(2)(h); 11(2)(i); 11(2)(); 112)(1); 11(2)(r); 112)(V); 12(k);
16(3)(c); 23(2); 44(3)(d); 45(1)(iii); 46(f); 54(2A)(b)(ii); and section 54(6)(a).

528 The VAT system allows refunds to certain tourists in respect of certain goods acquired to be taken
outside of South Africa through the VAT Refund Administrator.

529 Section 54B of the GST Act, 1985. See also section 19(1B) — accounting basis; section 20(3L),
20(3LB), 20(3M), - calculation of tax payable; section 46(1B) — Commissioner’s right to withhold
payments, section 51(4)(a) — persons making supplies in the course of taxable activity to be
registered, section 51B(1)(d) — persons treated as registered; 52(7) — cancellation of registration,

section 54C — non-residents: cancellation of registration, section 55(1B) — group of companies.
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are not entitled to register for the refund scheme (New Zealand, 2014).

Section 23(1B)*¥* should be inserted into the VAT Act, following section 1(2) as

follows:

23(1B)(1) Notwithstanding section 23(1), the Commissioner may register

a non-resident person that is not liable to reqgister under section

23(1) if the Commissioner is satisfied that the person meets the

following requirements:

(a) the person-
(i) is reqgistered for a consumption tax in an export country

in which it is resident: or

(i) if the export country in which the person is resident does

not have a consumption tax, or has a consumption tax

that does not apply to the person’s activities, is carrying

on an enterprise, and has a level of taxable activity in a

country or territory that would require it to be registered

under section 23(1) if it carried on the enterprise in the

Republic; and

(b) the_amount of the person’s input tax for the first tax period

after the date of reqgistration in the Republic is likely to
exceed R10 000°3': and

(c) the person’s enterprise does not_involve the rendering of

services that are reasonably foreseeable to be received in

the Republic by a person who is not a vendor: and

(d) the person is not carrying on an enterprise in the Republic,

or intending to carry on an enterprise in the Republic.

530 The proposed section 23(1B) is an adaptation of section 54B of the New Zealand GST Act, 1985.

531 New Zealand fixed this amount at $500, which as a ratio to its compulsory registration threshold of
$60 000, equates to 0.83%. Applying the 0.83% to the R1000 000 compulsory registration threshold
amounts to R8 333, which rounded to the nearest R10 000, amounts to R10 000. This amount needs

to be set to ensure the compliance burden for SARS does not outweigh the refund.
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(2) If a non-resident person that is not reqgistered under this section

commences making taxable supplies, it is deemed to be reqgistered on

the date specified by the Commissioner under subsection (1), and not

from the date on which it commences making taxable supplies.

7.3.8 Fixed or permanent place

The VAT Act defines “resident of the Republic” in section 1(1) to include:

...any other person...to the extent that such person...carries on in the
Republic any enterprise or other activity and has a fixed or permanent place

in the Republic relating to such enterprise or other activity (own emphasis)

The VAT Act does not define “fixed or permanent place”. A definition of a “fixed or

permanent place™32 should be inserted into section 1(1) as follows:

Fixed or permanent place for purposes of the definition of “resident of the

Republic” includes a place or facility where (or through which) a person:

(a) carries on _a business that has a permanent presence in the form of

personnel and technical resources required to make supplies, where

those supplies cannot be linked with the supplier's principal place of

business;

(b) carries on a business through a dependent agent that acts on behalf of

that person (other than through an independent agent);

(c) uses or installs equipment or machinery;

(d) engages in a construction project;

(e) sells goods manufactured, assembled, processed, packed or distributed

by another person for, at, or to the first-mentioned person and one of them

or another person participates in the management, control or capital of the

other;

(f) manufactures, assembles, processes, packs or distributes goods; and

532 The proposed definition of “fixed or permanent place” is adopted from the definitions of permanent

establishment used in Australia, Canada, and the European Union.
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(9) includes a place of management, branch, office, factory or workshop, and

a mine, oil or gas well, a quarry, timberland or place of extraction of

natural resources.

7.3.9 Supplies of foreign land by way of sale or lease

The VAT Act exempts supplies of foreign land by way of sale or lease, thereby
disallowing the benefits associated with zero-rated supplies®33. This exemption does
not adhere to the destination principle and is inequitable when compared to the zero
rating of goods or services destined for consumption outside of South Africa.
Section 14 of New Zealand Goods and Services Tax Act, 1985 (GST Act, 1985),
which deals with exempt supplies, does not contain a similar exemption. In fact,
sections 11A(1)(e) and 11A(1)(f) of the GST Act zero rate services supplied directly
in connection with land (or any improvement thereto) or movable property,
respectively, situated outside New Zealand. Section 11(2)(f) of the South African

VAT Act contains a similar zero rating provision.

The VAT Act should be amended to remove the exemption that applies to supplies

of foreign land by way of sale or lease, by deletion of section 12(e)>3* as follows:

[(e) the supply of land (together with any improvements to such land
existing on the date on which the supplier became contractually
obliged to supply such land and such existing improvement to the
recipient) where such land is situated outside the Republic and such

supply is made by way of sale or by way of letting;]

533 SARS general written VAT Ruling 419, withdrawn on 1 August 2009.
534 The legislator could consider introducing an option to the supplier of the foreign land, similar to

that contained in section 12(k) of the VAT Act, to have the exemption apply or not.
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7.4 IMPORTED SERVICES

VAT generally places a heavier compliance burden on non-resident than on resident
suppliers (OECD, 2014c:8). In the case of imported services, reverse charging
should also apply to business-to-business internationally traded services and
intangibles that are taxable in the jurisdiction where the customer is located, where it
is consistent with the overall VAT design. This minimises the administrative burden
and complexity for non-resident suppliers, shifts the tax burden from the supplier to
the customer, and relieves the non-resident supplier of foreign VAT obligations
(OECD, 2014c:8).

It is understood that the State and governmental bodies in South Africa may not all
account for and pay over VAT on imported services, where they are supposed to do
so (van Heerden, 2012). Whether this is done inadvertently through a lack of
effective policing or through an internal policy applied by SARS and/or National
Treasury is uncertain. As the State and governmental bodies presumably account
for a substantial portion of domestic expenditure, which would include the
importation of services, such non-compliance could have a substantial impact on the
effectiveness of the VAT system and could also distort price competitiveness
between non-resident and local suppliers. It is a commonly accepted principle that a
VAT system is most effective with the fewest exceptions or the least incidences of

non-compliance.

SARS should actively enforce compliance by the State and governmental bodies
with the imported services legislation, which, if not complied with, should be subject
to penalties and interest. Alternatively, the legislator should revise the policy and
VAT Act in this regard in a neutral manner which adheres to the OECD consumption

tax principles®3.

535 The Auditor General of South Africa’s (AGSA’s) Consolidated general report on national and
provincial audit outcomes (2014-2015 PFMA) (November 2015) issued SARS with an unqualified
with no findings report. SARS could itself be partly liable to account for VAT on imported services and
is also responsible for administering the VAT Act as it applies to all vendors and persons that should

account for VAT on imported services, including the State and governmental bodies.
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Reverse charging is generally not an effective instrument to collect tax on cross-
border business-to-consumer supplies as levels of compliance are low (OECD,
2014c:9). The most effective approach is to require the non-resident supplier to
register for VAT in the foreign tax jurisdiction. A simplified registration and

compliance regime can aid compliance by non-resident suppliers (OECD, 2014c:9).

In South Africa many transactions escape the VAT net due to non-compliance or
under-reporting of VAT on imported services. A number of countries (including some
in the European Union and Australia) (see also Chapter 6) apply the reverse charge
mechanism successfully to business-to-business transactions (Van Zyl, 2013a). This
is done by requiring domestic VAT vendors to account for output tax in full on
imported services and allowing an input tax deduction to the extent that the services
will be used to make taxable supplies. This can be fairly easily achieved in the South
African VAT Act by amending the definition of “imported services” in section 1(1) of
the VAT Act as follows:

“Imported services” means a supply of services that is made by a supplier
who is resident or carries on business outside the Republic to a [recipient]
person [who is a resident of the Republic to the extent that such services are
utilized or consumed in the Republic otherwise than for the purposes of

making taxable supplies]

The definition of “input tax” in section 1(1) of the VAT Act would need to be

amended as follows:

“input tax”, in relation to a vendor, means-
(a) tax charged under section 7 and payable in terms of that section by-
(i)
(i) ...; [or]
(i)  ...;or
(iv) _ the recipient of imported services
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7.5 INTENTION OF THE LEGISLATOR
The VAT Act does not contain a general rule that clarifies that the South African
VAT system seeks to tax final domestic consumption. Section 1(3)%¢ should be

inserted into the VAT Act, following section 1(2) as follows:

1(3) This Act levies a tax on final utilisation or consumption that occurs in

the Republic, imposed under the destination principle of taxation which

seeks to tax importation and free exportation from tax.

The use in the VAT Act of the concepts “utilised” or “consumed” and their derivatives
(such as use or consume) creates interpretational difficulty. The word “utilised” is
defined as “the action of making practical and effective use of something” or “the
use of something”, whereas the word “consumption” is defined as “the action of
using up a resource”, “an amount of something which is used up or ingested”, or
‘the act of using, eating, or drinking something”. Various dictionaries indicate

“utilised” and “consumed” as synonyms®3’,

To address this shortcoming in the VAT Act, a definition of “utilised or consumed”

should be included into section 1(1) of the VAT Act as follows:

Utilised or consumed, shall be used interchangeably, and the terms and

any derivatives thereof, shall include the action of making use of something

or the action of using up a resource

536 The proposed section 1(3) is adopted from the work of the OECD (2014c:23-24).

537 Cambridge Dictionaries Online accessed on 21 March 2016 at
http://dictionary.cambridge.org/dictionary/english/in-respect-of-sth; and Oxforddictionaries.com
accessed on 21 March 2016 at http://www.oxforddictionaries.com/definition/english-
thesaurus/respect?q=in+respect+of#in_respect_of).
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7.6 PLACE OF SUPPLY RULES

Internationally traded goods do not pose significant problems as supplies of
movable and immovable goods are deemed to be supplied and consumed at the
place of location of the goods when the supply is made. Internationally traded
services and intangibles, on the other hand, often present problems in determining

where consumption takes place.

The place of supply of goods that are made available, removed, installed or
assembled, is generally deemed to be where the goods are made available,
removed, installed, or assembled. Canada deems the supply of goods not by way of
a sale to be where possession in the goods is given or made available. The
European Union deems the supply of goods not dispatched or transported to be
where the goods are located at the time of supply. If goods are dispatched or
transported, the European Union deems the place of supply to be where the
dispatch or transport of the goods begins. Goods sold on ships, aircraft, or trains are
deemed to be supplied where the passenger transport begins. Goods supplied
through distribution systems are deemed to be supplied at the supplier’s business or
fixed establishment or permanent address or usual residence or at customer’s
permanent address or usual residence. The place of supply of real property is

generally deemed to be the where the real property is located.

New Zealand’s general place of supply of goods and services rule deems goods and
services supplied by residents to be in New Zealand and if supplied by non-
residents to be outside New Zealand, irrespective of the physical place of supply>3.
Supplies of goods and services in New Zealand by a non-resident to a registered
person for use in its taxable activity are deemed to be supplied outside New
Zealand®®, unless the supplier and recipient elect for it to be deemed to be supplied
in New Zealand®®©. Supplies by a non-resident of goods and services outside New

Zealand are deemed to be outside New Zealand®#'.

538 Section 8(2) of the GST Act.
539 Section 8(3) (a) of the GST Act.
540 Section 8(4) of the GST Act.
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To address the lack of place of supply of goods and services rules in the VAT Act a
number of law changes are required. The place of supply “anchor” in the VAT Act
should be the charging section, namely section 7(1)(a). To incorporate place of
supply rules and use the charging section as an anchor, section 7(1)(a) of the VAT

Act should be amended>*2 as follows:

(1)(a) on the supply in the Republic by any vendor of goods or services

supplied by him on or after the commencement date in the course or
furtherance of any enterprise carried on by him;

7.6.1 General place of supply rule

A general place of supply rule in respect of goods and services should be inserted
into the VAT Act in relation to which exceptions and deviations could be introduced.
A general place of supply rule, section 7(1A), should be introduced into the VAT Act,

following section 7(1)%43, as follows:

7(1A) Goods and services shall be deemed to be supplied in the Republic if

the supplier is a resident of the Republic, and shall be deemed to be

supplied outside the Republic if the supplier is a non-resident.

7.6.2 Main exception to the general rule

The most important exception to the general place of supply rule should cater for
supplies where it is obvious from the nature of the supply that it cannot merely follow
the general place of supply rule. Supplies which by their nature potentially warrant a
treatment that differs from the main place of supply rule include the supplies of
goods which are in the Republic at the time of supply, and services physically

rendered by a person who is in the Republic at the time the services are rendered.

541 Section 8(3)(a) of the GST Act.
542 Following an adaptation of section 8(1) of the New Zealand GST Act, 1985.
543 Following an adaptation of section 8(2) of the New Zealand GST Act, 1985.
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The main exception to the general place of supply rule, section 7(1B), should be

introduced into the VAT Act, following section 7(1A)>** as follows:

7(1B) Notwithstanding section 7(1A), goods and services shall be deemed to

be supplied in the Republic if the supplier is a non-resident and-

(a) the goods are in the Republic at the time of the supply; or

(b) the services are physically rendered®#® in the Republic by a person

who is in the Republic at the time the services are rendered®46.

7.6.3 Narrowing of the main exception to the general rule

A number of countries and country groupings such as the OECD, EU, and New
Zealand have designed their place of supply rules by differentiating between
business-to-business and business-to-consumer supplies. This differentiation then
often allows them to keep non-resident suppliers who make business-to-business
supplies out of the VAT net. In addition, many countries further differentiate between
supplies of goods made in the country and services physically rendered in the

country, and other supplies of goods and services.

The width of the main exception is such that it could require many non-resident
persons to register for VAT purposes in South Africa. This could create a substantial
compliance burden on non-resident persons and also on the tax administration. To

address the impact on compliance, the application of the main exception should be

544 Following an adaptation of section 8(3) of the New Zealand GST Act, 1985.

545 The EU has special place of supply rules for restaurant and catering services, and for cultural,
artistic, sporting, scientific, educational, entertainment or similar events, such as fairs and exhibitions,
and ancillary services, including supplies of services by the organisers, which deem the place of
supply to be where the activities are actually carried out or the events actually take place.

546 This rule would give effect to the EU’s place of supply rules in respect of goods and passenger
transportation services; ancillary transport activities and valuations of and work on movable tangible
property; services connected with immovable property; hiring of a means of transport services (other
than short-term); and hiring of pleasure boats, (other than short-term hiring), which effectively deems
the place of supply to be where the services take place or are physically carried out or where the
services are put at the disposal of the customer.
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narrowed, with the caveat that such narrowing should not negatively impact revenue
collections. This should be done by limiting the application of the main exception to
exclude supplies made by non-residents to vendors who use such goods or services
to make taxable supplies. This will effectively subject business-to-consumer supplies
to taxation and exclude business-to-business supplies from taxation. The non-
resident suppliers should be entitled, if this is done in agreement with the local
recipient vendor, to retain the option for this exclusion not to apply. To narrow the
application of the main exception without reducing revenue collections, section
7(1C) should be introduced into the VAT Act, following section 7(1B)%#’, as follows:

7(1C) Notwithstanding section 7(1B), if a non-resident supplier supplies

goods and services to which section 7(1B) would apply, but for this

section, to a vendor for the purposes of carrying on the vendor’s

enterprise, the goods and services are deemed to be supplied outside

the Republic, unless the supplier and the recipient of the supply agree

that this section will not apply to the supply.

7.6.4 De minimus rule

To limit tax leakage, a de minimus rule should be introduced. Section 7(1D) should

be introduced into the VAT Act, following section 7(1C)°**, as follows:

7(1D) Notwithstanding section 7({1B), a supply of services that is not deemed
to be made in the Republic by sections 7(1B)(b) or 7(1C) is deemed to
be made in the Republic if-

(a) the services are supplied by a non-resident to a resident;

(b) the _intended use by the recipient of the supply in the course of

making taxable supplies is less than 95% of the total intended use;

547 Following an adaptation of section 8(4) of the New Zealand GST Act, 1985.
548 Following an adaptation of section 8(4B) of the New Zealand GST Act, 1985.
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(c) the supply would be a taxable supply if made in the Republic by a

vendor in the course or furtherance of an enterprise carried on by

the vendor.

7.6.5 Electronic services, broadcasting services, and telecommunication

services

To address the lack of “place of supply” rules in respect of electronic services,
broadcasting services, and telecommunication services in the VAT Act a number of
law changes are required. As electronic services, broadcasting services, and
telecommunication services do not constitute the supply of goods or the supply of
services physically rendered, the general place of supply rules outlined in the
proposed sections 7(1B), 7(1C), and 7(1D) would not find application. Section 7(1E)

should be introduced into the VAT Act, following section 7(1D)%*°, as follows:

7(1E) Sections 7(1B), 7{1C), and 7(1D) do not apply to supplies of electronic

services, broadcasting services, and telecommunication Services.

Due to the unique nature of supplies of electronic services, broadcasting services,
and telecommunication services, the general place of supply rule contained in the
proposed section 7(1A) would not deal with these supplies if they are initiated in the
Republic. Section 7(1F) should be introduced into the VAT Act, following section

7(1E)%0, as follows:

7(1F) Notwithstanding section 7(1A), electronic services, broadcasting

services, and telecommunication services supplied by a non-resident

are deemed to be supplied in the Republic if a person, physically in the

Republic, initiates the supply from an electronic services supplier, a

broadcasting services supplier, or a telecommunication supplier,

549 Following an adaptation of section 8(5) of the New Zealand GST Act, 1985.
550 Following an adaptation of section 8(6) of the New Zealand GST Act, 1985.
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whether or not the person initiates the supply on behalf of another
person>'.

To increase legislative certainty, in applying the proposed sections 7(1F) and
11(2)(y) of the VAT Act, section 7(1G)*>? should be introduced into the VAT Act, as

follows:

7(1G) For the purposes of section 7(1F) and section 11(2)(y), the person who

initiates a supply of electronic services, broadcasting services, or

telecommunication services is the person who-

(a) is identified by the supplier as the person who-

(i) controls the commencement of the supply:

(ii) pays for the services;

(iii) contracts for the supply; and

(b) if paragraph (a) applies to more than one person, the person who

satisfies the requirements of paragraph (a)(i) or, failing that, (a)(ii),
and failing that, (a)(iii).

The place of supply rules applicable to non-resident suppliers who initiate supplies

of electronic services, broadcasting services, and telecommunication services

551 The telecommunication services place of supply rules used in Canada are also of interest. The
place of supply is deemed to be in Canada if payment is for a terminal or station situated in Canada.
The place of supply of long distance telephone charges is in Canada if two or more of the following
three places are in Canada: (i) the place of origin; (i) the place of termination; and (iii) the billing
location. The billing location of a telecommunication service is in Canada if the consideration charged
or applied to the recipient’s account is from a business that supplies telecommunication services and
the account relates to a telecommunications facility used (or available for use) by the recipient to
obtain telecommunication services, and the telecommunications facility is ordinarily located in
Canada. In any other case, the telecommunications facility which initiates the service is located in
Canada. Irrespective of the above, a supply of a telecommunication service is in Canada if it
comprises the making available of telecommunications facilities that are (or part thereof of are)
located in Canada. In any other case, the supply is in Canada if the telecommunication is emitted and
received in Canada, or the telecommunication is emitted or received in Canada and the billing
location is in Canada.

552 Following an adaptation of section 8(9) of the New Zealand GST Act, 1985.
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physically from such suppliers in the Republic should not apply to supplies between
suppliers belonging to such categories. To exclude these supplies, section 7(1H)

should be introduced into the VAT Act, following section 7(1G)°®3, as follows:

7(1H) Section 7(1F) does not apply to supplies made between:

(a) electronic services suppliers; or

(b) broadcasting services suppliers; or

(c) telecommunication suppliers®®.

To reduce the compliance burden, the place of supply rules for electronic services,
broadcasting services, and telecommunications services should generally only apply
to business-to-consumer supplies and should exclude business-to-business
supplies from taxation. The non-resident suppliers can, if this is done in agreement
with the local recipient vendor, retain the option for this exclusion not to apply. To
narrow the application of the main exception without reducing revenue collections,
section 7(11) should be introduced into the VAT Act, following section 7(1H)%%®, as

follows:

7(11) Notwithstanding section 7(1F) and section 7(1J), electronic services,

broadcasting services, or telecommunication services supplied by a

non-resident to a vendor for the purposes of carrying on the vendor’s

enterprise are deemed to be supplied outside the Republic, uniess the

supplier and recipient of the services agree that this section will not

apply to the supply °.

The VAT Act should cater for situations where the application of section 7(1F) is not
possible due to the practical problem for the supplier of determining the physical

location of a person as a result of the type of service or class of customer. As a

553 Following an adaptation of section 8(4) of the New Zealand GST Act, 1985.
554 Following an adaptation of section 8(7) of the New Zealand GST Act, 1985.
555 Following an adaptation of section 8(4) of the New Zealand GST Act, 1985.
5% Following an adaptation of section 8(8) of the New Zealand GST Act, 1985.
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result, the VAT Act should be amended to introduce section 7(1J)% into the VAT

Act, as follows:

7(1J)(1) Notwithstanding section 7(1A), if an electronic services supplier,

a broadcasting services supplier, or a telecommunication supplier

cannot apply section 7(1F) because it is impractical for the supplier to

determine the physical location of a person due to the type of service

or class of customer, the supply of the electronic services,

broadcasting services or telecommunication services is deemed to be

made in the Republic, if the person’s address for receiving invoices

from the supplier is in the Republic.

(2) Subsection (1) does not apply to supplies made between:

(a) electronic services suppliers; or

(b) broadcasting services suppliers; or

(c) telecommunication suppliers.

(3) If subsection (1) applies, the electronic services supplier,

broadcasting services supplier, or telecommunication supplier must

satisfy subsection (1) for all supplies of electronic services,

broadcasting services, or telecommunication services, respectively,

made for the type or class of customer.

(4) In this section, “address” means the physical residential or

business address of the person to which invoices are sent, and

does not include a post office box number.

Due to the uniqueness of the nature of electronic, broadcasting, and
telecommunication supplies, a specific zero rating provision should be introduced
into the VAT Act to zero rate these supplies if made to non-resident suppliers by

resident suppliers or supplies made by resident suppliers, if the services are initiated

557 Following an adaptation of section 8A of the New Zealand GST Act, 1985.
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outside the Republic. As a result, the VAT Act should be amended to introduce
section 11(2)(y)>*8into the VAT Act, as follows:

11(2)(y) electronic services, broadcasting services, or

telecommunication services supplied to a-

(a) non-resident _electronic, _broadcasting, or _telecommunication

services supplier by a resident electronic, broadcasting, or

telecommunication supplier: or

(b) resident electronic, broadcasting, or telecommunication supplier,

for an electronic, broadcasting, or telecommunication service that is

initiated outside the Republic in terms of section 7(1G).

7.7 SUMMARY

This chapter consolidates the research findings of chapters 2 — 6 and uses the
findings in these chapters to propose changes to current legislation and suggest
new legislation to address the VAT treatment of inter-jurisdictional activities and
supplies in the South African VAT system. This study does not only consider place
of supply rules in the narrow sense but looks wider into the VAT treatment of
activities and supplies spanning the borders of South Africa. The two underlying
aspects which underpin cross-border consequences in the VAT system are
considered in detail, namely activities of non-resident persons with a South African
“reach” or “connection”, particularly if consumption takes place in South Africa.
Secondly, the study considers the VAT rate applicable to cross-border supplies. If
the legislative amendments recommended in this chapter are considered by the
legislator and to the extent that the legislator accepts the proposed legislation in full
or in part, the amendments would follow the normal legislative process, namely
publication of a Taxation Laws Amendment Bill for commentary and final enactment.
The legislative process could be preceded by a workshop/s facilitated by the writer
of this thesis and attended by the legislator and other stakeholders, during which the

rationale for and detail of the proposals are explained and discussed. The proposed

5% Derived from an adaptation of section 11AB of the New Zealand GST Act, 1985.
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changes and additions to the VAT Act in this regard are summarised below.

7.71 Non-resident VAT registration

A study of the impact of inter-jurisdictional supplies or activities would be incomplete
without a comprehensive consideration of how non-residents are treated for VAT
purposes. This chapter proposed changes to the VAT Act to enhance legislative

certainty.

Dependent Agents

The concept of agent is important in any VAT system as supplies by and the
activities of an agent could be attributed to a principal. To enhance legislative clarity
the recommended changes put it beyond doubt that a dependent or binding agent
(as opposed to independent agent) could create an enterprise, through specific
inclusion in the definition of enterprise. The concept is also defined and provision
made for certain situations to allow activities that a dependent agent assumes on

behalf of a principal to be accounted for by the agent.

Foreign branch or main business

Non-resident persons can conduct their activities through branches or main
businesses, and a number of provisions in the VAT Act cater specifically for these
taxpayers. To enhance legislative certainty, definitions are proposed for concepts
such as “separately identified” and “independent system of accounting”. To address
uncertainty relating to the VAT rate, it is proposed that branches or main businesses
are treated as separate persons and assume opposing residence statuses. The
effect is that if a branch and main business (or other branch) are treated as separate
persons for VAT purposes, they will not share the same “residence” status. If the
one “person” is a ‘resident of the Republic’, the other “person” will be a “non-
Resident”. In addition, it is proposed that supplies made in South Africa that partly
comprise of components sourced from outside South Africa, be deemed to be part

of the final supply in South Africa.
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Internationally traded services and intangibles

The VAT treatment of goods traded cross-border is generally straight forward. To
reduce compliance and streamline the VAT consequences, it is proposed to deem
that non-resident suppliers of intangible property to fully taxable vendors do not
carry on an enterprise. In addition, to increase interpretative certainty, a definition of

“enterprise or activity” as envisaged by the definition of enterprise is proposed.

Foreign underwriting insurance business

The VAT Act does not cater for non-resident insurers other than for Underwriting
Members of Lloyd’'s of London (UMASs) (binder business). UMAs of Lloyd's of
London that conduct binder business in South Africa conduct an enterprise to the
extent that contracts of insurance are signed in South Africa. To ensure fair
treatment with regard to other non-resident insurers, it is proposed that they also

conduct enterprises to the extent that contracts are concluded in South Africa.

Electronic services, telecommunication services, broadcasting services

In 2014 the legislator introduced VAT legislation in respect of certain non-resident
suppliers of electronic services which seeks to tax local consumption. The changes
did not extend to non-resident telecommunication or broadcasting service suppliers.
These three classes of service conceptually pose similar challenges for VAT
purposes, which can be addressed through similar changes to the VAT system. As
the South African VAT legislation already caters for non-resident suppliers of
electronic services, potential shortcomings and gaps in this regard are addressed as
a first step, followed by a widening of the VAT net to include telecommunication and
broadcasting services supplied by non-resident suppliers, to the extent that
consumption takes place in South Africa. With regard to electronic services supplied
by non-residents in South Africa, the following specific proposals are made to

enhance legislative certainty or increase neutrality:

» aligning the registration threshold for foreign electronic service suppliers with that

of local suppliers;
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* requiring non-resident electronic service suppliers to apply the invoice basis of
accounting for VAT to bring them into line with domestic suppliers of electronic
services;

» excluding supplies to recipients in a “group of companies” (as defined for Income
Tax purposes) from the ambit of the electronic services provisions as these are
not typically and commercially provided on the same footing as electronic
services;

» differentiating between business-to-business and business-to-consumer supplies
and only seeking to legislate to tax business-to-consumer supplies in terms of
the recently introduced electronic services provisions;

» adopting a de minimus rule (for example, 95 per cent or more) to allow non-
resident electronic service suppliers whose business-to-business supplies in
relation to total supplies are equal to or exceed the de minimus threshold not to
register for VAT purposes;

» addressing definitional shortcomings;

» excluding from the ambit of “electronic services”, supplies that include the
provision of rights (e.g. technical know-how) or if rights are supplied, they are
incidental to the supply; and

» excluding from the ambit of “electronic services” supplies that involve specific

work performed by a person for a specific customer.

It is further proposed to subject to VAT telecommunication services supplied by non-
residents which are utilised or consumed in South Africa and that these suppliers’
activities should be included in the definition of “enterprise”. Enabling legislation
requires that concepts such as telecommunication services, telecommunication
supplier, telecommunication content, telecommunication facility, telecommunication
network, be defined. In addition, it is proposed to include broadcasting services
supplied by non-residents that are utilised or consumed in South Africa in the

definition of “enterprise”. As a result, “broadcasting services” is defined.

Goods imported on behalf of foreign principal
The VAT Act does not effectively cater for consignment goods supplied by a non-

resident to a resident to the extent that the non-resident does not have any other
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activities or supplies in South Africa. In this regard, the following proposals are

made:

» addressing a local consignee’s entitlement to claim VAT incurred on importation
as an input tax deduction where the consignment agreement is continuous;

» amending section 54(2A) (b) of the VAT Act to address its current shortcomings,
to allow a non-resident person that is not a registered vendor to apply in writing
to the Commissioner not to have an enterprise; and

» permitting a foreign enterprise or consignor not to register as a vendor if it solely

supplies goods on consignment to a consignee in the Republic.

Obiter dicta
The study also revealed certain potentially problematic areas identified by the
respondents to the questionnaire as being in need of addressing, although the

researcher did not necessarily see the need for this. These include whether:

» a foreign enterprise can have more than one branch or main business in South
Africa;

» a foreign consignor would create a VAT “enterprise” in South Africa in
consequence of ownership in goods passing whilst in South Africa;

» a foreign enterprise with activities in South Africa purely to enable the making of
supplies outside South Africa creates an “enterprise” for VAT purposes;

» a foreign supplier who enters South Africa for a once-off predetermined time
period to make a supply or supplies would create a VAT “enterprise”;

* a “sale” of goods made by a non-resident whilst the goods are outside South
Africa with delayed transfer of ownership, could create an “enterprise” for the
non-resident; and

» the introduction of inter-jurisdictional VAT rules to narrow the obligation of foreign
entities to register for VAT in South Africa to activities carried on within South
Africa from a fixed or permanent place of business in South Africa, if such rules

would not create a loss of revenue for the State.
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7.7.2 Inter-jurisdictional VAT rate

In addition to a consideration of how non-residents are treated for VAT purposes,
inter-jurisdictional VAT rules are significantly impacted by the VAT rate that applies.
This section of the chapter proposes changes to the law to enhance legislative

certainty in this regard.

Double taxation agreements
The legislator could consider implementing a model similar to the OECD Model that
applies to VAT. The purpose of such implementation would be to reach agreement

with the country with which trading takes place, to avoid double or non-taxation.

Services to non-residents outside South Africa
The main section relied upon to zero rate services supplied to non-resident is
section 11(2)(l) of the VAT Act. To enhance legislative certainty and curtail abuse,

the following changes to section 11(2)(l) are proposed:

» defining “directly in connection with”;

» changing “the services are supplied to a person” to “the services are
contractually supplied to a person”;

»  clarifying the meaning of “directly to” the person or any other person, by
“effectively” connecting the persons with the supply and ensuring that they are
the recipients of the supply;

» clarifying that the zero rate will not apply to services supplied to an employee or
director of the “said person”; and

» clarifying that the zero rate will not apply if the other person intends to use the

services received to make taxable or exempt supplies.

Services supplied directly in respect of goods or movable property exported
or destined for export

The phrase “directly in respect of” only occurs once in the VAT Act, namely in
section 11(2)(g). The phrase “directly in connection with” is used more commonly in

the VAT Act. These phrases literally mean more or less the same thing, but their

275



arguably interchangeable use may create confusion. As a result, it is proposed that
the phrase “directly in respect of” be replaced with “directly in connection with” to

enhance certainty and create conformity.

Services physically rendered outside the Republic

The study observed two technical or interpretative issues in applying section
11(2)(k) of the VAT Act in practice, namely (i) the meaning of the phrase “physically
rendered”; and (ii) SARS’ disallowance of the zero rate if the supplier sub-contracts
the provision of the services to be rendered elsewhere than in the Republic. The

following proposals are made:

» clarifying that the zero rate extends to the arranging of services that are
physically rendered elsewhere than in the Republic; and

» to enhance clarity and interpretation, the legislator could review the VAT Act to
ensure a more consistent use of the terms and “performed” and “rendered” and

their derivatives.

Foreign branch or main business

The VAT Act does not cater effectively for the application of the zero rate to foreign
branches or main businesses with local activities. It is proposed that this should be
addressed by introducing a clearly articulated definition of “non-resident” into the

VAT Act which excludes the activities of the local branch or main business.

Non-resident refunds

The South African VAT system does not refund non-resident businesses the VAT
incurred in South Africa in respect of consumption that would effectively take place
outside of South Africa. New Zealand’s GST Act was changed with effect from
1 April 2014 to allow non-residents who do not carry on a VAT enterprise in New
Zealand and do not provide services to non-vendors, to claim back tax in certain

instances. It is proposed that a similar provision should be included in the VAT Act.

Fixed or permanent place
The VAT Act defines “resident of the Republic’ with reference to a fixed or

permanent place in the Republic relating to such enterprise or other activity, but
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does not define what is meant with “fixed or permanent place”. This creates

uncertainty. A definition of “fixed or permanent place” is proposed.

Supplies of foreign land by way of sale or lease
The VAT Act exempts supplies of foreign land by way of sale or lease. This is
contrary to the destination principle and the overall design of the South African VAT

system. It is proposed that this exemption be deleted.

7.7.3 Imported Services

The OECD recommends that imported services (reverse charging) should apply to
business-to-business internationally traded services and intangibles that are taxable
in the jurisdiction where the customer is located, where it is consistent with the
overall VAT design. Reverse charging is generally not an effective instrument to
collect tax on cross-border business-to-consumer supplies as compliance is low.
The most effective approach is to require the non-resident supplier to register for
VAT in the foreign tax jurisdiction. The State and governmental bodies in South
Africa may not all account for VAT on imported services, although they are required
to do so. It is proposed that SARS should actively enforce compliance. The
legislator could, in the alternative, revise the policy and VAT Act in this regard in a
neutral manner. South Africa should apply the reverse charge mechanism to
business-to-business transactions and require domestic VAT vendors to account for
output tax in full on imported services and permit an input tax deduction, to the

extent that the services will be used to make taxable supplies.

7.7.4 Intention of the legislator

The VAT Act does not contain specific provisions which make it clear that the
intention of the legislator is to tax final utilisation or consumption in South Africa in
the VAT Act. To enhance certainty it is proposed that such intention be inserted into
the VAT Act. It is also proposed that the concepts of “utilised or consumed” be

clearly defined.
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7.7.5 Place of supply rules

Internationally traded goods do not pose significant problems as supplies of
movable and immovable goods are deemed to be supplied and consumed at the
place of location of the goods when the supply is made. Internationally traded
services and intangibles, on the other hand, often present problems in determining
where consumption takes place. Incorporating place of supply rules and using the
charging section as an anchor, section 7(1)(a) of the VAT Act should be amended.
Schenk’s classification of worldwide and territorial VAT systems as highlighted in
Chapters 1 and 2 could be indicative that the South African VAT system would be
moving away from the worldwide VAT system towards a territorial system, if the
recommendations of this study are implemented, particularly as they relate to
‘resident” and “non-resident” to define the VAT scope. It is submitted New Zealand’s

VAT system also moved closer to a territorial VAT system.

General place of supply rule

It is proposed that a general place of supply rule for goods and services linked to
residency status be introduced into the VAT Act. A main exception to the general
place of supply rule should be introduced to cater for supplies where it is obvious
from their nature that they cannot merely follow the general place of supply rule.
Such supplies include the supplies of goods which are in South Africa at the time of
supply, and services physically rendered by a person who is in South Africa at the
time the services are rendered. The place of supply of these supplies should be
deemed to be in South Africa. The main exception should be to exclude supplies
made by non-residents to vendors that will use such goods or services to make
taxable supplies, which will effectively subject business-to-consumer supplies to
taxation and exclude business-to-business supplies from taxation. The non-resident
suppliers should be entitled to retain the option for this exclusion not to apply. To

limit tax leakage, a de minimus rule should be introduced.

Electronic services, broadcasting services and telecommunication services
Due to the unique nature of supplies of electronic services, broadcasting services,

and telecommunication services it is proposed that these services be excluded from
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the general place of supply rules. It is proposed that the general place of supply of
these services supplied by a non-resident is in South Africa if a person, physically in
South Africa, initiates the supply from such suppliers, whether or not the person
initiates the supply on behalf of another person. This requires defining the person
who initiates such services. It is further proposed to narrow the place of supply rules
applicable to non-resident suppliers who initiate supplies of these services physically
from such suppliers in South Africa, to exclude supplies between suppliers
belonging to such categories. To reduce the compliance burden, the place of supply
rules for these services should generally only apply to business-to-consumer
supplies and should exclude business-to-business supplies. These non-resident
suppliers should still have the option for this exclusion not to apply. The VAT Act
should cater for the impracticality of determining the physical location of a person,
as a result of the type of service or class of customer, by deeming such supplies to
take place in South Africa if the person’s address for receiving invoices from the
supplier is in South Africa. Due to the uniqueness of the nature of these supplies, a
specific zero rating provision should be introduced into the VAT Act to zero rate
these supplies, if they are made to non-resident suppliers by resident suppliers or
are supplies made by resident suppliers, if the services are initiated outside South

Africa.

7.7.6 Concluding remarks

This chapter considered the research findings of chapters 4 — 6. This was done to
achieve the ultimate objective of this research as set out in Chapter 1, namely to
consider the current inter-jurisdictional rules in the South African VAT system,
identify current shortcomings, and propose legislative changes or additions to
address these shortcomings, in line with the “Problem Statement” in Chapter 2 and
in adherence to “Research Method” formulated in Chapter 3. This chapter
specifically addressed one of the sub-goals articulated in Chapter 1, namely to
provide the legislator with specific technical and practical recommendations

addressing the following:

» non-resident VAT registration;
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» the inter-jurisdictional VAT rate;
* imported services; and

» the place of supply rules.

The next chapter, Chapter 8, concludes the study by highlighting:

» the theoretical constructs, the research methodology, and the research
implications of the study;

» the findings and conclusions of the study, specifically those contained in this
chapter; and

» the contribution of the study, its limitations, and considering the way forward.
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CHAPTER 8: CONCLUSION

8.1 INTRODUCTION

This chapter provides a conclusion for the study. The study considered the inter-
jurisdictional VAT rules in place in South Africa with a view to identifying
shortcomings and to recommending solutions to address these shortcomings. The
study was not confined to a consideration of only so-called “place of supply”, rules
but extended to a more holistic consideration of most inter-jurisdictional rules in the
South African VAT system.

8.2 IDENTIFYING AND DEFINING THE THEORETICAL CONSTRUCTS

Theory in research is very important as research requires a sound theoretical basis
and strong methodology (Udo-Akang, 2012:89-97). Theory is important for three
reasons, namely (a) it provides a framework for analysis; (b) it provides an efficient
method for field development; and (c) it provides a clear explanation for the
pragmatic world (Wacker, 1998:361-385). Theories should describe and explain a
phenomenon effectively, should place a limit on what would be examined, and
should be highly generative and heuristically stimulate further research or

investigation (Gelso, 2006).

In Chapter 4 an in-depth discussion was presented of the theoretical basis of a good
tax system and, in particular, the principles to which a consumption tax should

adhere. The following guiding principles for the present research were established:

neutrality;

v efficiency;

» certainty and simplicity;

= effectiveness and fairness; and

» flexibility.

The inter-relatedness between theory, practice, and research is central to the

discussion of theory as a conceptualised cycle of development and facilitation
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(Wacker, 1998), and the one directs the other (Usha, 2007). Thus the theoretical
construct underlying the present research guided the practical collection of the data,
their analysis and interpretation, in a cycle designed to develop recommendations
flowing from the research. The conceptualisation of theoretical constructs can be
approached by either using a “theoretical’, or by using an “operational’ or
“‘observational” approach. The theoretical approach starts from a “theoretical
construct” which is defined in a particular manner, which is then “operationalised”
and subsequently measured on that basis. The observational approach starts with
observations or measurements and subsequently attempts to relate these to each
other in terms of “models” or “functions”, within a particular empirical domain. These
two approaches need to be synthesised by explicating the theoretical constructs to
enable the operationalization of the construct which is closely linked to the definition
of the construct itself (Middendorp, 1991:235-252). This study used a synthesised
approach and identified and defined the theoretical constructs of the inter-
jurisdictional VAT rules in South Africa, informed by a description of the theory of
taxation, specifically consumption taxation, the inter-jurisdictional VAT rules used in
Australia, Canada, New Zealand, and the European Union, and the principles
formulated by the Organisation for Economic Cooperation and Development in this

regard.

Research must be used to collect and analyse new information and data that will
enhance the body of knowledge (Ellis and Levy, 2008:18-33). It is submitted that
this thesis has demonstrated that the present research does add to the present body

of knowledge.

8.3 RESEARCH METHODOLOGY

This study adopted an interpretative post positivist research paradigm and applied a
qualitative research methodology and a doctrinal research method. The research
included an international comparative perspective with the view to proposing

reforms to the South African VAT system.

The first step of the research entailed a detailed review of literature to establish a

theoretical basis of a good tax system, the theory of indirect taxation and of
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consumption taxation. The literature review then presented an in-depth analysis of
the South African VAT system and its treatment of resident versus non-resident
businesses with a South African physical or economic reach, and its treatment of
local and cross-border transactions, including imported services. The literature
review also considered the international VAT treatment of non-residents and the
treatment of cross border transactions and the use of inter-jurisdictional VAT rules to

reduce interpretational uncertainty.

Additional data was collected through interviews with a panel of experts, consisting
of various South African and global VAT and indirect tax experts. A questionnaire
was specifically devised for this study and was used as a basis for the respondent
interviews, conducted through correspondence. Informed written consent was
obtained from each participant and approval was obtained from all the necessary

parties, including the appropriate Ethics Committees.

As described above, this study effectively made use of triangulation, which is often
used in the social sciences to indicate that two (or more) research methods
(methodological triangulation) are used in a study in order to check the results of the
same subject (Nokleby, 2011:141). Triangulation increases the reliability of the
research results. Triangulation can be used in quantitative and qualitative research
and is a method-appropriate strategy of increasing the credibility of qualitative
analyses. By combining multiple methods, the researcher decreases the weakness
or intrinsic biases and the problems associated with single method, single-observer
and single-theory studies (Thurmond, 2001:254). Thus, the present research, in
applying methodological triangulation, used a literature survey together with expert
opinions of participants to triangulate the findings of the research, in order to make

recommendations for amendments to the South African VAT Act.
8.4 RESEARCH IMPLICATIONS

The descriptions, analyses, and interpretations of data are very important
components of research or a study. However, the implications of the research, or
what will be done with the findings, are equally important (George Mason University,
online). The research should provide clarity on the “why” and “how” of analyses and

interpretations and the manner in which these concepts evolved. The research
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should inform the reader of unexpected findings or patterns that emerged from the
data and should support assertions or interpretations presented (Stainback and
Stainback, 2003). Implementation of the research recommendations flowing from
the present research could have far-reaching consequences. This study makes
various recommendations regarding the inter-jurisdictional rules in the South African
VAT system through proposing amendments to the law. These amendments
originate from a consideration of the South African VAT Act and selected other VAT
systems and take the form of proposing changes to current legislation and also
introducing new legislation. Implementation of these proposals will result in (a)
enhanced interpretative certainty with regard to the law and (b) decreased

compliance costs, for both taxpayers and SARS.

Research should also “look for those critical incidents in your data, the "aha" or "oh
no" moments, when you had a breakthrough in answering your research question..."
(Hubbard and Power, 2003). This study had at least two “eureka” moments.
Although these moments impacted the end result, they are shared here almost as
obiter dicta. The first and most notable eureka experience involved the researcher’s
deviation from the original research question, namely to research “place of supply
rules” in the South African VAT system. Through a process of immersion in the
theory of tax and VAT in South Africa and certain international VAT jurisdictions, the
researcher realised that the South African VAT system is not only in need of a study
of VAT “place of supply rules” (in a rather one-dimensional manner), but would
benefit from a more holistic study of most inter-jurisdictional VAT rules applicable in
South Africa. The second eureka experience was the realisation by the researcher
that unless well-considered wording for legislation is proposed, that the effort of the

research process will not “reach its full potential’.
8.5 FINDINGS AND CONCLUSIONS

This study identified and described a number of shortcomings in the inter-
jurisdictional rules in the South African VAT system and proposed the following
changes and additions to the VAT Act:
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8.5.1 Non-resident VAT registration

» defining “dependent agents”;

» refining the provisions relating to foreign branch or main business;

» deeming certain non-resident suppliers of internationally traded services and
intangibles to fall outside of the VAT net;

» extending the provisions relating to Underwriting Members of Lloyd’s of London
to certain foreign underwriting insurance businesses;

» refining the provisions relating to foreign suppliers of electronic services;

» providing for foreign suppliers of telecommunication services and broadcasting
services in a manner similar to electronic services; and

» clarifying the VAT treatment of goods imported on behalf of foreign principals.

8.5.2 Inter-jurisdictional VAT rate

» introducing measures similar to the OECD Tax Model on double taxation;

» introducing definitions of “non-resident” and “fixed or permanent place”;

» introducing a New Zealand-type non-resident refund mechanism;

» clarifying provisions relating to services supplied to non-residents outside South
Africa, supplied directly in respect of goods or movable property exported or
destined for export and physically rendered outside the Republic; and

» reclassifying supplies of foreign land by way of sale or lease;

8.56.3 Imported Services

» enforcing the imported services provisions applicable to government or revising
the policy and VAT Act in this regard;

» applying the imported services provisions to business-to-business transactions;
and

* requiring domestic VAT vendors to account for output tax in full on imported
services and permit an input tax deduction, to the extent that the services will be

used to make taxable supplies.
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8.5.4 Intention of the legislator

» |egislating the intention of the legislator to tax final utilisation or consumption; and

» defining the concepts of “utilised or consumed”.

8.5.5 Place of supply rules

The study finally recommended the introduction of a general place of supply rule
linked to residency; specific place of supply rules for electronic, broadcasting, and
telecommunication services; and zero rating provisions for electronic, broadcasting,
and telecommunication services made to non-resident suppliers by resident

suppliers for services initiated outside South Africa.
8.6 CONTRIBUTION OF THE STUDY

This study applied a holistic approach to the interjurisdictional VAT rules, their
shortcomings, and recommendations to address these shortcomings and did not
limit the research question to a consideration of place of supply rules only. Although
other limited focus South African place of supply studies have been undertaken on
certain place of supply aspects, the research did not attempt to consider these
phenomena holistically and in an all-encompassing manner and can, to a certain
extent, be described as following a piece-meal approach. As outlined in Chapter 2 of

this study, these studies include those by:

» the VAT Committee of the South African Fiscal Association (SAFA) on
introducing place of activity rules in South Africa;

» Schneider (2000) on introducing VAT place of supply rules in South Africa, which
included a fairly comprehensive theoretical basis of taxation, VAT, consumption
taxation, place of supply rules, and an international perspective;

» Krensel (2004), De Wet and Du Plessis (2005), Oosthuizen (2009), and Fryer
(2014) on the VAT treatment of electronic commerce;

» De Swardt and Oberholzer (2006) on VAT compliance of digitised products;

» Van Der Westhuizen (2006) on place of supply rules but predominantly those

pertaining to telecommunication services;

286



» Janse van Rensburg (2011) on introducing VAT place of supply rules in South
Africa;

» Rourke (2012) on the VAT implications of interactive gambling in the absence of
detailed place of supply rules;

» Van Zyl (2013a) on the place of use or consumption of imported services for VAT
purposes;

» Van Zyl (2013b) on the place of use or consumption for VAT purposes;

» Van Zyl (2013c) on the collection of VAT on online cross-border digital goods,

» Davis Tax Committee: VAT sub-committee (2014) on, amongst others, VAT
place of supply rules;

» Schoeman, Steyn, and Homeier (2015) on VAT on international mobile
telecommunication services; and

» Botha (2015) on the meaning of “enterprise” in the South African VAT system.

These studies mostly considered certain aspects only of inter-jurisdictional VAT
rules, and mainly insofar as they relate to place of supply rules. The legislator has
not implemented the findings of these studies. None of these studies (except for

SAFA to some extent) recommended detailed legislative changes.
8.7 LIMITATIONS OF THE STUDY
This study is limited to the extent that it did not attempt to present:

» a detailed consideration of previous South African studies done on inter-
jurisdictional VAT rules, other than deducing main focal points raised in these
studies and addressing major shortcomings of these studies; or

*» a consideration of international experience of countries or country groupings,
other than the OECD, the EU, Australia, Canada, and New Zealand.

Future research can include a refinement of the recommendations made in this
study, and can test whether these recommendations will fully or partly convert the
South African VAT system from a worldwide or New World VAT system to a

territorial VAT system (European Model).
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The contribution made by this study will not be nullified should the legislator not
consider the recommendations made and not implement them. The contribution of
this study will, however, lie more in the sparking of debate in tax technical circles,
including National Treasury, SARS, and tax practitioners, particularly as the VAT Act
has not been reviewed holistically since its inception in 1991. The study will
hopefully also serve as motivation for future higher level research in tax in South

Africa, a perceived need.

8.8 CONCLUDING REMARKS

The study considered the inter-jurisdictional rules in the South African VAT system
with a view to identifying shortcomings and addressing these through making
detailed legislative recommendations. To that extent it is submitted that the study
achieved its overall objective. In attaining the overall objective of the study, it is

submitted that the study also achieved the following sub-goals of the study:

» to create a theoretical foundation on which the remainder of the study could be
built;

» to consider the legislation and practical experience in selected countries and
country groupings, and apply these principles to address the shortcomings
identified in the South African VAT system;

» to consider the provisions of the South African VAT system governing non-
residents, the inter-jurisdictional VAT rate and imported services in detail and
analyse them in the context of international experience in identifying
shortcomings; and

» to make recommendations addressing the following:

o non-resident VAT registration;

the inter-jurisdictional VAT rate;

@]

imported services; and

@]

the place of supply rules.

@]
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GLOSSARY OF TERMS

Where abbreviations have been used in this study the following meaning should be

given to them:

Abbreviation Meaning
AFTS Australia’s Future Tax System
Davis Macro Refers to "The tax system and inclusive growth in South Africa:

Analysis Report towards an analytical framework for the Davis Tax Committee”

Discussion Document. (see List of References).

Davis VAT Refers to the "First Interim Report on Value-Added Tax for the

Report Minister of Finance” of the Davis Tax Committee (see List of
References)

ENS Edward Nathan Sonnenbergs Law Firm

EU European Union

EY Ernst and Young Accountants and Auditors

Government South African Central Government which, in certain instances,
could include National Treasury and SARS

GST Goods and Services Tax, also used to describe a Value-
Added Tax system

IBFD International Bureau of Fiscal Documentation

IMF International Monetary Fund

Income Tax Act

Income Tax Act 58 of 1962

Katz Commission of Inquiry into the Tax Structure of the Republic of

Commission South Africa, appointed by the President and chaired by
Professor Michael Katz. The Katz Tax Commission first reported
in 1994

KPMG The South African firm of the Global Firm of Accountants and

Auditors KPMG
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Margo

Commission

National

Treasury

OECD
PE

PWC
SAFA
SAICA
SARS

South Africa

USA
VAT
VAT Act

VATCOM

Commission of Inquiry into the Tax Structure of the Republic of
South Africa, appointed by the President and chaired by Judge
Cecil Margo. The Margo Tax Commission reported in 1986.

National Treasury Office of South Africa which forms part of
the Department of Finance and reports directly to the Minister
of Finance and is responsible for tax policy and design

Organisation for Economic Cooperation and Development

Permanent establishment, a term often used for Corporate
Income Tax purposes to indicate a tax presence in a country.

PriceWaterhouseCoopers

South African Fiscal Association

South African Institute of Chartered Accountants
South African Revenue Service

Used to denote the Republic of South Africa, and in certain
instances used as reference for publications by the South
African government, and referred to in full in the "List of

References”

United States of America
Value-Added Tax

Value-Added Tax Act 89 of 1991

Value-Added Tax committee appointed by Government to
consider comments and representations by interested parties
on the draft Value Added Tax Bill that was published for
comment on 18 June 1990. See also South Africa. 1991b.
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APPENDIX 1: QUESTIONS POSED TO PANEL OF EXPERTS
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PLACE OF SUPPLY QUESTIONNAIRE

SA operates a destination based VAT, i.e. the VAT system taxes final domestic
consumption by standard rating domestic consumption and importation and zero-

rating rating exports.

Some observers are of the view that although South Africa may not have rules
called “place of supply” rules, it effectively has place of supply or inferred place of

supply rules which effectively addresses any “place of supply” difficulties.

Other observers are of the view that South Africa’s lack of actual place of supply
rules is a definite shortcoming in the South African VAT system which needs to be

addressed.
The purpose of this questionnaire is to obtain your view as an expert on various
aspects relating to place of supply rules which will be used as input in a doctoral

study, the results of which will be presented to the National Treasury and/or SARS.

References in the questionnaire to place of supply should be construed to also refer

to place of activity rules, except where the context clearly indicates otherwise.
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Question1

How would you define VAT place of supply rules?

Question 2

Do you believe the South African VAT system has (sufficient) (direct or inferred)
place of supply rules?
PLEASE MOTIVATE.

Question 3

Do you believe South Africa needs to introduce specifically defined:
(1) VAT place of supply rules, or

(i) Place of activity rules?

PLEASE MOTIVATE.

Question 4

If you believe that place of supply rules should be introduced into the South African

VAT system, should the place of supply rules:

(1) Differentiate between goods and services, and, if so, between tangible and
intangible goods, or

(i) Not differentiate between goods and services?

PLEASE MOTIVATE.

Question 5

Do you believe that place of supply rules should be introduced to provide more
certainty on:

(1) The VAT registration liability of non-residents,

(i) The VAT rate applicable to specific supplies,
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(i)  The Vat registration liability of non-residents and the VAT rate applicable to
specific supplies, or

(iv)  Issues not addressed above.

Question 6

Do you believe that proviso (ii) to the definition of “enterprise” in section 1 of the VAT
Act is worded to:

(1) Create any interpretational shortcomings, or

(i) Address any interpretational shortcomings?

PLEASE MOTIVATE.

Question 7

Do you believe that the last amendment to proviso (i) to the definition of
“‘enterprise”:

(1) Clarified the application of section 8(9) of the VAT Act, or

(i) Rendered section 8(9) superfluous?

PLEASE MOTIVATE.

Question 8

Do you believe section 13 and the corresponding section 11 zero ratings contain:

(i) Inferred place of supply rules,

(i) Add to certainty with regard to the VAT registration liability of non-residents in
South Africa, or

(i) No reference or clarity with regard to place of supply rules?

PLEASE MOTIVATE.

Question 9

Should place of supply rules give guidance on areas such as:

(1) E-commerce,
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(i) Telecommunications,

(i) Insurance,

(iv)  Rental companies (e.g. AVIS and cross border leasing),
(V) Royalties,

(vi)  Other?

PLEASE MOTIVATE.

Question 10

How do you believe place of supply rules should be introduced

(i) To form part of the definition of "enterprise",

(i) In a separate section,

(i)  As a separate schedule to the Act,

(iv) By defining "activity" as envisaged in the definition of "enterprise" could
instead of creating separate rules, or

(V) A Practice Note or legislatively incorporated Regulation agreed and drafted
by the major consulting firms, National Treasury and SARS.

PLEASE MOTIVATE

Question 11

Should the Commissioner for SARS have the discretion to, on request:

(1) Deem certain activities to take place in South Africa, or

(i) Deem certain activities not to take place in South Africa?

PLEASE MOTIVATE

Question 12

Should the terms fixed or permanent place of business be defined to provide more

clarity?
PLEASE MOTIVATE
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Question 13

Does the differentiation of "Lloyds of London" cover-holder business and worldwide
business present and insurance provided by other global insurers present any
difficulties?

PLEASE MOTIVATE

Question 14

Should the place of supply of services differentiate between services capable of

being physically rendered and those not capable of being physically rendered?
PLEASE MOTIVATE

Question 15

Should the place of supply in respect of services not capable of being physically
rendered be determined with reference to place of fixed or permanent business and
not services capable of being physically rendered?

PLEASE MOTIVATE

Question 16

How would place of supply rules impact section 54 transactions?
PLEASE MOTIVATE

Question 17
Please provide the 3 most important practical examples which illustrate
shortcomings in the current South African VAT system which could be addressed by

the introduction of place of supply rules.
PLEASE MOTIVATE
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Question 18

Do you agree that the phrase “enterprise or activity” as used within the concept of
“enterprise” can be seen as a “place of business” proxy linking what the supplier
does and where? In other words, where a non-resident has a “place of business” in
South Africa, it automatically has a VAT presence.

PLEASE MOTIVATE

Question 19

It has been argued that the question of “activity” as in “enterprise or activity” gives
rise to most uncertainty. Do you believe that the original drafters meant it:

(i) In a narrow sense, or

(i) In a broader sense.

PLEASE MOTIVATE

Question 20

Is the use of “Republic’ in the definition of “enterprise” used with reference to the
phrase “enterprise or activity” or the supply of “goods or services”?
PLEASE MOTIVATE

Question 21

Are you of the view that worldwide supplies of goods and services are drawn into
the South African VAT net where the business has an “enterprise or activity” in or
partly in South Africa (before exclusions, exemptions, etc.)?

PLEASE MOTIVATE

Question 22

How does “enterprise” (main definition) link to the charging section, section 7(1)(a)?
PLEASE MOTIVATE
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Question 23

Do you view “imported services” in section 7(1)(c) as an inferred place of supply
rule?
PLEASE MOTIVATE

Question 24

Do you consider the phrase “enterprise or activity” to be an integral component of
“enterprise”?
PLEASE MOTIVATE

Question 25

Do you consider the reach of the VAT net:

(i) Wider than the “place of business” of an entity, or
(i) Narrower than the “place of business” of an entity?
PLEASE MOTIVATE

Question 26

Do you consider the making available of intellectual property in South Africa by a
foreign business without a “place of business” in South Africa to:

(1) Constitute an “enterprise” in South Africa, or

(i) Not constitute an “enterprise” in South Africa?

PLEASE MOTIVATE

Question 27

Do you consider the phrase “enterprise or activity” to:
(1) Include an economic activity, or
(i) Not include an economic activity (as opposed to a physical activity)?

PLEASE MOTIVATE
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Question 28

Are you of the view that the South African VAT legislation:

(i) Lacks additional rules regarding supplies by non-residents (as used, for
example, by New Zealand), or

(i) Has sufficient rules regarding supplies by non-residents?

PLEASE MOTIVATE

Question 29

Regarding the definitions of “Republic’ and “resident of the Republic’, do you

consider:

(i) These definitions to contain shortcomings, especially with regard to place of
supply, or

(i) These definitions to be fairly strong and tested definitions.

PLEASE MOTIVATE

Question 30

The definition “resident of the Republic’ deems a person to be resident if that person
carries on “any enterprise or activity” in the Republic from a fixed or permanent
place in the Republic. The phrase “enterprise or activity” is contained in both
“enterprise” and “resident of the Republic’. What do you consider the relevance of
this to be?

PLEASE MOTIVATE

Question 31

Do you consider that occasional “enterprise or activity”:

(1) Falls out of “enterprise” as the “enterprise or activity” must be carried on
“continuously or regularly”, or

(i) Could comprise an “enterprise”?

PLEASE MOTIVATE
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Question 32

A recent South African court case (VAT Case 179) dealt with the discontinuation of

intellectual property rights made available from outside of South Africa for use in

South Africa. Do you believe that VAT Case 179:

(i) Established the place of supply regarding intellectual property made available
to be where the owner of the property reside,

(i) Established the place of supply regarding intellectual property made available
to be where the acquirer or user of the property reside, or

(i)  Did not provide any more clarity regarding the place of supply regarding
intellectual property made available?

PLEASE MOTIVATE

Question 33

A recent South African court case (VAT Case 382) dealt with the restructuring of a

South African mining and diamond company which involved share buy-backs and

cancellations and the creation of a foreign holding company. Do you believe that

VAT Case 382:

(1) Correctly held that the activities surrounding the restructuring were not part of
the company’s VAT enterprise, or

(i) Incorrectly held that the activities surrounding the restructuring were not part
of the company’s VAT enterprise?

PLEASE MOTIVATE

Question 34
Do you believe that a once-off transaction or supply which comprise of a continuous

or regular set of activities could fall within the definition of “enterprise”?
PLEASE MOTIVATE
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Question 35

Do you agree with the following statement of a well-known global VAT expert:

“I have always thought that when South Africans say ‘we have no place of supply
rules’ the real complaint is that the notion of ‘in the Republic’ in the enterprise rule is
insufficiently well defined, leaving lots of scope for argument. It clearly isn’t referring
fo residence. Carrying on business from a fixed place of establishment clearly would
be carrying on an enterprise in the Republic. Just making an occasional supply
would not. But the real problem is what level of activity is sufficient to fall within that
phrase?”

PLEASE MOTIVATE

Question 36

With regard to the VAT place of supply rules in the UK VAT system, can you please

provide the following:

(i) The actual and current wording of the VAT place of supply rules,

(i) Any material changes effected to the VAT place of supply rules, and when
and why these were made,

(i)  Whether the VAT place of supply rules enhance certainty,

(iv)  Why the VAT place of supply rules were originally introduced. For example,
to address the VAT rate applicable to certain transactions or to address the

potential VAT liability of foreign businesses.

Question 37

With regard to the VAT place of supply rules in the Canadian VAT system, can you

please provide the following:

(1) The actual and current wording of the VAT place of supply rules,

(i) Any material changes effected to the VAT place of supply rules, and when
and why these were made,

(i)  Whether the VAT place of supply rules enhance certainty,
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(iv)

Why the VAT place of supply rules were originally introduced. For example,
to address the VAT rate applicable to certain transactions or to address the

potential VAT liability of foreign businesses.

Question 38

With regard to the VAT place of supply rules in the New Zealand VAT system, can

you please provide the following:

(i)
(ii)

The actual and current wording of the VAT place of supply rules,

Any material changes effected to the VAT place of supply rules, and when
and why these were made,

Whether the VAT place of supply rules enhance certainty,

Why the VAT place of supply rules were originally introduced. For example,
to address the VAT rate applicable to certain transactions or to address the

potential VAT liability of foreign businesses.

Question 39

With regard to the VAT place of supply rules in the Australian VAT system, can

you please provide the following:

(i)
(ii)

The actual and current wording of the VAT place of supply rules,

Any material changes effected to the VAT place of supply rules, and when
and why these were made,

Whether the VAT place of supply rules enhance certainty,

Why the VAT place of supply rules were originally introduced. For example,
to address the VAT rate applicable to certain transactions or to address the

potential VAT liability of foreign businesses.

Question 40

With regard to the VAT place of supply rules in the EU VAT system, can you please

provide the following:

(i)

The actual and current wording of the VAT place of supply rules,
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Any material changes effected to the VAT place of supply rules, and when
and why these were made,

Whether the VAT place of supply rules enhance certainty,

Why the VAT place of supply rules were originally introduced. For example,
to address the VAT rate applicable to certain transactions or to address the

potential VAT liability of foreign businesses.
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APPENDIX 2: LETTER OF CONSENT SENT TO PANEL OF EXPERTS TO
PARTICIPATE IN STUDY
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Consent for participation in a research study

Title of the study: “PLACE OF SUPPLY RULES IN THE SOUTH AFRICAN
VALUE-ADDED TAX SYSTEM”

Research conducted by:

Mr Ferdinand Dirk Schneider
Telephone number: +27 82 771 4157

E-mail: fschneider@bdo.co.za

Dear respondent

You are invited to participate in a research study conducted by Ferdie Schneider,

(doctoral student from the Department of Accounting of the Rhodes University).

The purpose of the study is to examine the desirability of implementing VAT place of
supply rules in the South African VAT system. The results will be presented to
National Treasury, and possibly SARS, to provide them with reasons for and

recommendations on the possible introduction of place of supply rules.

Your participation in this research is very important as it would, through the output of
this study, provide National Treasury or SARS with sound specialist input into a very

important aspect of national VAT policy.

Please note the following:

e Please answer the questions below as honestly and comprehensively as
possible.

e Your participation will form part of a survey of selected South African and global
VAT, indirect tax and fiscal economics specialists. Your participation will be in
your capacity as a specialist in the mentioned field and not as a representative of
your employer. Your views may be quoted in the study and referenced to you in
person.
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e Your participation in this study is very important. You may, however, choose not
to participate and you may also stop participating at any time without any
negative consequences.

e The results of the study may be used for future research purposes.

e Please e-mail Ferdie Schneider at fschneider@bdo.co.za if you have any

questions or comments regarding the study.
Please indicate that:
e You have read and understand the information provided above.

e You give your consent to participate in the study on a voluntary basis.

Kind regards

Ferdie Schneider
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APPENDIX 4: SAFA’s INITIAL DRAFT PLACE OF ACTIVITY RULES
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Place of Activity Rules

For the purposes of the definition of "enterprise” as defined in section 1 of the

Act, an activity shall be deemed to be carried on in or partly in the RSA where:

1.

In the case of goods supplied by any person under:

a)

b)

d)

a sale agreement, the goods are situated in the RSA, excluding goods
located in a licensed customs and excise warehouse, at the time the sale

agreement is concluded; or

an agreement for the supply of any real right in movable goods, such
movable goods is located in the RSA at the time the agreement for the
supply of such rights is concluded; or

an agreement for the supply of any real right in fixed property, such
fixed property located in the RSA at the time the agreement for the supply
of such rights is concluded; or

an instalment credit agreement, the goods are situated in the RSA at the

time the instalment credit agreement is concluded; or
a rental agreement:
(i)  the goods are used wholly or partly in the RSA; or

(i)  the goods consist of a foreign going ship or a foreign going aircraft
which is operated by a resident of the RSA.

Provided that this subjection shall not apply in respect of goods which are
exempt from tax on importation as envisaged in section 13(3) of this Act.

Provided that for purposes of this section, a sale agreement, an instalment credit

agreement and an agreement for the supply of a real right in movable goods or

fixed property, shall be deemed to be concluded at the time when the last party to
the agreement accepts the terms and conditions of the agreement.
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2. In the case of services supplied by any person where the services are:

a) capable of being physically rendered or performed, to the extent that
such services are physically rendered or performed by the supplier or his
agent in the RSA; or

b) not capable of being physically rendered or performed to the extent that
the supplier or his agent supplies the services from a fixed or
permanent place in the RSA from where a business is carried on by the
supplier or his agent.

Notwithstanding any of the provisions in this section, the Commissioner may on
request, deem any supply of services to be an activity carried on by any person to be
supplies made in the RSA.

Source: SAFA (2000a)
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APPENDIX 5: DELOITTE COMMENTARY ON SAFA’S INITIAL DRAFT PLACE OF
ACTIVITY RULES
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Deloitte and Touché Commentary on the Value-Added Tax (VAT) Place of Activity
Rules Proposed by SAFA

We would like to express our appreciation for the opportunity to give our comments on
the proposed place of activity rules drafted by your committee.

We proceed in Part A by introducing some of the problems experienced in the South
African VAT field, which could possibly be addressed by the introduction of place of
supply rules and guidelines that we believe should be followed. We allude in Part B to
specific areas of concern. In Part C we have summarised our commentary on the
actual proposals, in seriatim. We give a recommended approach in Part D of how we
believe place of activity (or supply) rules can and should address these and more

generic problems and conclude in part E.

A Introduction

We are of the view that the primary reason for introducing place of supply (or activity)
rules should be to alleviate the current legislative uncertainty experienced by VAT
consultants and commercial enterprises alike in interpreting the South African VAT
provisions as it relates to cross-border transactions and foreign enterprises with some
South African connection.

Due to the resource constraints experienced by the South African Revenue Service
(SARS), we would like to propose that any amendments to the current VAT system
should be done in such a manner to rather alleviate the resource problem than to add
fo the administrative burden of SARS. In this respect we propose that foreign
enterprises not conducting a business in South Africa should not unnecessarily be
burdened with VAT registration requirements, except where non-registration would lead

fo a loss of revenue to the fiscus.
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B Specific Examples

We highlight below various examples of problems experienced in practice, which

could possibly be solved by the introduction by place of supply (or activity) rules.

B1 Movable Goods Rented to a South African Person by a Foreign
Enterprise and Made Available Outside the Republic of South Africa (SA)

Movable goods made available outside SA by a foreign enterprise (who retains
ownership) and subsequently imported by a person present in SA into SA could, in
terms of current interpretation of the VAT legislation render the foreign enterprise
liable to register for SA VAT purposes.

B2 Royalty Payments

In the SARS' VAT News No. 13 of December 1999 the view was expressed that the
granting of the right of use in SA of any trade mark or intellectual property by a foreign
enterprise over a period of time is regarded as the carrying on of an enterprise in or
partly in SA for VAT purposes. It was argued that foreign enterprises that reqularly
receive royalties, franchise or agency fees are required to register as VAT vendors if
their annual receipts exceed R300 000.

Should this be the official view of SARS in future, it would lead to the registration of
many foreign enterprises in SA without necessarily any material revenue gain to
the fiscus, and an additional administrative burden to the fiscus and the foreign
enterprise alike.

B3 Telecommunication Services

The amendment to "enterprise” (albeit not promulgated yet) provides that the place
of supply of telecommunication services is where the services are consumed and, it
is proposed, would not have been captured in the definition of “enterprise”, had it not

been for the amendment.

This amendment seems fto cater for the fact that most of the recipients of
telecommunication services are not registered for VAT purposes. The amendment
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would seem to contradict, to some extent, the application of the reverse charge
procedure provided for in section 7(1)(c) and the definition of "imported services”
in section 1 of the VAT Act.

B4 Insurance

With effect from 1 January 2001, the recent amendment to "enterprise” provides
that the place of supply in respect of services rendered by Underwriting Members of

Lloyd's of London is where the contracts of insurance are concluded.

This amendment caters for the unique nature of the business of the Underwriting
Members of Lloyd's of London, but does not address the insurance industry's VAT

treatment in general.

B5 Service Contracts Executed by Foreign Enterprises in South Africa

through Agents or Employees

Foreign enterprises often conclude contracts with South African residents to perform or
render services physically in South Africa. The nature, duration and continuity of these
services might vary. Clear guidelines as to when the foreign enterprise needs to
register for VAT in South Africa has not officially been made available.
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C Summary of Deloitte and Touché (D&T) Commentary (please refer to

main document for detailed commentary) on the SAFA of Activity Rules

Proposed SAFA Place of Activity
Rule

D&T Commentary and Suggestions

For the purposes of the definition if
“enterprise” as defined in section 1 of
the Act, an activity shall be deemed fo
be carried on in or partly in the RSA

where:

We recommend that place of supply
rules rather be introduced and that the
current uncertainty regarding what
constitutes an “enterprise” or “activity”
be addressed as a distinct separate
issue. This could be done by, for

example, linking the definition of
“enterprise” to the Income Tax concept
of permanent establishment (PE) via
practice note or a section 1 definition or

by some other means.

We proceed with suggestions based on
place of supply rules with reference to
the PE concept:

1. In the case of goods supplied by any

person under:

As a general comment we would like to
stress that we believe that affixing place
of supply rules to the time when a
contract is signed and the location of the
goods at that time to be very open fo

manipulation.

It should be noted that various countries
and also the European Union (EU)
defines goods as meaning the transfer
of ownership in tangible property or

immovable property, whereas services
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mean supplies not being supplies of
goods. This distinction could be useful

in defining place of supply.

a) a sale agreement, the goods are
situated in the RSA, excluding goods
located in a licensed customs and
excise warehouse, at the time the

sale agreement is concluded; or

The EU deems the supply of goods
where the goods are dispatched or
transported by the supplier, recipient or
a third person to be the place where the
goods are at the time when the dispatch
or transport to the recipient begins.

Where the goods are installed or
assembled by or on behalf of the
supplier, the place of supply is deemed
fo be where the goods are installed or
ie.

assembled, where consumption

takes place.

Where the goods are not dispatched or
transported, the place of supply is
deemed fo be where the goods are

when the supply takes place.

We recommend that where goods are
placed at the disposal of the recipient at
a place in SA, the place of supply of the
goods should be deemed to be in SA.
We further recommend that in the event
that ownership of the goods remains in
the hands of a foreign enterprise, whilst
the goods are used by a recipient at a

place in SA,

The foreign enterprise be required fo
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register for SA VAT purposes only
where the recipient is a non-registered
SA person or partially taxable SA VAT
vendor or where the foreign enterprise

has a PE in SA or owns fixed property.

b) an agreement for the supply of any
real right in movable goods, such
movable goods is located in the RSA
at the time the agreement for the

supply of such rights is concluded; or

We recommend that the place of supply
should be determined as if the supply of
goods in these instances is a supply of
services, except where actual ownership

of the goods passes.

c) an agreement for the supply of any
real right in fixed property, such fixed
property is located in the RSA at the
time the agreement for the supply of
such rights is concluded; or

It is generally accepted that the place of
supply of services relating directly to
fixed property in a country is deemed to

take place in that country.

Real rights in fixed property would, as a
rule, be consumed in the country where
the fixed property is located, and should
consequently be taxed in that country.

d) an instalment credit agreement, the
goods are situated in the RSA at the
time the instalment credit agreement

is concluded; or

We recommend that the place of supply
should be determined as if the supply of
goods in these instances is a supply of
services, except where actual ownership

of the goods passes.

e) Rental agreement:

(i) The goods are used wholly or partly in
the RSA; or

(if) The goods consist of a foreign going
ship or a foreign going aircraft, which
is operated by a resident of the RSA.

Provided that his subsection shall not

We recommend that the place of supply
should be determined as if the supply of
goods in these instances is a supply of
services, except where actual ownership

of the goods passes.
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apply in respect of goods which are
exempt from tax on importation as

envisaged in section 13(3) of this Act.

Provided that for purposes of this
section, a sale agreement, an instalment
credit agreement and an agreement for
the supply of a real right in movable
shall be

deemed fo be concluded at the time

goods or fixed property,

when the last party to the agreement
accepts the terms and conditions of the

agreement.

The danger of linking place of supply or
activity rules to the superficial time of
supply rules in the VAT Act or date of
acceptance of conditions is that it invites
This principle is
by the

amendments to section 11(2)(1) over

manipulation.

demonstrated various

the last years.

2. In the case of services supplied by

any person where the services are

The EU generally deems the supply of
services to be the place where the
supplier established his business or has
a fixed establishment from which the
service is supplied, or in the absence
thereof, the place where he has his

permanent address or usually resides.

Specific rules also apply. The EU also
deems the place of use to be the place
of supply for certain services, such as
services relating to fixed property,
intellectual property rights, advertising,
transport, hiring out of movable tangible

property.

a) capable of being physically rendered
or performed, to the extent that such
services are physically rendered or
performed by the supplier or his
agent in the RSA.

We recommend that the place of supply
should be determined by considering
where the consumption takes place. If
the consumption takes place in SA, the
supply should be deemed to take place
in SA.
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Where the supplier has a PE in SA,
irrespective of nationality, the supplier
should be liable to account for VAT at
the standard rate. Where the supplier
has no PE in SA, then notwithstanding
that consumption takes place in SA, the
supplier should not be required fo
register in SA unless any of the
recipients are not fully entitled fto make
an input tax deduction (e.g. individuals

or financial institutions).

We have considered whether SA should
consider the reverse charge mechanism
where the supplier has no PE in SA, but
are of the view that the compliance
burden on SARS would outweigh the

benefits.

b) not capable of being physically
rendered or performed to the extent
that the supplier or his agent
supplies the services from a fixed or
permanent place in the RSA from
where a business is carried on by

the supplier or his agent.

We recommend that the place of supply
should be determined by considering
where the consumption takes place. If
the consumption takes place in SA, the
supply should be deemed to take place
in SA.

Where the supplier has a PE in SA,
irrespective of nationality, the supplier
should be liable to account for VAT at
the standard rate. Where the supplier
has no PE in SA, then notwithstanding
that the consumption takes place in SA,
the supplier should not be required to
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register in SA unless any of the
recipients are not fully entitled to an
input tax deduction (i.e. individuals or

financial institutions).

We have considered whether SA should
consider the reverse charge mechanism
where the supplier has no PE in SA, but
are of the view that the compliance
burden on SARS would outweigh the

benefits.

Notwithstanding any of the provisions in
this section, the Commissioner may on
request, deem any supply of services fo
be an activity carried on by any person
fo be supplies made in the RSA.

Discretion  generally  creates an
enormous administrative compliance
burden for SARS and should be avoided

as far as possible.

D Suggested Approach

D1 General

Place of supply rules should ideally take into account:

e The lack of resources of the South African Revenue Service (SARS) and

in this regard any alterations to the VAT Act should endeavour to limit the

number of foreign enterprises registering in South Africa for VAT purposes,

except where non-registration would lead to a loss of revenue to the fiscus or to

a lack of neutrality

e The nature of the supply, i.e. a distinction between tangible and intangible

goods and services;

o  Where specifically the goods or services are made available;

o Where the goods or services are consumed;

o Where the supplier operates his business from;
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o  Whether the supplier has a permanent establishment (PE) in South Africa PE
rules as used in the OECD or the UN Model Tax Treaties or used in some VAT
systems such as Greece, Italy or the UK should be considered in designing
place of supply rules for South Africa; and

o  Whether the principal supplier operates through a dependent agent (who
can legally bind his principal) or an independent contractor who cannot legally

bind the principal supplier.

D2  Suggested Place of Supply Rule - Goods (see Annexure A)

We are of the view that the place of supply of movable goods placed at the
disposal of the recipient (or made available) outside SA should be deemed to be
outside SA and, other things being equal, the owner of the goods should not, by
reason of this initial supply of these goods on its own, be required to register in SA

for VAT purposes.

Should the place of supply rules cater for this, the South African fiscus would be in
a neutral position as regards the once-off and physical making available of the
goods. Should the goods subsequent to the placing at the disposal of the recipient
outside SA, be imported into SA, it would give rise to SA VAT. The importer would
be charged with VAT on importation and physical entry of the goods into SA. The
importer should be entitled to claim an input tax deduction on the importation of

the goods if it will be used to make taxable supplies.

In the case where the ownership of the goods are retained by a foreign enterprise
(such as an instalment credit or rental agreement), who made the goods available
outside SA and was not responsible for the importation, the VAT Act needs fo
charge the domestic consumption of the goods (e.g. the use in SA under a rental)
to VAT at the standard rate. In this regard, SARS would have two options of taxing

the rental stream in SA.

Firstly, the SA importer could be expected to reverse charge (on the principles of
imported services). This option would be impractical and would result in the exact
same compliance issues currently experienced in the field of self-supply in respect

of imported services and would consequently place an enormous administrative
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burden on SARS.

The second option would be fto deem the foreign enterprise to conduct an
enterprise activity in SA, where the foreign enterprise is making available any
goods to a non-registered SA person or to a vendor who utilises the goods wholly
or partially for making exempt supplies. Should the foreign enterprise make its SA
supplies (i.e. the making available of the goods) solely to SA VAT vendors, the
foreign enterprise should not be required to register for SA VAT purposes and these
supplies should not attract SA VAT, since the SA VAT vendor would be entitled to
an equal input tax deduction. This option seems viable since the objective should
be to not register foreign enterprises in SA, except where non-registration would
lead to a loss of revenue to the fiscus. The only degree of a lack in neutrality
(cross-border) could be that goods supplied in SA to a VAT vendor under a rental
agreement or the like by a foreign enterprise would not have the possible adverse
cash flow consequences associated with domestic supplies, where tax is paid in

advance of claiming an input tax deduction.

Should the foreign enterprise have a permanent place of business, permanent
establishment (using the OECD or UN Model Double Tax Treaty definitions) or
place of belonging (as in UK VAT legislation), any supplies made by the foreign
enterprise and consumed in SA should be charged with VAT by the foreign
enterprise, irrespective of the VAT status of the recipient.

D3  Suggested Place of Supply Rule - Services (see Annexure B)

The place of supply should be where the supplier has established his business or
has his PE from which the service is supplied, or in the absence thereof, the place
where he has his permanent address or usually resides. Should this place of
supply rule be adopted, again, the South African fiscus would not be adversely
affected. Non-registered persons or partially taxable registered SA VAT vendors
could be required to reverse-charge if the services are acquired to make exempt

supplies.

We would again suggest, as in D2 above, that the foreign enterprise should be

deemed to conduct an enterprise activity in SA, where the foreign enterprise is
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making available any rights to a non-registered SA person or partially taxable
registered SA VAT vendor. Should the foreign enterprise make its SA supplies (e.g.
the making available of rights) only to SA VAT vendors, the foreign enterprise should
not be required to register for SA VAT purposes and these supplies should not
attract SA VAT, since the SA VAT vendor would be entitled to an equal input tax
deduction. Again, this option seems viable since the objective should be to not
register foreign enterprises in SA, except where non-registration would lead to a
loss of revenue to the fiscus. The only degree of a lack in tax neutrality (cross-
border) could be that services used in and made available in SA to a registered SA
VAT by a foreign enterprise would not have the possible adverse cash flow
consequences associated with domestic supplies, where tax is normally paid in

advance of claiming an input tax deduction.

Should the foreign enterprise have a permanent place of business, permanent
establishment (using the OECD or UN Model Double Tax Treaty definitions) or place
of belonging (as in UK VAT legislation), any supplies made by the foreign enterprise
and consumed in SA should be charged with VAT by the foreign enterprise,
irrespective of the nature of the recipient.

E Conclusion

We recommend that the place of supply rules be infroduced together with a
clarification of "enterprise or activity” as contained in the definition of "enterprise” in
section 1 of the VAT Act. We recommend that "enterprise or activity” be given the
meaning of a general physical commercial activity, by using the definition of

“oermanent establishment as used in either the OECD or UN model tax treaties.
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We further recommend that the following steps be followed in determining the place
of supply and also a foreign enterprise’s responsibility to register for VAT purposes in
SA:
1. Determine the place of supply:

e f consumption takes place in SA - place of supply is in SA.

e [f place of supply is in SA:

2. Determine the nature of the supplier and recipient:

1 If the supplier owns fixed property in SA - foreign enterprise needs to
register in SA for VAT purposes - no further test; or

2 If the supplier has a PE in SA - foreign enterprise needs fto registerin SA

for VAT purposes - no further test; or

3 If the recipient is a non-registered SA person or partially taxable SA VAT
vendor — foreign enterprise needs to register in SA for VAT purposes -

no further test; or

4 If the recipient is a registered SA VAT vendor - foreign enterprise do not

need to register in SA for VAT purposes, except where 3.1 or 3.2 above

apply.

3. If place of supply is not in SA:

e and foreign enterprise is not registered in SA for VAT purposes due to any of

its other supplies, no need to register in SA for VAT purposes.

Yours faithfully

Deloitte and Touché

Source: Deloitte (2000)
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Place of Supply of Goods

Goods

Annexure A

Goods placed at
Disposal of

Recipient in SA

Importation
Into SA as

principal

Place in SA

Place in SA

Supplies
Only to
Registered
SA VAT

vendors

Supplies to final
Consumer/partially
Taxable registered

SA VAT vendors

Foreign Enterprise to
register for VAT in SA,
Irrespective of whether PE
Or not

A 4

Foreign Enterprise

Need not register for VAT

Goods placed at
Disposal of
Recipient outside
SA

Supplies
Only to
Registered
SA VAT

vendors

A

In SA except where he has
A PE or fixed
Situated in SA
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Place of Supply Services

Annexure B

Services

Active Services

e.g. consulting

Advisory, physical

Place = where

Physically rendered

Passive Services

e.g. insurance / license
Agreements, telecoms,

Royalties, etc.

Place = where used

|

Physically Physically

Rendered Rendered
Outside SA in SA

Place outside Place in
SA SA

71

PE

e

Use outside Use in
SA SA
Place outside Place in
SA SA
347

No PE
[ | |
S.upplles to Supplies
Final _ Only to
Consumer/parti registered
ally Taxable SA VAT
registered SA
vendors
VAT vendors
\ 4
Foreign
\ 4 )
Enterprise
»  Foreign Need not
Enterprise register
To register For VAT in
For VAT in SA

SA




APPENDIX 6: SAFA’S REVISED DRAFT PLACE OF ACTIVITY RULES
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Place of Activity Rules - Final Draft (September 20, 2000)

For the purposes of the definition of "enterprise” as defined in section 1 of the Act, a

person that is not a resident shall be deemed to carry on an activity in or partly in the
RSA where:

1.

In the case of goods supplied by that person under:

a)

b)

d)

a sale agreement, the goods are situated in the RSA, excluding goods
located in a licensed customs and excise warehouse, at the time the sale

agreement is concluded; or

an agreement for the supply of any real right in movable goods, such
movable goods is located in the RSA at the time the agreement for the
supply of such rights is concluded; or

an agreement for the supply of any real right in fixed property, such fixed
property is located in the RSA; or

an instalment credit agreement, the goods are situated in the RSA at the

time the instalment credit agreement is concluded; or

a rental agreement:

(i)  the goods are used wholly or partly in the RSA; or

(i)  the goods consist of a foreign going ship or a foreign going aircraft
which is operated by a resident of the RSA.

Provided that this subjection shall not apply in respect of goods which are
exempt from tax on importation as envisaged in section 13(3) of this Act.

Provided that for purposes of this section, a sale agreement, an instalment credit

agreement and an agreement for the supply of a real right in movable goods or

fixed property, shall be deemed to be concluded at the time when the last party to
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the agreement accepts the terms and conditions of the agreement.
2. In the case of services supplied by any person where the services are:

a) capable of being physically rendered or performed, to the extent that
such services are physically rendered or performed by the supplier or

an agent in the RSA acting for or on behalf of that supplier; or

b) not capable of being physically rendered or performed to the extent that
the supplier or an agent acting for or on behalf of that supplier supplies the
services from a fixed or permanent place of business in the RSA from

where a business is carried on by the supplier or his agent.

Notwithstanding any of the provisions in this section, the Commissioner may on
request by such person, deem any supply of services to be an activity carried on by
any person to be supplies made in the RSA.”

Source: SAFA (2000b)
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APPENDIX 7: SAFA'S GUIDELINES ON THE PROPOSED PLACE OF ACTIVITY
(*“SUPPLY”) RULES
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Proposed Place of Activity ("Supply”) Rules

In view of the current interpretative uncertainty in the South African Value-Added
Tax (VAT) system, especially with regards to cross-border transactions the SAFA
VAT Committee has drafted proposed "place of supply"” rules or what we have
termed "place of activity"” rules for South Africa.

Please consider the rules in light of, amongst others, the guidelines and/or
questions listed below. We would appreciate if the individual firms can provide us
with their consolidated and motivated views on the issues raised.

1 Final Domestic Consumption

SA operates a destination based VAT, i.e. the VAT system taxes final domestic
consumption by standard rating domestic consumption and importation and zero-

rating rating exports.

Would the proposed rules add certainty to these principles or alter the VAT basis in

any way?

2 Definition of "enterprise”

Would the rules add clarity to the current definition of "enterprise” or is the definition
contradicted in any way?

Does the current definition of "enterprise” cater for all possible scenarios

addressed by the proposed rules?

3 Deeming provisions and export provisions

Would the rules contradict any of the deeming provisions in the VAT Act (e.g. section
8(9)) or the zero-rating provisions or even sections 13 (e.g. section 13(3)) and 14?
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4 Specific types of transactions

Although the rules do not seek to address all possible specific types of transactions,
would the proposed rules give enough guidance on the more common problem
areas such as e-commerce, insurance, rental companies (e.g. AVIS and cross

border leasing), royalties, efc.?

Would the rules in any way contradict the ftraditional wisdom regarding the
treatment of the specific types of transactions mentioned above and imported
goods and/or services?

Should the rules not cater for more specific types of transactions?

5 Place of "activity" as opposed to place of "supply”

Would the term "activity"” provide more clarity than the term "supply"?

6 Incorporating the Rules into the Act

How should the rules be incorporated info the Act? A few alteratives are:

o the rules can form part of the definition of "enterprise” (e.g. as was done for
telecommunication services) by extending the "SA-use deems enterprise”
proviso of telecommunication services

e in a separate section (e.g. section 1A)

e as a separate schedule to the Act (e.g. Schedule 3 or 4)

o "activity" as envisaged in the definition of "enterprise” could be defined
instead of creating separate rules

o would a Practice Note or legislatively incorporated Regulation agreed and
drafted by the major consulting firms and SARS under the banner of SAFA
suffice in addressing the current uncertainty?
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7 Telecommunication services

The proviso in the definition of "enterprise” in section 1 referring to "telecommunication
services" and its use in South Africa forming part of an enterprise is effectively a
place of supply rule deeming the place of supply to be in South Africa if the
consumption takes place in South Africa.

Should it be decided that the proposed rules not form part of the definition of
"enterprise” (as posed in paragraph 5 above) in the same manner as
telecommunication services, should the proviso relating to telecommunication

services be moved contextually to form part of the "place of activity” rules.

8 Commissioner for SARS' discretion

Should the Commissioner for SARS have the discretion to deem certain activities to take

place in South Africa on request?

Should the Commissioner for SARS have the discretion to deem certain activities
not to take place in South Africa? If in the affirmative, should this discretion also

only be exercisable upon request?

Would the insertion of one or both of the discretions nullify the objective of
introducing place of activity rules, i.e. to enhance interpretative certainty?

9 Fixed or permanent place of business

Should the terms fixed or permanent place of business be defined fo provide more

clarity?

10 "Lloyds of London" and "telecommunication services"

Would the removal of the terms "Lloyds of London" and "telecommunication services”
from the definition of "enterprise"” alter the width of the South African VAT net?
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11 Place of activity of services

Should the place of activity of services distinguish between services capable of being

physically rendered and those not capable of being physically rendered?

If in the affirmative, should the place of activity in respect of services not capable of
being physically rendered be determined with reference to place of fixed or
permanent business and not services capable of being physically rendered?

12 Agent Vs Principal

Would any of the place of activity rules in any way alter section 54?7 Should the rules in

respect of services refer to agents as well?

13 Practical Examples

Please consider and provide us with some practical examples and test them against the

proposed rules.
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14 Explanatory Memorandum

Should thought be given to drafting a comprehensive explanatory memorandum, which

explains the various provisions by way of practical examples?

Please direct your comments to any of the following people:

Marlene Grimm marlene.grimm@za.arthurandersen.com

Anne Jenkinson anne.jenkinson@za.pwcglobal.com 083 255 6291
Andre Meyburgh  andre.meyburgh@kpmg.co.za 082 851 6587
Ferdie Schneider fschneider@deloitte.co.za 0827714157

Source: SAFA (2000)
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APPENDIX 8: COMPARATIVE ANALYSIS OF PLACE OF SUPPLY RULES IN
SOUTH AFRICA
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Nature of Supply Place of Supply
Current Deloitte Proposals
. s SAFA Proposals
Legislation
Services SA SA Where consumed;
Physically (s7(l)(a) or if supplier has
Rendered in South PE in SA the
Africa  (SA) by place is deemed

Foreign Enterprise
or Agent Acting
on its behalf

fo be in SA; or if
supplier has no
PE in SA, but
consumed in SA

and the recipients

can claim full
input tax
deduction, the
place of supply is
deemed to be
outside SA

Rights made
available by
Foreign
Enterprise and
used in  South
Africa (SA)

Where consumed
(SARS'

interpretation- VAT

News 13
of December 1999)

Where supplier 's or
agent's fixed or

permanent place of

business is from
where services are

supplied

Where consumed,
or if supplier has
PE in SA the
place is deemed
fo be in SA; or if
supplier has no
PE in SA, but
consumed in SA

and the recipients

can claim full
input tax
deduction, the

place of supply is
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deemed to be

outside SA

Foreign
Telecommunication
Services Used
in South Africa
(SA)

SA

(not promulgated)

Where supplier 's or
agent's fixed or
permanent place of
business is from
where services are

supplied

Where consumed,
or if supplier has
PE in SA the
place is deemed
fo be in SA; or if
supplier has no
PE in SA, but
consumed in SA
and the recipients
full
tax
the
place of supply is
be

can claim
input

deduction,
deemed fto

outside SA

Underwriting
Insurance

Business by
Underwriting
Members of

Lloyd's of London

Where
is signed
(1/1/2001)

contract

Where supplier 's or
agent's fixed or
permanent place of
business is from
where services are

supplied

Where consumed;
or if supplier has
PE in SA the place
is deemed fo be in
SA; or if supplier
has no PE in SA,
but consumed in
SA the

recipients can

and

claim full input tax

deduction, the
place of supply is
deemed to be
outside SA
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Importation of | Non-supply: Not addressed Not addressed
Services into | reverse  charging
South Africa (SA) | may apply

(s7(l)(c))
Supplies of Goods | SA Where goods are | Where goods
in South Africa| (s7()(a)) situated at time | are placed at the
(SA) by sale agreement | disposal of the
Foreign Enterprise is concluded recipient
Importation of | Non-supply:  look | Not addressed Not addressed
Goods info South | to subsequent
Africa (SA) by | supply
Foreign Enterprise | (s7(I)(b))
Exportation of | SA Where goods are | Where goods are
Goods from | (s7(l)(a)) situated at time | placed at the
South Africa sale agreement | disposal  of the
(SA) by Foreign is concluded recipient
Enterprise

Source: Deloitte (2000)
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