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ABSTRACT

Taxation statues of most jurisdictions contain provisions that deal with defaulting taxpayers. 

The taxation statutes of Zimbabwe and South Africa have employed the concept of garnishee 

orders as a method of recovering tax. This method is codified in the respective taxation 

statutes under the guise of “third party appointments”, or simply “appointment of an agent”. 

This method is very convenient and expeditious for the tax collection authorities, namely, the 

Zimbabwe Revenue Authority (ZIMRA) and the South Africa Revenue Service (SARS). 

Other jurisdictions have also employed this method, with varying degrees of invasiveness 

into the taxpayers’ constitutional rights.

The concept of garnishee orders can have negative constitutional implications for the 

taxpayers in both Zimbabwe and South Africa. In Zimbabwe, compared to South Africa, the 

tax collection field is not as developed in terms of jurisprudence and the legislation. There are 

lessons that Zimbabwe could learn from South Africa, considering that the latter has 

experienced more than two decades of constitutional democracy. Therefore, in order to 

identify areas for development, the two jurisdictions are critically reviewed, with particular 

attention to the legislative provisions and case law dealing with garnishee orders in the tax 

collection context.

Approaches employed by other countries in relation to similar concepts and provisions are 

also analysed. The lessons learned from this analysis could suggest a less invasive method of 

recovering tax from defaulting taxpayers and an approach to be followed by the tax 

authorities, ZIMRA and SARS that would allow them to fulfil their responsibilities and 

mandate with taxpayer-friendly measures.

Keywords: Constitution of South Africa, 1996; Constitution of the Republic of Zimbabwe, 

2013; garnishee orders; South African Tax Administration Act; taxation; tax debts; 

Zimbabwean Income Tax Act.
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Chapter 1: INTRODUCTION

1.1 Research context
In Zimbabwe, Order 29 of the Magistrate Court (Civil) Rules, 290 of 1980, authorises an 

application by a judgment creditor (the winning plaintiff in a lawsuit to whom the defendant 

owes money, as decided by the court) to attach any assets amounting to the equivalent of the 

debt owed or becoming due to the judgment debtor. A similar provision exists in South 

Africa under section 72 of the South African Magistrates Court Act, 32 of 1944.

Where the attachment of assets for a debt owing to the judgment debtor is ordered, the 

garnishee is the person who owes any such debt to the judgment debtor. Thus a garnishee is 

usually a person or entity, quite often a bank or employer, which receives a court order not to 

release funds held for or owed to a customer or employee, pending a further order of the 

court. In other words, a court order of garnishment allows a creditor to take the property of a 

debtor when the debtor is not in possession of the property. Examples of debts that can be 

attached include commissions owing to debtors working on a commission-only basis, 

proceeds of a sale of property held by a conveyancing attorney, money held in bank accounts 

and money owed to the debtor for contract work done by the debtor.

In the tax context, tax authorities are empowered by their respective statutory instruments to 

apply the garnishee order for the convenience of tax collection. According to section 58 of 

the Income Tax Act of Zimbabwe, Chapter 23 of 2006, and section 179 of the Tax 

Administration Act, 28 of 2011 (as amended) in South Africa, (which operate similarly), tax 

authorities are given substantial authority. This authority goes as far as to attach any assets 

with the equivalent value of the debt owed or which will become due to the debtor by a 

garnishee, without the need of a Court order or any form of judicial oversight.
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In South Africa, the main authority regarding garnishee orders, found in section 179 of the 

Tax Administration Act, as amended, was established in Hindry v Nedcor Bank Ltd,1 

(referred to as “Hindry’). In his judgment, Wunsh J stated that this section provides for "[a] 

form of garnishment, such as is available in regard to ordinary civil judgment debts". The 

taxpayer in this case contended that section 99 of the Income Tax Act, 58 of 1962 (now 

section 179 of the Tax Administration Act), was unconstitutional as it infringed on the right 

to privacy (section 14), the right to administrative justice (section 33) and the right of access 

to the courts (section 34) of the Constitution of the Republic of South Africa, 1996. The court 

in Hindry, however, found that any limitation of constitutional rights implicit in section 99 

(section 179 of Tax Administration Act) is reasonable and necessary in an open and 

democratic society. In addition, it held that the Commissioner for SARS, not only to recover 

taxes that are due, but also to recover refunds that are erroneously paid to a taxpayer, could 

apply section 99. The court thus rejected the taxpayer’s argument that section 99 of the 

Income Tax Act2 violates the contractual relationship between a taxpayer and his bank, and 

found that it does not infringe on the confidential nature of this relationship.

In Zimbabwe, the most significant case regarding garnishee orders is Packers International v 

ZIMRA,3 (referred to as “Packers’’). The applicant in this case filed an application 

challenging the constitutionality of the provision relating to garnishee orders in the tax 

collection context. The applicant challenged the constitutional status of section 48 of the 

Value-Added Tax Act [Chapter 23 of 2012], which allows the Zimbabwe Revenue Authority 

(ZIMRA) to unilaterally access bank accounts of clients or intercept monies of clients from 

debtors to recover Value-Added Tax debts. Section 58 of the Income Tax Act of Zimbabwe 

has a similar provision. The applicant argued that ZIMRA should approach the courts first to 

get a garnishee order before raiding tax defaulter’s bank accounts. The applicant alleged that 

section 48 denies the firm’s right to equality before the law and equal protection of the law, 

as enshrined under section 56(1) of the Constitution of Zimbabwe an advantage which at the 

time was unavailable to businesses.

1 1999 (2) All SA 38 (W), 61 SATC 163.
2 58 of 1962.
3 HH-328-14.
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Further, ZIMRA had the right and power to access a person’s bank account and take money 

“owed to it”, while such a right did not extend to taxpayers when dealing with their creditors, 

and stated that applicants and respondents are not equal before the law. Packers International 

won the High Court case that ordered ZIMRA to remove a garnishee order that they had 

imposed on the company’s bank accounts, and to wait seven days before imposing a new 

order.

According to section 173 of The Constitution of the Republic of South Africa, 1996, “The 

Constitutional Court, the Supreme Court of Appeal and the High Court of South Africa each 

has the inherent power to protect and regulate their own process, and to develop the common 

law, taking into account the interests of justice”. Section 171 of the Constitution of the 

Republic of Zimbabwe, 2013, states: “The High Court -  a. has original jurisdiction over all 

civil and criminal matters throughout Zimbabwe”.

Tapera and Majachani4 discuss the constitutionality of the use of garnishee orders by revenue 

authorities. The authors write extensively on the right to confidentiality and secrecy, and 

discuss “powers to appoint a third party” with regard to tax collection. The discussion hints at 

the constitutional challenges that such a practice may provoke. Their discussion, however, is 

far from exhaustive, and there is a need for a more nuanced and more detailed analytical 

discussion of the practice.

In a paper discussing whether the South African Constitution protects taxpayers against the 

South African Revenue Service (SARS), Keulder aims to ascertain whether there are 

sufficient safeguards and checks for taxpayers, in terms of specific practices and procedures 

utilised by SARS in its tax collection duties.5 Although the concept of garnishee orders is 

highlighted in the discussion of the Hindry case, it is only briefly, and largely inadequately, 

referred to and discussed in Keulder’s thesis.

4 Tapera, M. & Majachani, A. F. 2015. Unpacking Tax Law and Practice in Zimbabwe, 157.
5 Keulder C. 2012. Does the Constitution protect taxpayers against the mighty SARS? -  An enquiry into the 
Constitutionality of selected tax practices and procedures. Unpublished LLM Thesis. Pretoria: University of 
Pretoria.
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In a later discussion, however, Keulder and Legwaila provide a lengthy account of garnishee 

orders and their constitutional implications. 6 They start their enquiry with the appointment of 

a third party for purposes of tax collection, as provided for by section 179 of the South 

African Tax Administration Act. Keulder and Legwaila highlight that SARS’ duties do not 

exist in isolation, but in the context of the taxpayer’s rights. In addition, they debate the 

question whether the appointment of a third party can be “placed on an equal footing with the 

civil procedure of obtaining a garnishee order”.7 Despite their detailed account of the 

constitutional implications of garnishee orders, Keulder and Legwaila do not address the 

viability of garnishee orders in a liberal market economy guided by Constitutional values, nor 

do they extend their discussion to an analysis of the practice in other jurisdictions. An 

analysis of the constitutional status of garnishee orders from a Zimbabwean perspective is 

therefore appropriate.

Zimbabwe is in a process of realigning its legislation and practices in accordance with its 

Constitution. 154 Acts out of 396 statutes already aligned, several Bills, including the 

Electoral Amendment Bill, the National Prosecuting Authority Bill and the Public Debt 

Management Bill, had been passed into law.8 The present research will afford the

opportunity to reflect on whether Zimbabwe has learnt anything from the South African 

experience, if there is anything further to learn and, additionally, to reflect on how far South 

Africa has developed in that area. It also affords the opportunity to reflect on the two revenue 

authorities and evaluate whether any safeguards, amendments or readjustments need to be 

considered in order to fully embrace the value and ideology of the Constitution and support 

the pillars of an economic liberal climate for business.

1.2 Goals of the research
The research addresses the question of whether the tax garnishees imposed on taxpayers by 

the tax authority in South Africa and Zimbabwe are reasonably justified in a democratic 

society. This will be achieved through logical analysis of the rights of taxpayers as enshrined

Keulder, C. and Legwaila, T. 2014. "The Constitutionality of third party appointments - before and after the 
Tax Administration Act". Journal of Contemporary Roman-Dutch Law, Vol. 77, No ,1 p. 53-71.
7 Keulder, C. and Legwaila, T. 2014. "The Constitutionality of third party appointments - before and after the 
Tax Administration Act", p 67.
8 New Ziana, Alignment of Laws with Zimbabwe's new Constitution gathers pace.
http://www.zimbabweonlinenews.com/alignment-of-laws-with-zimbabwes-new-constitution-gathers-pace/ 
(accessed March 2, 2017).

http://www.zimbabweonlinenews.com/alignment-of-laws-with-zimbabwes-new-constitution-gathers-pace/
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in the respective Acts of Parliament and the respective Constitutions. Further, the research 

seeks to examine the constitutional implications of “third party appointments” by tax 

authorities without having fully engaged the taxpayer. Through this research, the correct legal 

standard to which the tax authorities are expected to adhere to is explored.

The study affords the opportunity to reflect upon the practices of the two tax authorities and 

to evaluate whether any safeguards, amendments or readjustments need to be considered in 

order fully to embrace the values and spirits of the respective Constitutions. This discussion 

goes beyond academic pragmatism as it has the impact of educating the ordinary taxpayer as 

well as the businessman. It is a discussion that bears relevance to two national groups having 

acknowledged the close symbiotic relations within the region in the past decade or two.

The concept of garnishee orders also has a business impact in that there is confusion between 

the given concept and that of emolument attachment orders. This can be remedied by 

highlighting the concepts and their practical differences.

This thesis advocates and advances taxpayers’ knowledge with regard to fair and just 

administrative processes. It also seeks to influence policy formulation and redress with regard 

to shaping legislation that is taxpayer-friendly from a constitutional and practical perspective. 

The overarching goal of this research is to discuss the use of garnishee orders by revenue 

authorities as well as the constitutional implications of these orders. The research will be 

guided by the following questions:

1. What is the history of garnishee orders in South African and Zimbabwean taxation 

laws?

2. Does the concept of garnishee orders in the context of tax collection violate taxpayers’ 

constitutional rights?

3. What are the alternatives to garnishee orders in tax collection?

4. Is there a model or approach which is taxpayer friendly and suitable to the tax 

authorities mandate?
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1.3 Methods, procedures and techniques
An interpretative research approach will be adopted in this paper as it seeks to understand and 

describe legal concepts in their contexts.9 The research methodology is a doctrinal 

methodology. This provides a systematic exposition of the rules governing a particular legal 

category, analyses the relationships between the rules, explains areas of difficulty, and is 

based purely on documentary data.10 The approaches adopted by the tax authorities in South 

Africa and Zimbabwe will be compared.

The documentary data used include the South African and Zimbabwean statutes referred to 

above, case law and authoritative writings in relation to tax law, and the associated 

constitutional imperatives.

The research will be conducted as an extended argument and will be supported by 

documentary evidence. Its validity and reliability will be ensured by:

• adhering to the rules of the statutory interpretation as established in terms of statute 

and common law;

• placing greater evidential weight on legislation, in particular on case law which 

creates precedent or which is of persuasive value in its provision of primary data, and 

the writings of acknowledged experts in the field;

• discussing opposing viewpoints and conclusions, based on a preponderance of 

credible evidence; and

• the rigour of the arguments.

As all the documentary data are publicly available no ethical issues arise in relation to their 

use.

1.4 Outline of the chapters
Chapter 2 presents a discussion of the concept of garnishee orders. This discussion ranges 

from the historical origins until its development into common law. The discussion then 

expands on the concept, discussing the impact and relevance of garnishee orders in the

9 Babbie, E. & Mouton, J. 2009. The practice of social research. Cape Town.
10 McKerchar, M. 2014. "Philosophical Paradigms, Inquiry Strategies and Knowledge Claims: Applying the 
Principles of Research Design and Conduct to Taxation". eJournal of Tax Research. p5 -  22. [Online]. Available 
at http://ssrn/abstract=1464141 [Accessed 06/01/2016].

http://ssrn/abstract=1464141
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current legislation of Zimbabwe and South Africa, with specific reference to tax legislation. 

The impact of the concept is analysed in the context of South African law.

In Chapter 3 the concept of garnishee orders, which fall under the guise of third party 

appointments in taxation legislation, is discussed. Chapter 3 examines how third party 

appointments are being utilised by SARS, the tax collecting authority. The Chapter also 

discusses whether third party appointments violate taxpayers’ constitutional rights in South 

Africa.

Chapter 4 utilises the same approach taken in Chapter 3, in order to discuss the influence and 

impact of garnishee orders in Zimbabwean tax law against the backdrop of the taxpayers’ 

constitutional rights. Methods employed by the Zimbabwean tax collecting authority ZIMRA, 

are compared with South Africa’s methods as employed by SARS.

Chapter 5 identifies and briefly discusses approaches and methods employed by other 

countries, with brief discussions of the approach in India, Canada, Australia and the United 

States of America with regard to their legal conventions in tax collection from defaulting 

taxpayers. Based on this, recommendations are made to South Africa and Zimbabwe.

Chapter 6 concludes the thesis by re-stating the goals of the research and how these goals 

were addressed.
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CHAPTER 2: GARNISHEE ORDERS

2.1 Introduction
Central to this research is the concept of garnishee orders. This chapter will provide an in­

depth discussion and critical analysis of the use of such orders as practiced in South Africa 

and Zimbabwe. While describing and discussing this, the chapter will provide a detailed 

analysis of its development from common law to statutory instrument; which is a government 

or executive order of subordinate legislation such as the Uniform Rules of Court - and 

subsequently its influence on tax collection. The influence of garnishee orders on tax 

collection will constitute the main discussion and provide a background for the chapter that 

will follow.

In South Africa, different measures, ranging from legislation, policy documents, and tools, 

have been established and implemented to cater for responsible and ethical debt collection
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practices and mechanisms. The National Credit Act,11 the Consumer Protection Act12 and the 

Magistrates Court Act of South Africa,13 provide conditions, safeguards, mechanisms, and 

tools for debt collection. One such mechanism of debt collection is a process known as a 

Garnishee Order.

A Garnishee Order is an attachment of money against a third party ("the garnishee") who 

owes money to a judgment debtor ("debtor"). The typical scenario is when a debtor fails to 

pay money, in terms of a judgment, directly to the judgment creditor ("creditor"), in which 

case a Garnishee Order may be applied for against the garnishee. The term “garnishee” 

derives from the French “garnir” which means to warn or to prepare14. Hence the garnishee is 

the person liable to pay a judgment debtor or to deliver movable property to the debtor.

The concept of garnishee orders was explained lucidly in the South African case of 
Paramount Furnishers v Lezars Shoe Store and Outfitters Ltd,15 when Trengove J stated:

The effect of [a garnishee] order is that the employer as garnishee is obliged to deduct 

the amount stipulated from the emoluments accruing to the judgment debtor and to 

pay them to the garnishor ... But for the garnishee order, the garnishee would 

ordinarily be obliged to pay the amounts deducted to the judgment debtor as his 

employee. Ordinarily the garnishee, as employer, cannot discharge his obligation 

towards his employee by paying emoluments due to him to any third party unless he 

has some express or implied authority to do so. The garnishee order, however, 

compels him to pay to the judgment creditor and consequently any such payment 

operates as a discharge pro tanto of the garnishee’s obligation as employer to the 

judgment debtor as his employee. By operation of law the judgment creditor thus 

becomes entitled to receive money which would otherwise be payable to the judgment 

debtor and to that extent he steps into his shoes.

It is a tool used in numerous different jurisdictions, and most countries have begun to codify 

this common law concept in their legislation. In Botswana garnishee orders are provided for

11

12

13

34 of 2005.
68 of 2008.
32 of 1944.

14 Singh S, India. A glance on provision of -garnishee order.
http://www.mondaq.com/india/x/369332/Financial+Services/A+Glance+On+Provision+Of+Garnishee+Order 
(accessed 5/2/16).
15 [1970](3) SA 361 (T).

http://www.mondaq.com/india/x/369332/Financial+Services/A+Glance+On+Provision+Of+Garnishee+Order
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under section 6(1) of the Deserted Wives and Children Protection Act,16 which states that “a 

garnishee order may be issued against future earnings in respect of instalments not due under 

such maintenance order ...”. In Zambia the Subordinate Courts Act17 provides for an 

attachment-of-earnings order.18

In neighbouring Zimbabwe, the legislation that deals with this aspect of law is the 

Magistrates Court Act 7:10 of Zimbabwe,19 as read with Order 29 of the Magistrate Court 

(Civil) Rules of Zimbabwe.20 For the purposes of the present enquiry, special attention shall 

be paid to the mechanism, the Garnishee Order, as applied and enforced in Zimbabwe in 

terms of the Magistrates Court Act.

2.2 Garnishee order at common law
According to Herbstein and Van Winsen,21 attachment of debts is a process by means of 

which a judgment creditor is enabled to apprehend money due to the judgment debtor by a 

third person.22 This was confirmed in the South African case of African Distillers Ltd v 

Honiball and another.23 The Judge held:

What the order does is this, it gives the garnishor certain statutory rights; it enables 

the garnishor to say to the garnishee, 'You shall not pay to your creditor the money 

which you owe him.' It enables him to give a valid receipt and discharge for the 

money. It enables him in the event of the money not being paid to obtain execution. 

He has all those rights, but there is no transfer of the debts, and he has not created a 

creditor.24

Attachments are made in the hands of a third party and the most frequent ones are those in 

which salaries and wages of an employee are in the hands of the employer. South African 

cases that address this are European Hotel, Pretoria v Beckett, 25Spence v Davidson,26 and

16

17
[Chapter 23:08]. 
28 of 1970.

18 Armstrong, A.1992. "Maintenance Payments for Child Support in Southern Africa: Using Law to Promote 
Family Planning. Studies in Family Planning". Vol. 23, No. 4 (Jul. - Aug), 217-228 at 219. 
http://www.jstor.org/stable/1966884 (accessed 2/5/16).
19 Chapter 7:10.
20 290 of 1980.
21

22

23

24

Hebstein and Winsen V. 1997. The Civil Practice of the Supreme Court of South Africa, 4th 
African Distillers Ltd v Honiball and another 1972 (3) SA 135 at 136 D-E.
1972 (3)SA 135 (R ) at 136 D-E.
Para 136 H.

edition, 1997, 768.

25 1911TPD 31.

http://www.jstor.org/stable/1966884
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Hall and De Beer and Slade v Hall. 27 However, other debts owed to the judgment debtor are 

also similarly capable of attachment. It should be noted that money in the hands of the State 

cannot be subject to a garnishee order.28 The same principle applies to the salaries and fees of 

certain persons such as professors, doctors, advocates and soldiers. 29

2.3 Legislation
Section 72 (1) of the Magistrates Court Act of South Africa30 reads:

The court may, on ex parte application by the judgment creditor or under section 65E 

(1)(b), order the attachment of any debt at present or in future owing or accruing to a 

judgment debtor by or from any other person (excluding the State), residing, carrying 

on business or employed in the area of jurisdiction of the court, to an amount 

sufficient to satisfy the judgment and the costs of the proceedings for attachment, 

whether such judgment has been obtained in such court or in any other civil court, and 

make an order (hereinafter called a garnishee order) against such person (hereinafter 

called the garnishee) to pay to the judgment creditor or his attorney at the address of 

the judgment creditor or his attorney, so much of the debt as may be sufficient to 

satisfy the judgment and costs, and may enforce such garnishee order as if it were a 

judgment of the court.

This section is read together with the Magistrate Court (Civil) Rules of South Africa,31 under 

section 128. The garnishee order effectively puts the garnishee into the matter between the 

judgment creditor and the judgment debtor.32 If the garnishee refuses to pay in terms of the 

garnishee order, the judgment creditor is entitled to attach his or her property or proceed 

against him or her in terms of section 65A.33 Magistrates Court Rule 128, read with section 

72 of the Magistrates Courts Act, sets out the procedure in terms of which an application for a 

garnishee order must be made.

26

27
1911 WLD 147. 
1916 TPD 372.

28 Ex parte Venter 1940 TPD 286.
29 European Hotel, Pretoria v Becket 1911 TPD 31 and Meaker NO v Campbell New Quarries (Pvt) Ltd and 
Others 1973 (3) SA 157 (R).
30 32 of 1944.
31

32

33

2013, Amendment 12.
Pete, S. et al. 2008. Civil Procedure, A practical Guide, 377.
Ibid.
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The Magistrates Court Act now provides that in certain circumstances a judgment for the 

payment of any amount of money by a division of the High Court (whether or not the amount 

of the judgment would otherwise have exceeded the jurisdiction of the Magistrates Court) 

will, upon the filing with the clerk of the Magistrate Court of certain documents, have all the 

effects of a judgment of a Magistrate Court, and any proceedings may be taken on it as if it 

were a judgment lawfully given in a Magistrate Court in favour of the judgment creditor.34 

Uniform Rules of Court35 regulate the conduct of proceedings of several provincial and local 

divisions of the High Court. These rules acknowledge and confirm the use of garnishee 

orders in Higher Courts.

The Uniform Rules of Court under Rule 45 12(a), under things that can be attached, refers to 

“.debts  which are subject to attachment, and are owing or accruing from a third person to 

the judgment debtor”. Sub-rule (12) (a) empowers the sheriff to attach such debts if requested 

to do so by the judgment creditor.

The Zimbabwean Magistrate Court Act36 provision has the same tenor, in its section 33(1) 

which reads:

On the ex parte application to a court, hereinafter called “the court”, of any person 

who has obtained in a magistrates court, community court or primary court any 

judgment for the payment of any money, and upon such evidence as may be required, 

that such judgment is still unsatisfied and of the amount still payable thereunder, and 

that any other person living or carrying on business within the jurisdiction of the court 

is indebted to the person against whom such judgment has been obtained, hereinafter 

called “the debtor”, the court may order such other person, hereinafter called “the 

garnishee”, to pay to the messenger, or to the judgment creditor or to his legal 

practitioner or agent, so much of the debt actually due from him to the debtor as may 

be sufficient to satisfy the judgment, together with the costs of the garnishee 

proceedings and any costs previously incurred in attempting to obtain execution of the 

judgment, or failing such payment, to appear before the court on a day to be named in 

the order and show cause why he should not pay the debt.

34 Section 65M of Act 32 of 1944.
35

36
GN R315 (GG19834).
[Chapter 7:10].
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As previously stated, this section is read together with Order 29 of the Magistrate Court 

(Civil) Rules of Zimbabwe.37 It is important to note that in both the South African and 

Zimbabwean provisions it is within the discretionary power of the court to issue a garnishee 

order and not a mandatory provision.

Garnishee orders have become an effective tool used in most civil disputes to secure 

payments of debts as demonstrated by the widespread use of this procedure in Southern 

Africa, particularly in maintenance cases. In Swaziland the Maintenance Act,38 section 12, 

provides that the Court may serve notice on an employer requiring him or her to make 

payments on behalf of the convicted person’s salary, wages or any form of remuneration to 

the Clerk of Court nearest to the place of employment.

The Court may order an employer to make certain payments owed by an employee to a third 

party.39 For example, if a husband and wife get divorced and the husband is required in terms 

of a judgment to pay a monthly maintenance to his wife, but fails to do so, the wife can apply 

to the court for a garnishee order against the husband and his employer. The court may then 

order the husband's employer to deduct the sum from the husband’s salary and pay it into the 

domestic partner’s account instead. Once the order has been made it is a criminal offence for 
the employer not to comply.40

2.3.1 Procedure
How is a garnishee order obtained? When a court has granted a judgment against the debtor 

and he or she has failed to pay the debt within the specified period of time, the creditor may 

apply to court for the attachment of a debt (the garnishee order).The Court Application would 

include a founding affidavit deposed to by the Applicant and supporting documentation, such 

as proof of the judgment and proof that the judgment debtor has failed, neglected, or refused 

to settle in spite of the Judgment.41 In some instances, as in maintenance cases, the 

application for a Garnishee Order is made at the same time as the application for maintenance 

is heard, if it is shown that the debtor is likely not to comply with the maintenance order.

37

38
290 of 1980.
35 of 1970.
Maintenance Amendment Act 21 of 1987.

40 Armstrong, A. 1992. "Maintenance Payments for Child Support in Southern Africa: Using Law to Promote 
Family Planning. Studies in Family Planning". Vol. 23, No. 4 (Jul. - Aug). 217-228 at 219. 
http://www.jstor.org/stable/1966884 (accessed 2/5/16).
41 Legal Wise, Quick Law Guides, Garnishee Orders, https://www.legalwise.co.za/help-yourself/quicklaw- 
guides/garnishee-orders (accessed 2/5/16).

http://www.jstor.org/stable/1966884
https://www.legalwise.co.za/help-yourself/quicklaw-guides/garnishee-orders
https://www.legalwise.co.za/help-yourself/quicklaw-guides/garnishee-orders
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According to section 65A(1)(a) if a judgment or order has remained unsatisfied for a period 

of 10 days from the date on which it was given or on which such an amount became payable 

judgment creditor may issue a notice calling upon the judgment debtor to appear before the 

court in chambers on a date specified in such notice in order to enable the court to inquire 

into the financial position of the judgment debtor and to make such order as the court may 

deem just and equitable.

A creditor must make an application to a court of the district in which the garnishee resides, 

carries on business, or is employed. In other words, the court which has jurisdiction to hear 

the matter is the court closest to where the debtor is domiciled. 42 In some cases, however, 

jurisdiction may be found in the court located in the area in which the cause of action arose 

and where the contract giving rise to the debt was entered into.43

Thereafter, the debtor would be issued with a Notice informing him or her to appear before 

the relevant court on a date specified in the Notice. If the court entertains an ex parte 

application by the creditor, the debtor will not be required to appear in court. Such cases are, 

however, not heard on an ex parte basis but on proper notice.

On the hearing date, the court will inquire into the financial position of the debtor and other 

personal circumstances of the Parties, and make an order as it may deem just and equitable. 

For example, the court may order payment by instalments or grant but defer operation of the 

Order. Section 72(2) of the Magistrates Court Act of South Africa, states that:

If, after any such garnishee order in respect of any debt has been granted, it is shown 

to the satisfaction of the court that sufficient means to maintain himself and those 

dependent upon him will not, after satisfaction of the garnishee order, be left to the 

judgment debtor, the court shall set aside the garnishee order or amend it in such 

manner that it will affect only the balance of the debt over and above such sufficient 

means.

In Zimbabwe, under Order 29 of the Magistrate Court (Civil) Rules of Zimbabwe,44 which 

can be read concurrently with Order 49 of the Rules of the High Court,45 for jurisdictional

42 Ibid.
43 Section 28 Magistrate Court Act 32 of 1944. Section 169 of The Constitution of the Republic of South Africa, 
1996 & section 19 of the Supreme Court Act 59 of 1959 (which state the inherent jurisdiction of the High 
Court).
44 29 of 1980.
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purposes the same language and intention as are included in South African Legislation can be 

applied. In South Africa, the issue of jurisdiction was made clear by section 173 of the Tax 

Administration Act which states that, despite anything to the contrary in the Magistrates’ 

Courts Act, 1944 (Act No. 32 of 1944), the certified statement referred to in section 172 may 

be filed with the clerk of the Magistrate’s Court that has jurisdiction over the taxpayer named 

in the statement.

The South Africa Constitutional Court handed down judgment in a matter concerning an 

application for confirmation of an order of invalidity made by the Western Cape Division of 

the High Court and an appeal against certain parts of that order that declared certain specified 

words in section 65J(2) of the Magistrates’ Courts Act (Act) inconsistent with the 

Constitution and invalid to the extent that they fail to provide for judicial oversight over the 

issuing of an emoluments attachment order against a judgment debtor. In the matter of 

University o f Stellenbosch Legal Aid Clinic and Others v Minister o f Justice and 

Correctional Services and Others, 46 the court focused on judicial oversight of debt recovery 

practices in South Africa, by loan companies against low-income workers. The court 

reworded relevant legislation to ensure that no orders to deduct payments from the wages of 

persons defaulting on small loan payments could be made without proper judicial oversight. 

In particular, no such order may be issued unless a magistrate, not just a clerk of the court, 

has authorized the order after being satisfied that the order is just and equitable, and 

appropriate given a debtor’s financial circumstances. The court held that judicial oversight 

over the issue of an Emolument Attachment Order must be mandatory (rather than being 

subject to the discretion of the clerk of the court) and must occur when the execution order is 

issued (not subsequently, when an attempt might be made to have the execution order varied 

or set aside).47

Conclusively, the judgment target section 65 J of the Magistrates Court Act which 

specifically deals with emolument attachment orders and not strictly garnishee orders as 

covered by section 65A(1)(a). As shall be discussed later in this chapter, Revenue Authorities 

follow a slightly different procedure in debt collection as compared to the normal civil debt 

collection, and as such a decision that affects the normal civil debt collection procedure may 

not affect them at all unless specifically pointed out by the court. * * *

45

46

47

26 of 2005.
[2016] ZACC 32.

[2016] ZACC 32 para 84.
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2.3.2 Enforcement
The court order against the garnishee includes the amount of the debt (for the past, present 

and future) and may include interest, legal costs and commission.48 A garnishee order can be 

enforced in the same manner as it would be as a judgment of the court. Should a garnishee 

default on payment, a warrant of execution may be issued against him or her or the legal 

entity. If the garnishee disputes the liability to pay, the garnishee must appear in court on the 

day shown in a notice served, and show cause as to why he she or the entity should not pay 

the debt.

It does not, however, follow, that if the garnishee fails to make payment to the judgment 

creditor of the attached debt, that this is of no concern to the judgment debtor (the garnishee's 

creditor) or that it cannot be relied on by the latter as constituting a breach of contract by the 

former.49 It is and it can. The judgment creditor does not become substituted as creditor of the 

garnishee. There is no transfer or cession of the debt to the garnishor.50 Accordingly, the 

garnishee's indebtedness to its creditor, the judgment debtor, remains. It is in no way 

discharged or suspended. Only the method of payment of the debt is altered in the sense that 

the judgment creditor is now, because of the attachment, to receive the money.51 On this basis 

the garnishee's failure to pay remains a breach of his or her obligation to his or her creditor, 

the judgment debtor.

2.4 Tax collection
In some countries, including Zimbabwe and South Africa, it is public policy that revenue 

inflows to government should not be interrupted for any reason unless it is unavoidable. 

Government functions should not be brought to a halt for any reason. Therefore, in addition 

to the power to levy and collect taxes through enabling legislation, Governments, through 

legislation, have granted revenue authorities sweeping powers, which include but are not 

limited to:

1. the power to make tax assessments and even estimates of taxes due from a taxpayer 

from all available information,

2. the power to levy penalties on taxes due but unpaid,

8 Legal Wise, Quick Law Guides, Garnishee Orders, https://www.legalwise.co.za/help-yourself/quicklaw- 
guides/garnishee-orders (accessed 2/5/16).
49 Pestana v Nedbank Limited (A5023/07) [2007] ZAGPHC 283; 2008 (3) SA 466 (W) para 9.
50 African Distillers Ltd v Honiball supra at 136G.
51 Pestana v Nedbank Limited (A5023/07) [2007] ZAGPHC 283; 2008 (3) SA 466 (W) para 9.

https://www.legalwise.co.za/help-yourself/quicklaw-guides/garnishee-orders
https://www.legalwise.co.za/help-yourself/quicklaw-guides/garnishee-orders
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3. the power to insist on payment of any tax as levied, pending the determination of any 

objection to, or an appeal against, a tax as charged, and the power to resort to self-help 

to recover such tax.52

The power to appoint another person to be the agent of a taxpayer where taxable income is 

due by the agent to the taxpayer, and the power to penalise the agent for any breach of this 

obligation.53 In South Africa and Zimbabwe, the Revenue Authorities, in terms of the said 

enabling legislation, actively use garnishee orders to collect tax debts from taxpayers.

Different and to some extent more stringent rules regarding enforcement of or compliance 

with payment of tax debts exist in some countries; garnishee orders are in use in Finland and 

Hungary;54 banks in the Slovak Republic are legally obliged to investigate the accounts and 

financial assets of potential tax debtors.55 Australia’s tax collection methods, with regard to 

tax debts use “Garnishee Orders” to recoup monies via a third party such as a bank or an 

employer.56 Notably, joint bank accounts cannot be targeted.

In Australia there are two ways of enforcing garnishee orders, firstly by Point-in-time 

Garnishee Orders which result in the immediate payment of funds, followed by the expiry of 

the Order.57 Standard Garnishee Orders which can also be served, stay in place until monies 

are paid over a period of time or until the Commissioner of the Australian Tax Office revokes 

the Order.58

2.5 Tax Debts
As alluded to above, tax authorities are empowered by their respective statutory instruments 

to apply the garnishee order concept for the convenience of tax collection.

2 Fairdrop Trading (Private) Limited v Zimbabwe Revenue Authority HC 909/14.
53 Ibid.
54 Tully, K. UK Direct Recovery of Debts Legislation-Meaning for UK Taxpayers and Comparison to Other 
Nations, Performance & Financial Management, International Federation of Accountants. 
https://www.ifac.org/global-knowledge-gateway/performance-financial-management/discussion/uk-direct- 
recovery-debts (accessed 2/5/16).
55 Ibid.
56 Ibid.
57 Ibid.
58 Ibid.

https://www.ifac.org/global-knowledge-gateway/performance-financial-management/discussion/uk-direct-recovery-debts
https://www.ifac.org/global-knowledge-gateway/performance-financial-management/discussion/uk-direct-recovery-debts
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2.5.1 Tax legislation
According to section 58 of the Income Tax Act of Zimbabwe, and section 179 of the Tax 

Administration Act (which operate similarly), tax authorities are authorised to attach assets to 

the equivalent value of the debt owed or which will become due to the debtor by garnishee, 

without the need for a Court order or any form of judicial oversight. The debt in contest need 

not be due or payable in terms of the strict rules of debts pertaining to “owing and accruing”. 

A principle interpreted and confirmed in the Honey & Blanckenberg v Law case.59

2.5.2 South African tax legislation
In South Africa, according to the SARS website,60 the Minister of Finance announced in the 

2005 Budget Review the drafting of Tax Administration legislation as a project "to 

incorporate in one piece of legislation certain generic administrative provisions, which are 

currently duplicated in the different tax Acts". One of the main objectives of the said 

legislation is to provide for the effective and efficient collection of tax and to provide for the 

recovery of tax. Section 169(1) of the Tax Administration Act61 states that an amount of tax 

due or payable in terms of a tax Act is a tax debt due to SARS for the benefit of the National 

Revenue Fund. This section establishes SARS as the creditor, the defaulting taxpayer being 

the debtor.

Section 179 of the Tax Administration Act is headed by the title: “Collection of tax debt from 

third parties” and the sub-title “Liability of third party appointed to satisfy tax debts”. The 

section reads as follows:

(1) A senior SARS official may by notice to a person who holds or owes or will hold 

or owe any money, including a pension, salary, wage, or other remuneration, for or 

to a taxpayer, require the person to pay the money to SARS in satisfaction of the 

taxpayer’s tax debt.

(2) A person, unable to comply with a requirement of the notice, must advise the senior 

SARS official of the reasons for the inability to comply within the period specified 

in the notice and the official may withdraw or amend the notice as may be 

appropriate under the circumstances.

59

60 

61

1966 (2) SA 43 (R).
SARS, Tax Administration, http://www.sars.gov.za/Legal/TaxAdmin/Pages/default.aspx (accessed 5/3/16).
28 0f 2011.

http://www.sars.gov.za/Legal/TaxAdmin/Pages/default.aspx
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(3) A person receiving the notice must pay the money in accordance with the notice 

and, if the person parts with the money contrary to the notice, that person is 

personally liable for the money.

Section 179 of the Tax Administration Act operates together with section 172. Section 172 

sets out the procedure for obtaining judgment. It states that:

(1) If a person fails to pay tax when it is payable, SARS may, after giving the person 

at least 10 business days’ notice, file with the clerk or registrar of a competent 

court a certified statement setting out the amount of tax payable and certified by 

SARS as correct. This is the same time frame adopted by section 65A(1)(a) of the 

Magistrates Courts Act, that of 10 days from the time the debt becomes 

payable.62

(2) SARS may file the statement irrespective of whether or not the amount of tax is 

subject to an objection or appeal under Chapter 9, unless the obligation to pay the 

amount has been suspended under section 164.

(3) SARS is not required to give the taxpayer prior notice under subsection (1) if 

SARS is satisfied that giving notice would prejudice the collection of the tax.

This provision gives the Commissioner express powers to enforce a garnishee order without 

the need to make an application to the Court. The Commissioner may, given the 

circumstances, declare any person to be an agent of the alleged debtor and the said person 

shall be an agent for purposes of the Act and may be required to make payment of any tax, 

interest or penalty due from any moneys, including pensions, salary, wages, or any other 

remuneration, which may be held by him or her or due by him or her to the person whose 

agent he or she has been declared to be.

This section empowers the Commissioner to appoint banks, employers, pension fund 

managers or similar persons as agents in respect of their clients, members, or employees,

62 32 of 1944.
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where such persons or entities hold funds on behalf of a taxpayer, to the extent that there are 

taxes, penalties, or interest due by that taxpayer to SARS.63

Once appointed by the Commissioner, the third party becomes a representative taxpayer in 

relation to the person whose funds are under his or her management or control but only in 

respect of those funds.64

2.5.3 Prior to the Tax Administration Act
Prior to the enactment of the Tax Administration Act, so-called “agent appointments” were 

made under section 99 of the Income Tax Act, 58 of 1962 (the Income Tax Act), or 

alternatively section 47 of the Value-Added Tax Act, of 1991 (the VAT Act). Section 99, 

since repealed, provides:

The Commissioner may, if he thinks necessary, declare any person to be the agent 

of any other person, and the person so declared an agent shall be the agent for the 

purposes of this Act and may be required to make payment of any tax, interest or 

penalty due from any moneys, including pensions, salary, wages or any other 

remuneration, which may be held by him or due by him to the person whose agent 

he has been declared to be.65

Attention should be drawn to the fact that section 179 of the Tax Administration Act no 

longer refers to the concept “agent” but third party. According to the SARS Guide on the Tax 

Administration Act the term “agent” was considered to be unnecessarily confusing.66 Section 

179 now states that SARS can require a third party to make payment to it in satisfaction of 

the taxpayer's tax debt.

In practice, the section 179 collection mechanism is activated through an electronic notice 

(entitled "Assessed tax -  Third Party Appointment") issued to the third party.67 The notice is 

accompanied by a statement (in a spread-sheet format) reflecting, among other things, the

3 ENS Africa. Tax department, the appointment as payment agent by the Commissioner. 
https://www.ensafrica.com/news/the-appointment-as-payment-agent-by-the- 
commissioner?ld=468&STitle=tax%20ENSight (accessed 5/3/16).
64 Ibid.
65 Cliffe Dekker Hofmeyr, Tax Administration, 2194. Third party appointments
APRIL 2013 -  ISSUE 163, https://www.saica.co.za/integritax/2013/2194. Third party appointments.htm 
(accessed 5/3/16).
66 Ibid.
67 Ibid.

https://www.ensafrica.com/news/the-appointment-as-payment-agent-by-the-commissioner?Id=468&STitle=tax%20ENSight
https://www.ensafrica.com/news/the-appointment-as-payment-agent-by-the-commissioner?Id=468&STitle=tax%20ENSight
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indebted taxpayer's details, a start and end date, the amount due to SARS, and the total 

amount required to be paid over to SARS by the third party.68

One of the most notable changes made by section 179 of the Tax Administration Act is that 

the third party appointee's obligation to pay money to SARS covers money that it "holds or 

owes or will hold or owe for or to the taxpayer". The use of the future tense indicates that 

SARS could apply section 179 with regard to money not yet in the possession of the 

appointee, but which might be received in future. For example, a bank could be notified 

under section 179 to pay over money from a fixed deposit coming to maturity. Section 179 

can therefore operate prospectively.69 Legally, a third party appointed under section 179 is 

obliged to transfer to SARS such funds as are held in favour of the taxpayer, failing which 

such agent could be held liable for the outstanding amount. Whereas the debtor could earlier 

contest the issue of a garnishee order, this is impossible now with regard to section 179 

because often the taxpayer could be oblivious that SARS intends to make a third party 

appointment.

2.5.4 Contrasting the civil garnishee order with the tax administration 

garnishee order
On application for a garnishee order in civil cases, the court could examine the debtor's 

financial position and vary, or set-aside, the order accordingly. The process in terms of 

section 179 of the Tax Administration Act with regard to third party appointment does not 

provide for such an examination — effectively there is no audi alterem partem opportunity ( 

opportunity for the other party’s case to be heard) for the impacted taxpayer.70

Section 172 of the Tax Administration Act establishes the summary judgment procedure. 

This procedure maintains some elements of the normal civil procedure, but has its own 

unique provisions to facilitate an expeditious process. The section reads:

(1) If a person fails to pay tax when it is due, SARS may, after giving the person 

at least 10 business days’ notice, file with the clerk or registrar of a competent 

court a certified statement setting out the amount of tax payable and certified 

by SARS as correct.

68

69
Ibid.
Ibid.

70 SATC 180,183.
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(2) SARS may file the statement irrespective of whether or not the amount of tax 

is subject to an objection or appeal under Chapter 9, unless the obligation to 

pay the amount has been suspended under section 164.

(3) SARS is not required to give the taxpayer prior notice under subsection (1) if 

SARS is satisfied that giving notice would prejudice the collection of the tax. 

This section is potentially unconstitutional as it is insufficiently justified and 

may come across like it embraces the concept of a police speed trap within tax 

collection practice.

In light of the University o f Stellenbosch Legal Aid Clinic and Others v Minister o f Justice 

and Correctional Services and Others71 decision it would appear that the provisions of 

section 179 of the Tax Administration Act would fail the test set out by the Constitutional 

Court, namely that judicial oversight should be mandatory. Desai J stated, with reference to 

sections 65J(2)(b)(i) and (ii) of the Magistrates Court Act, that these provisions:

... are in the circumstances constitutionally invalid to the extent that they allow for 

Emolument Attachment Orders to be issued by a clerk of the court without judicial 

oversight. This is so both with regard to international law and to the current 

jurisprudence of the Constitutional Court.72

SARS regularly issues attachment orders requiring banks to transfer client funds to SARS in 

settlement of tax debts which are owed by the banks’ clients. In these instances, the 

intervention of a court is not required. There appears to be no constitutional checks in place 

to establish whether these procedures are, in the circumstances, just and equitable.

A civil judgment creditor in collecting a debt hence the different procedures can view the 

exercise of powers by the State in the collection of taxes differently than the exercise of 

powers. The decision can be interpreted to have been narrow to the extent of not addressing 

section 65(A)(1)(a) as well as the merits that justify a revenue authority to subvert normal 

channels of seeking a court order. However, the judgment signals a landmark ruling and 

could possibly give hope to the fact that the Hindry v Nedcor Bank Ltd and Another73 

judgment, the one that ruled the subversion of normal civil rules and procedure in tax 

collection to be Constitutional (to be discussed in greater detail), could be put aside in the

71

72
[2016] ZACC 32. 

Para 85.
73 61 SATC 163.
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near future. As it stands, the judgment from the Stellenbosch case is not binding toward tax 

authorities but the Hindry case.

Notably, section 37(1) of the Pension Funds Act74 provides that a pension fund benefit may 

not be liable for attachment, including attachment by garnishee order. Section 179 of the Tax 

Administration Act specifically empowers SARS to require a third party appointee to pay to 

SARS "any money, including pension, salary, wage, or other remuneration". This highlights 

serious conflict between the two primary legislations.

2.5.5 Case law in connection with garnishee orders
Regarding court cases dealing with the concept of garnishee orders in the tax field, that of 

Hindry v Nedcor Bank Ltd And Another75 is a good starting point. In the Hindry case it was 

contended by the taxpayer that section 99 of the Income Tax Act76 (before it was repealed by 

section 179 of Tax Administration Act) was unconstitutional because it infringed on the 

rights to privacy (section 14), the right to administrative justice (section 33), and the right to 

access to the courts (section 34), as contained in the Constitution of the Republic of South 

Africa.77

The taxpayer objected to the validity of section 99 on constitutional grounds, because it does 

not require prior notice to the taxpayer nor does it give the taxpayer an opportunity to make 

representations to influence the Commissioner not to declare a bank to be the taxpayer's 

agent, or to direct it to make payments of the amounts due by the taxpayer. It was held that 

the provision that limits the taxpayer's rights is to facilitate and enhance the Commissioner's 

ability promptly to recover taxes that are due and to avoid the assets of taxpayers being put 

beyond the Commissioner's reach.

It was held that the Commissioner may use (the now-repealed) section 99 to appoint the 

taxpayer’s banker as the taxpayer’s agent for the purposes of the Income Tax Act, and to 

require the bank to pay over to the Commissioner, from funds in the taxpayer’s bank account, 

an erroneous tax refund that the Commissioner had paid to the taxpayer. This provision may 

therefore be used by the Commissioner to require such an “agent” to pay from funds held for 

or due by the latter to the taxpayer not only any tax, interest, or penalty that is due (that is to

74
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say, due under an assessment) but also the amount of an erroneous refund of tax. As the 

Hindry decision points out, a court order against that third party is not required, nor is the 

taxpayer afforded a hearing prior to an appointment of an “agent”.78

The court in Hindry also held that, to the extent that the section may infringe on a person’s 

constitutional rights as set out in the Bill of Rights, such infringement is reasonable and 

justifiable in an open and democratic society and, accordingly, the section was not 

unconstitutional. 79 The court stated that the principle contained in (the now-repealed) 

section 99 was a legitimate limitation of a taxpayer’s rights in terms of the Constitution, as 

envisaged in section 36 thereof, in that it was a provision directed towards the collection of 

taxes in the interests of South African society as a whole.

Another case that highlights the use of garnishee orders, its challenges and consequences for 

third parties, when it comes to tax collection, is the Supreme Court of Appeal judgement in 

Nedbank Limited v Pestana.8  The Tax Administration Act81 was not yet in use and the Court 

was still referring to section 99 of the Income Tax Act.82 The facts of the matter were as 

follows: Joseph Michael Pestana conducted a current account at the Nedbank Carletonville 

branch. Another, Jose Manuel Pestana conducted a similar account at the same branch. When 

Joseph Pestana's account was in credit for an amount of just under five hundred thousand 

Rands (R500 000), he requested the branch to transfer an amount of four hundred and eighty 

thousand Rands (R480 000) from his account to that of Jose Pestana.

At 11h33 of the morning in question, the branch carried out Joseph's instruction. What the 

staff at the Carletonville branch were not aware of, is that at 08h44 on the same day, the 

bank's head office in Rivonia had received a telefaxed notice in terms of section 99 of the 

Income Tax Act. SARS informed the bank that Joseph was indebted to it in an amount of 

three hundred and forty million Rands (R340 000 000), appointed the bank as agent for 

Pestana, and required the bank to make payments to it of the amount due to SARS.83

When the Carletonville branch was informed of this later in the day, after it had already 

transferred the four hundred and eighty thousand Rands (R480 000) to Jose's account, it

78
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SATC 80,83.
SATC 186.
2009 (2) SA 189 (SCA).
28 of 2011.
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reversed the transfer to Jose's account and paid the full amount of four hundred and ninety-six 

thousand Rands (R496 000) to SARS. It did not request the authority of Jose for the reversal 

of the transfer. The question of law which the court had to determine was whether the bank, 

having regard to its appointment in terms of section 99 of the Income Tax Act, was entitled to 

reverse the payment of four hundred and eighty thousand Rands (R480 000) without 

authority from Jose.

The bank's contention was that the act of crediting Jose's account in its books did not in itself 

create any liability towards Jose as the credit in his account had been wrongly made and 

could be reversed. Their alternative argument was that the bank could not validly adhere to 

the instruction given to it by Joseph in the light of the notice in terms of section 99 of the 

Income Tax Act, as the notice had been received prior to the instruction having been given to 
the bank by Joseph.84

The Supreme Court of Appeal looked at issues pertaining to validly reversing a credit and 

concluded that "absent some legitimate reason for reversal, however, the general principle is 

that once an amount has been validly transferred by A to the credit of B's bank account, the 

credit belongs to B and the bank has to keep it at B's disposal; it cannot simply retransfer the 

money back into the account of A without the concurrence of B". The court stated that on the 

agreed facts before them there was no suggestion that either Jose or Joseph were parties to a 

theft or a fraud or any other improper conduct relating to the money in Jose's account. As 

such the bank’s conduct was invalid and unlawful.

The bank's argument was that appointment in terms of section 99 of the Income Tax Act was 

a form of garnishment similar to that which is available in civil judgments, and that it has had 

an effect similar to a seizure of funds. The Supreme Court of Appeal agreed with the court a 

quo that section 99 of the Income Tax Act did not freeze Jose's account and it did not transfer 

or effect a cession of the funds in Jose's account to SARS.

Essentially the notice in terms of section 99 of the Income Tax Act did not divest Jose of the 

four hundred and eighty thousand Rands (R480 000) standing to the credit of his account. 

The judgment required the bank repay Jose.85
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Another case that dealt with the application of garnishee orders in the context of tax 

collection was that of The Oceanic Trust Co. Ltd N.O, and the Commissioner for the South 

African Revenue Service.8  The Western Cape High Court had an opportunity to consider, 

among other matters, the application of section 99 of the Income Tax Act. In this case, the 

Commissioner had relied on section 99 of the Income Tax Act to appoint Standard Bank as 

the agent of the taxpayer in relation to twenty million Rands (R20 000 000) held by it on 

behalf of the Oceanic Trust.87

One of the issues to be decided by the court in relation to section 99 of the Income Tax Act 

was whether at the time that the Standard Bank transferred the funds to the Commissioner, 

the taxes and/or interest and penalty were due and payable by the taxpayer. It was argued on 

behalf of the Commissioner that the word "due" as used in section 99 of the Act means 

“owing” and does not mean “payable”.

In Oceanic Trust, the court stated that the meaning of the word "due" depends on the context 

in which it is used in the Act.88 The court held that the context of section 99 of the Income 

Tax Act is that it constitutes a permissible means for the Commissioner to recover tax and 

other amounts owed by the taxpayer. Thus, the court found that, logically, because a money 

debt can only be enforced once it becomes payable, the tax reflected as owing can only be 

recovered by the Commissioner thereafter.

The court stated further that, on a purposive construction of section 99 of the Income Tax 

Act, the legislature cannot be held to have intended that the Commissioner fix a date for 

payment in an assessment but then be entitled in terms of section 99 of the Act to proceed to 

collect some or all of the assessed tax before the arrival of the date for payment set in the 

assessment.89

The court in the Oceanic Trust case held that while the recovery by the Commissioner of the 

amount through the mechanism of section 99 of the Income Tax Act, prior to its becoming 

due, was premature and not lawful.90 By the time the matter came before the court, the full 

amount of assessed tax had fallen due for payment and therefore the court found that it would

86

87

88

89

90

74 SATC 127 (WC).
74 SATC 127 (WC), para 9 and para 73. 
Para 74.
Para 77.
Para 79.
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serve no purpose to order the Commissioner to repay the amount that had been transferred 

prematurely to SARS by using section 99 of the Income Tax Act.91

2.6 Garnishee orders in Zimbabwean tax legislation
With reference to Zimbabwe, section 58 of the Income Tax Act of Zimbabwe92 and section 

48 of the Value-Added Tax Act,93 allow the Zimbabwe Revenue Authority (ZIMRA) 

unilaterally to access bank accounts of clients or to intercept monies of clients from debtors 

to recover Value-Added Tax debts by use of garnishee orders.

Section 58 of the Income Tax Act of Zimbabwe is introduced with the heading “power to 

appoint agent”, and reads:

1. The Commissioner may, if he thinks it necessary, declare any person to be the 

agent of any other person, and the person so declared an agent shall be the agent 

of such other person for the purposes of this Act, and, notwithstanding anything 

to the contrary contained in any other law, may be required to pay any tax due 

from any moneys in any current account, deposit account, fixed deposit account 

or savings account or from any other moneys, including pensions, salary, wages 

or any other remuneration, which may be held by him for, or due by him to, the 

person whose agent he has been declared to be.

2. For the purpose of subsection (1)— “person” includes—

(a) a bank, building society or savings bank; and

(b) a partnership; and

(c) any officer in the Public Service;

“tax” includes—

(a) interest payable by virtue of subsection (2) of section seventy-one, subsection 

(6) of section seventy-two or subsection (3) of section seventy-three; and

(b) provisional tax referred to in section seventy-two; and

(c) employees tax referred to in section seventy-three; and

(d) any additional tax or other penalty payable under this Act;

(e) any levy or sum payable in terms of the charging Act.

91

92

93

Para 81.
[Chapter 23:06].
[Chapter 23:12].
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Sectio ns 47 and 48 o f  the V a lu e -A d d e d  T a x  A c t  contain  the sam e w o rd in g  as section  58 o f  

the In co m e  T a x  A c t . It  is  interesting to note that the above p ro v is io n s have s tr ik in g ly  s im ila r  

w o rd in g  and elem ents found in  the o ld  section  99 o f  the South  A fr ic a n  In co m e  T a x  A c t  

w h ic h  dealt w ith  th ird  party appointm ents/garnishee orders. T h e  repealed section  reads:

T h e  C o m m iss io n e r m ay, i f  he th in ks  necessary, declare any person to be the agent o f  

any other person, and the person so declared an agent sh a ll be the agent fo r the 

purposes o f  th is  A c t  and m ay be required to m ake paym ent o f  any tax, interest or 

penalty  due fro m  any m oneys, in c lu d in g  pensions, salary, w a ge s or any other 

rem uneration, w h ic h  m a y  be held  b y  h im  or due b y  h im  to the person w h o se  agent he 

has been declared to be.

Se ctio n  77 o f  the Z im b a b w e a n  In co m e  T a x  A c t  deals w ith  the re co ve ry  o f  ta x  in  term s o f  the 

re co ve ry  o f  debts. It  reads:

(1 ) A n y  ta x  shall, w h en  it becom es due o r is  payab le , be deem ed to be a debt due to 

the State and sh a ll be p ayab le  to the C o m m iss io n e r in  the m anner and at the p lace 

prescribed, and m ay be sued fo r and recovered b y  action  b y  the C o m m iss io n e r in  

any court o f  com petent ju r isd ictio n .

(2 ) N o tw ith sta n d in g  a n yth in g  contained in  any la w  re lating  to M agistrates courts, any 

am ount w h atsoever due and p ayab le  under th is  A c t  shall be recoverab le  b y  action  

in  the court o f  the m agistrate  h a v in g  ju r isd ic t io n  in  respect o f  the person b y  w h o m  

such  am ount is  p ayab le  under th is A ct.

T h is  p ro v is io n  has the effect o f  d e c la rin g  the am ount due fro m  the taxp ayer as a debt o f  the 

state, in  the sam e w a y  that it is  described in  section 169 o f  the South  A fr ic a n  T a x  

A d m in istra tio n  A c t. It  is  w o rth  n o tin g  the fact that, section 77 o f  the Z im b a b w e a n  In co m e  

T a x  A c t  equates to the deleted parts o f  the South  A fr ic a n  T a x  A c t , section 9 1 (1 )(a )(b ) w h ic h  

state that;

(a) A n y  ta x  o r any interest p ayab le  in  term s o f  sectio n  8 9 (2 ) o r 89quat  shall, w hen 

such  ta x  o r interest becom es due or is  payab le , be deem ed to be a debt due to the 

State and shall be p ayab le  to the C o m m iss io n e r in  the m anner and at the p lace  

prescribed.
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(b) I f  any person fa ils  to p ay  any ta x  o r any interest payable  in  term s o f  section  8 9 (2 ) 

o r 89quat  w hen such  ta x  o r interest becom es due o r is p ayab le  b y  h im , the 

C o m m iss io n e r m ay f ile  w ith  the c le rk  o r reg istrar o f  any com petent court a 

statement certified  b y  h im  as co rrect and setting forth  the am ount o f  the ta x  or 

interest so due or p ayab le  b y  that person, and such  statement shall thereupon have 

a ll the effects of, and any p ro ceed in gs m ay be taken thereon as i f  it w ere, a c iv i l  

ju d g m e n t la w fu lly  g iv e n  in  that court in  fa vo u r o f  the C o m m iss io n e r fo r a liq u id  

debt o f  the am ount sp e cifie d  in  the statement.

Im p o rtan tly  section  78 o f  the Z im b a b w e  In co m e  T a x  A c t  m akes p ro v is io n  fo r the detailed 

procedure w ith  regard  to the co lle ctio n  o f  the debt fro m  a d efau ltin g  taxpayer. It  states:

(1 ) P ro cee d in g s in  any co urt fo r the re co ve ry  o f  any ta x  sh a ll be deem ed to be 

p ro ceed in gs fo r the re co ve ry  o f  a debt v a lid ly  ackn o w le d ged  in  w rit in g  b y  the 

debtor.

(2 ) In  any action  or pro ceed in gs fo r the re co ve ry  o f  any ta x  it sh a ll not be com petent 

fo r the defendant to question the correctness o f  any assessm ent, notw ithstand ing 

that an o b jection  o r appeal m ay have been lo d ged  thereto.

T h is  p ro v is io n  further enforces the “ p ay  n o w  argue later” p rin c ip le , as established b y  

M etcash , and guarantees the sw eep ing pow ers o f  the ta x  A u th o rit ie s  as the C o u rt is bound to 

co m p ly  w ith  the C o m m iss io n e r’ s c la im  regard less o f  the m erit or the quantum . T h e  p o sitio n  

is  the sam e in  So u th  A f r ic a  as pro m u lgated  b y  section  172 o f  the T a x  A d m in istra tio n  A ct. 

T h e  str ik in g  d ifferen ce  betw een the A c ts  is that the T a x  A d m in istra tio n  A c t  creates an 

o b lig a tio n  fo r the C o m m iss io n e r to g iv e  notice to the defau ltin g  ta x  p ayer before f i l in g  w ith  

the C le r k  o f  C o urt.

T h e  m ost s ig n if ic a n t case re ga rd in g  garn ishee  orders in  the ta x  co lle c tio n  fie ld  in  Z im b a b w e , 

fro m  a C o n stitu tio n a l perspective, is  that o f  P a c k e rs  In te rn a t io n a l v  Z IM R A ,94 (referred to as 

“P a c k e rs” ). T h is  case co ncern s a taxp ayer w h o  approached the court fo r re lie f  after its b an k 

accounts w ere garn ished  b y  the revenue authority  on the b a sis  that the effect o f  the garn ishee  

order w o u ld  be to force  it into liq u id atio n . T h e  question that arose fo r determ ination w as 

w hether the c ircum stan ce s are such  that th is court co uld  intervene and accede to the re lie f  

that w as sought in  the face o f  certain  statutory p ro v is io n s that appear to g iv e  the ta x  co lle cto r

94 HH-328-14.
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absolute p o w er to im pose  and co lle ct taxes. T h is  w as an urgent cham ber a p p lica tio n  fo r a 

p ro v is io n a l order in  w h ic h  the ap p lican t sought the fo llo w in g  interim  re lie f:

1. T h a t the respondent u p lifts  the garn ishee  order, and/or letter o f  appointm ent o f  

a ge n cy  p laced/served to a p p lica n t’ s bank, F B C  bank, im m e d iate ly  and forthw ith.

2. T h a t the respondent revo ke  and /or w ith d raw  the appointm ent o f  the a p p lica n t’ s 

F B C  b an k as its agent in  term s o f  sectio n  58 as read w ith  section  59 o f  the 

In co m e  T a x  A c t  [C a p  23 :0 6 ] im m e d iate ly  and forthw ith.

3. T h a t the respondent shall not u n la w fu lly  interfere w ith  a p p lica n t’ s b usiness 

operations and d a y-to -d a y  a ctiv itie s, in c lu d in g  the p la c in g  o f  its o ffice rs  o r agents 

at a p p lica n t’ s b u sin e ss prem ises .

In  sum m ary, the case concerned a taxp ayer w h o  approached the F is c a l C o u rt fo r re lie f  after 

its b an k accounts w ere garn ish e d  b y  the revenue authority. T h e  ap p lican t a lleged  that the 

respondent’ s o ffice rs, w ith o u t any p rio r notice, garn ished  its b an k account fo r the sum  o f  

tw enty m illio n  U n ite d  States D o lla r s  ( U S D  $20 000 000). T h e  ap p lican t a lleged  that the 

respondent’ s o ffice rs  have ad vised  that o ffice rs  w ere due to be posted to a ll the a p p lica n t's  

branches to m onitor the a p p lica n t's  operations and d a y-to -d a y  activ ities. T h e  ap p lican t 

a lleged  that it co u ld  no lo n ge r transact as a result o f  the garn ishee  order. T h e  ap p lican t a lso 

a lleged  that such  co nduct on the part o f  the respondent w as an interference w ith  its b u siness 

operations and w a s u n la w fu l as its net effect w as to render the b u sin e ss inoperable. T h e  

ap p lican t a lleged  that the respondent’ s co nduct w a s uncon stitu tio n al because the quantum  o f  

the garn ishee order is arb itrary  and w as im p o sed  w ithout notice. T h e  ap p lican t a lleged  that 

the quantum  o f  the garn ishee  ought to be in  the am ount that it adm itted to o w in g , o f  about 

n ine hundred thousand U n ite d  States D o lla r s  (U S D $ 9 0 0  00 0), because, at law , the d isputed 

am ount is suspended b y  the n o tin g o f  the appeal. It  argued that the garn ishee order e ffe ctive ly  

forced  it into liq u id atio n . T h e  question that then arose fo r determ ination w a s w hether the 

c ircum stan ces w ere su ch  that the court co u ld  intervene and accede to the r e lie f  sought b y  the 

ap p lican t in  the face o f  the statutory p ro v is io n s  that apparently appeared to g iv e  the ta x  

co lle cto r absolute p o w er to im pose  and co lle c t  taxes thro u gh  the appointm ent o f  an agent 

such  as a bank.
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It  w as co m m on cause that app licant had appealed to the F is c a l A p p e a l C o u rt.95

T h e  C o u rt m ade a ru lin g  that:

1. T h e  respondent u p lifts  and suspends the garn ish ee  order p laced on a p p lica n t’ s 

accounts w ith  F B C  bank, im m e d iate ly  and forthw ith , u n til the appeal that is 

pen d ing before the F is c a l A p p e a ls  C o u rt is f in a lised .

2. T h e  respondent shall a llo w  a period  o f  seven w o rk in g  days to elapse after the up- 

liftm en t and suspension  o f  the o rig in a l garn ish ee  order, w here-after it shall 

replace it w ith  a fresh  garn ish ee  order fo r the sum  o f  n ine hundred and fiv e  

thousand d o llars e ight hundred and one d o lla r and th irty-tw o  cents U n ite d  States 

D o lla r s  (U S D $ 9 0 5  8 0 1 -3 2 ), w h ic h  sh a ll rem ain  in  p lace  u n til the appeal is  

f in a lize d  o r paym ent is m ade in  fu ll, w h ic h e v e r com es first.

3. T h e  respondent shall not u n la w fu lly  interfere w ith  ap p lica n t’ s b u sin e ss operations 

and its d a y-to -d a y  a ctiv itie s, in c lu d in g  the p la c in g  o f  its o ffice rs  o r agents at 

ap p lica n t’ s b u siness prem ises.

T h e  case w a s an urgent m atter and the ap p lican t w as interested in  se cu rin g  in terim  re lie f. T h e  

court ackn o w led ged  in  p a ss in g  the co nstitutional im p lic a tio n  and consequences o f  garn ishee 

orders in  ta x  co llectio n . T h e  co urt b r ie fly  referred to section 48 o f  the V a lu e -A d d e d  T a x  

A c t ,96 that p ro v is io n  w h ic h  establishes the po w er to appoint an agent. T h e  co u rt’ s 

interpretation o f  sectio n  48 o f  the V a lu e -A d d e d  T a x  A c t  w as that the C o m m iss io n e r o f  T a x e s  

has the d iscre tio n  to declare any person to be the revenue au th o rity ’ s agent, and that once 

such  a declaration  is  m ade, the proposed agent has no ch o ice  but to p ay any am ount o f  m oney 

held  on b e h a lf  o f  the taxp ayer to the authority, as lo n g  as it is  required  fo r purposes o f  

fu lf i l l in g  ta x  o b ligatio n s, and m ust even p ay  to the authority m oney that w il l  be held  in  an 

account fo r w ages.

C h ig u m b a  J  e xp la in ed  th is interpretation w hen he stated:

T h is  o b lig a tio n  on the part o f  the appointed agent is  not subject to any other la w  

except section 48. Se ctio n  48 o verrides a n yth in g  that is co ntrary to it w h ic h  m ay be 

set out in  any other law . In  m y v ie w  section  48 o f  the V a lu e -A d d e d  T a x  A c t  does not 

override  the C o nstitutio n , and the d iscre tio n  exercised  b y  the C o m m iss io n e r is

95

96
[Chapter 23:12].
[Chapter 23:12].
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rev iew able  because o f  the use o f  the w o rd  ‘m a y ’ w h ic h  is  not perem ptory. I  h o ld  the 

firm  v ie w  that the intention o f  the le g isla tu re  w as that section  48 protect 

designated/appointed agents o f  the respondent from  lit ig a tio n  in  term s o f  other law s 

fo r the act o f  fo rw a rd in g  m oney in  the ir c lie n t ’ s accounts to the respondent. Its  

purpose is  to abso lve  the designated agents fro m  lia b ility  i f  the ir act o f  fo rw a rd in g  

their c lie n t ’ s m oney to the respondent resu lts in  lo ss o r pre ju d ice  to their c lien ts  the 

account holders. I  h o ld  the respectfu l v ie w  that it co u ld  not have been the intention 

o f  the leg isla tu re  to put the e xercise  o f  d iscretio n  b y  the C o m m iss io n e r beyo nd  the 

reach o f  the law .

O w in g  to the nature o f  the pro ceedin gs, how ever, the court did  not have the opportun ity  to 

address the m erits and co n stitu tio n a lity  o f  the garn ish ee  order at length. It  w as an opportunity 

m issed. T h e  ju d g e  d id  address the pu rp o sefu l interpretation o f  the p ro v is io n  at the expense o f  

a n a ly s in g  the C o n stitu tio n a l im p lic a tio n s o f  h a v in g  such a p ro v is io n , beyo nd  lo o k in g  at it at 

face  value. P a c ke rs  file d  an a p p licatio n  to the C o n stitu tio n a l C o u rt after it w as co m p elled  to 

settle a contested tw e n ty-fo u r m illio n  U n ite d  States D o lla r s  (U S D $ 2 4  000 0 0 0 ) debt in  ta x  

arrears b y  the Z im b a b w e  R e ve n u e  A u th o r ity  ( Z IM R A ) . 97 T h e  co m p an y w a s ch a lle n g in g  the 

co nstitutional status o f  sectio n  48 V a lu e -A d d e d  T a x  A c t  w h ic h  a llo w s Z I M R A  u n ila te ra lly  to 

access b an ks accounts o f  c lie n ts  o r to intercept m onies o f  c lien ts  fro m  debtors to recover 

V a lu e -A d d e d  T a x  debts. A  s im ila r  p ro v is io n  in  the In co m e  T a x  A c t  is section  58.

P a c ke rs  argued that Z I M R A  should  approach the courts first to get a garn ishee order before 

ra id in g  ta x  d efau lter’ s b an k accounts. It  a lleged  that section 48 denies the f irm ’ s r ig h t to 

equ ality  before the la w  and equal protection  o f  the la w  as enshrined under section  5 6 (1 ) o f  

the C o n stitu tio n  o f  Z im b a b w e , w h ic h  is  an advantage that is not a va ila b le  to businesses.

Z im b a b w e  is  a new  C o n stitu tio n a l state and the C o n stitu tio n  is  b a re ly  fo u r years old. M o st 

cases that addressed garn ish ee  orders in  the ta x  co lle c tio n  fie ld  d id  not deal w ith  the 

co nstitutio n ality  o f  these orders. A p a rt from  the nature o f  the proceedings, as urgent m atters, 

it is  h ig h ly  u n lik e ly  that the C o u rt w as able to m ake a co m prehensive  C o n stitu tio n a l 

ju d gm en t.

97 Tax Matrix Monthly update, December 2015, p 25. http://taxmatrix.co.zw/wp- 
content/uploads/2016/01/December-2015-MTU.pdf (accessed 14 Jul. 16).

http://taxmatrix.co.zw/wp-content/uploads/2016/01/December-2015-MTU.pdf
http://taxmatrix.co.zw/wp-content/uploads/2016/01/December-2015-MTU.pdf
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2.7 Conclusion
T h e  concept o f  garn ishee  orders com es w ith  le g a l a m b igu ity , w h en  it is  used  and enforced 

w ith o u t the co nsideration  o f  co nstitutional va lu e s and a regard  fo r reasonableness. T h is  is  the 

situation w h en  it com es to ta x  co lle ctio n  in  both South  A fr ic a  and Z im b a b w e .

T h is  chapter has attem pted to describe and e xp la in  garn ishee orders, sp e c if ic a lly  in  re latio n  to 

ta x  co llectio n . T h e  chapter describes its h is to rica l developm ents b u ild in g  up to its current 

stage. T h e  ensu ing chapters w il l  h ig h lig h t  the extent to w h ic h  these orders are in tru sive  w ith  

regard  to ta xp a ye r’ s righ ts  in  South  A fr ic a  and in  Z im b a b w e  resp ective ly . T h o se  chapters w il l  

lo o k  at the co nstitutional r igh ts  o f  the taxp ayer and the v io la t in g  nature o f  these orders w hen 

it com es to ta x  co lle ctio n  p ractices as adopted b y  the ta x  co lle ctio n  authorities. T h e  chapter 

w il l  id e n tify  the sp e c if ic  r igh ts  b e in g  in fr in g e d  u pon  and w il l  d iscu ss  the extent o f  these 

in frin gem en ts from  a co nstitutional perspective.

Chapter 3: CONSTITUTIONAL IMPLICATIONS OF GARNISHEE 

ORDERS IN TAX COLLECTION IN SOUTH AFRICA

3.1 Introduction
T h is  chapter a im s to address the co nstitutional im p lic a tio n s o f  the use o f  garn ishee orders b y  

ta x  authorities in  So u th  A fr ic a . S p e c if ic  co nstitutional r igh ts  that are either v io la te d  or 

p o ten tia lly  v io lated  w il l  be identified . E a c h  co nstitutional righ t w il l  be an alysed  and 

d iscu ssed  and reference w il l  be m ade to the C o n stitu tio n  o f  the R e p u b lic  o f  Sou th  A fr ic a , 

1996 (hereafter referred to as the C o n stitu tio n ), and to le g is la tio n  and court d ecisions. T h e  

chapter w il l  assess each co nstitutional r ig h t and w hether or not S A R S ,  thro u gh  the garn ishee 

order as enforced b y  section  179 o f  the T a x  A d m in istra tio n  A c t , in fr in g e s each p articu lar 

right. T h e  righ ts in  question are, nam ely, the righ t to p riva cy , to property, to access to the
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courts, and to ju s t  ad m in istrative  action. T h is  chapter w il l  fo cu s on co nstitutional r ig h ts  in  

South  A fr ic a  and the next chapter w il l  fo cu s e x c lu s iv e ly  on co nstitutional r igh ts  in  

Z im b a b w e .

T h e  concept o f  r igh ts  does not ex ist in  a vacuum . R e sp o n s ib ilit ie s  and duties are syn o n ym o u s 

w ith  co nstitutional r igh ts  and hence ta x p a y e rs ’ r igh ts  are not absolute. Se ctio n  36 o f  the 

C o n stitu tio n  states the sp e c ific  gro u n d s and circum stan ces in  term s o f  w h ic h  the C o n stitu tio n  

perm its the lim ita tio n  o f  rights. In  th is  chapter, after id e n tify in g  and d isc u ss in g  a p articu lar 

righ t that m ay be in fr in ged , reference w il l  be m ade to section 36 o f  the C o n stitu tio n  to assess 

w hether a lim ita tio n  o f  the righ t is  ju s t if ia b le  in  an open and d em ocratic society. A  balance 

m ust be stru ck  betw een S A R S ’ s duty to co lle ct ta x  on the one hand and the ta xp a y e r’ s duty to 

p ay  ta x  on the other.

A  th ird  party appointm ent in v o lv e s  the tran sferring  o f  m oney o r property to S A R S  w ithout 

g iv in g  the debtor an opportunity to contest the action. W ith  reference to the B i l l  o f  R ig h t s ,98 

it m ay be argued that S A R S  v io la te s the righ t to p r iv a c y ,99 p ro p e rty ,100 ju st  adm in istrative  

a ct io n ,101 and the r ig h t o f  access to co u rts102. E a c h  righ t w il l  be d iscu ssed  separately under 

the ensu ing sub-headings.

It  is  im portant to note that a garn ishee order cannot be used in  an tic ip atio n  o f  fa ilu re  to pay 

tax. A s  held  in  O c e a n ic  T ru st  C o . L t d  N .O . v  C o m m iss io n e r: S A R S ,103 the re co ve ry  b y  the 

C o m m iss io n e r o f  the am ount thro u gh  the g a rn ish in g  m echan ism  p rio r to it b e co m in g  due is 

prem ature and not la w fu l. A  garn ish ee  order m ay a lso  fa il i f  it is  instituted  on an agent or 

th ird  party w h o  ow es no m oney to, o r ho lds no m oney on b e h a lf  o f  a default taxpayer. W here 

a custom er has an overdraft, the b an k m ay m ake a paym ent to the C o m m iss io n e r on b e h a lf  o f  

the ta x p a y e r.104

3.2 Access to courts
Se ctio n  34 o f  the C o n stitu tio n  o f  So u th  A fr ic a  states that everyone has the righ t to a dispute 

that can be re so lved  b y  the a p p licatio n  o f  la w  decided in  a fa ir  p u b lic  h earin g before a court 

or, w here appropriate, another independent and im p artia l trib u n al o r forum . T h is  section  can

' Constitution of the Republic of South Africa, 1996.
' As provided for in Section 14 of the Constitution.
0 As provided for in section 25 of the Constitution.
1 As provided for in section 33 of the Constitution.
2 As provided for in section 34 of the Constitution.
13 74 SATC 127 (WC).
4 The Trustee v Kensington Borough Council, 1950 2 AER 716 at 718-719.
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be read together w ith  section  38 o f  the C o n stitu tio n  w h ic h  deals w ith  the enforcem ent o f  

rights. Se ctio n  38 states that anyone listed  in  th is section  has the r ig h t to approach a 

com petent court, a lle g in g  that a righ t has been in fr in g e d  or threatened w hereupon the court 

m ay grant appropriate re lie f, in c lu d in g  a d eclaration  o f  rights. T h e  persons w ho m ay 

approach a court are:

a. anyone actin g  in  the ir o w n interest;

b. anyone actin g  on b e h a lf  o f  another person w ho cannot act in  h is  o r her o w n nam e;

c. anyone actin g  as a m em ber of, or in  the interest of, a group  o r c la ss  o f  persons;

d. anyone actin g  in  the p u b lic  interest; and

e. an a sso ciatio n  acting  in  the interest o f  its m em bers.

O ne o f  the three com ponents o f  section  34 is  the guarantee o f  the r ig h t o f  everyone to b rin g  a 

dispute to a court or tribunal to seek redress (rig h t o f  access to ju stice ). T h e  other com ponents 

o f  the r ig h t are fo r courts, tribunals, o r fo ra  that reso lve  d isputes to be independent and 

im p artia l in  the execu tio n  o f  their duties, and fo r disputes to be re so lved  in  a fa ir  and p u b lic  

h e a r in g .105 T h is  is  to ensure protection  aga in st actions b y  the state and other persons, w h ic h  

deny access to courts or other fo ra .106 T h e  r ig h t o f  access to ju stic e  m ust be interpreted in  

accordance w ith  th is  approach  fo r the appropriate interpretation o f  the B i l l  o f  R ig h ts . In  term s 

o f  the C o n stitu tio n  any interpretation o f  the B i l l  o f  R ig h ts  m ust prom ote the va lu e s that 

un derlie  an open and d em ocratic so cie ty  based on hum an d ig n ity , equality, and freedom , 

m ust co nsid er international law , and m ay co n sid e r fo re ign  la w .107 T h e  a im s re fle ct the sp irit 

and purpose o f  the Co nstitutio n , and m ust be taken into consideration  w h en  co nstitutional 

r igh ts  and o b lig a tio n s are interpreted, and w hen righ ts  are to be lim ited.

It  has been declared  that the pream ble to the C o n stitu tio n  should  not be d ism issed  as a m ere 

asp irational and thro at-c learin g  exerc ise  o f  little  interpretive va lu e  because it co nnects up, 

re in forces, and u n d e rlie s the text that fo llo w s. It  establishes the b a sic  d esign  o f  the 

C o n stitu tio n  and ind icates its fundam ental p u rp o se s.108 T h e  C o n stitu tio n  w as adopted and a 

b il l  o f  fundam ental r ig h ts  w as entrenched not o n ly  to avo id  a repetition  o f  and to redress

5 Nyenti, M. 2013. "Access to justice in the South African social security: Towards a conceptual approach" 
DEJURE 44. http://www.saflii.org/za/iournals/DEJURE/2013/44.html# ftn5 (accessed on 27/05/16).
106 Currie & De Waal.2005. The Bill of Rights Handbook. Cape Town 704.
107 Section 39(1)(a)-(c) of the Constitution.
108 S v Mlungu [1995] ZACC 4; 1995 3 SA 867 (CC) par 112.

http://www.saflii.org/za/journals/DEJURE/2013/44.html%23_ftn5
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South  A f r ic a ’ s past in ju stice s but also  in  order to establish  a new  so cie ty  based on m utual 

respect, equality, and fre ed o m s.109

B e fo re  the adoption o f  the C o nstitutio n , the state used v a rio u s m echan ism s to restrict the 

ju r is d ic t io n  o f  the courts. O ne such  m echan ism  w as an outright p ro h ib itio n  aga in st the 

b rin g in g  o f  lega l p ro ceed in gs aga in st the state.110 T h e  C is k e i D e fin it io n  o f  State L ia b i l it y  

D ecre e  is an exam ple  o f  th is  and p ro v id es that

. . . no lega l p ro ceed in gs m ay be brought against the state in  respect o f  any c la im  

a ris in g  fro m  any p ro cedural irre gu larity , abuse o f  pow er, m aladm in istratio n , 

nepotism , co rru p tio n  o r act o f  negative  d iscrim in a tio n  on the part o f  any m em ber 

o r servant o f  the G o vernm en t o f  the R e p u b lic  o f  C is k e i .111

L e g is la t io n  w h ic h  prevents o r in h ib its  ju d ic ia l  reso lu tio n  o f  a dispute, or w h ic h  constitutes an 

im pedim ent to a person ’ s co nstitutional r ig h t to have d isputes reso lved , m ay be ch a lle n ge d  in  

term s o f  the access to the co urts clause. L o o ts  p ro v id es a detailed lis t  o f  le g is la t io n  that has 

been ch a lle n ge d  in  the South  A fr ic a n  C o u rts  in  term s o f  the righ t to the courts c la u se .112 H e  

states that the le g is la tio n  that has been ch a lle n ge d  in  term s o f  th is  c lause  in c lu d e s p ro v is io n s 

fo r statutory e x p iry  periods fo r the com m encem ent o f  c iv i l  a c t io n s;113 the V e x a tio u s  

P ro cee d in g s A c t ,114 w h ic h  lim its  access to court o f  persons declared  to be ve xa tio u s 

lit ig a n ts ;115 a rule o f  court w h ic h  o b lig e d  an ap p lican t fo r re sc iss io n  o f  a default ju d gm e n t to 

fu rn ish  secu rity  fo r co sts as a prerequisite  to b e in g  able to m ake the a p p lic a t io n ;116 a 

p ro v is io n  re q u irin g  a d ispute  to be referred to an ad m in istrative  trib u n al (u n s u c c e ss fu l);117 a 

p ro v is io n  p ro h ib it in g  appeals aga in st the d ec is io n  o f  an arb itration  trib u n al u n le ss otherw ise 

agreed to b y  the parties (u n s u c c e s s fu l);118 and an ouster p ro v is io n  p u rp o rtin g to p lace certain

9 Olivier et al. 2003. "Constitutional issues" in Social Security: A Legal Analysis (ed Olivier) 52.
110 Nyenti, M. 2013. "Access to justice in the South African social security: Towards a conceptual approach" 
DEJURE 44. http://www.saflii.org/za/iournals/DEJURE/2013/44.html# ftn5 (accessed on 27/05/16).
111 S 2(1) State Liability Decree 34 of 1990 (Ck).
112 Loots, C. 1999. Access to the Courts and Justiciability. Revision service 5, 8-1.
http://www.chr.up.ac.za/chr old/centre publications/constitlaw/pdf/8-Access%20to%20the%20Courts.pdf 
(accessed 27/05/16).
113 Mohlomi v Minister of Defence 1997 (1) SA 124 (CC), 1996 (12) BCLR 1559 (CC); Baldeo v Minister of Safety 
and Security 1997 (12) (BCLR) 1728 (D).
114 Act 3 of 1956.
115 Beinash v Ernst and Young1999 (2) SA 116 (CC), 1999 (2) BCLR 125 (CC).
116 Mthethwa (Khoza) & others v Diedericks & others 1996 (4) SA 381 (N).
117 Carephone (Pty) Ltd v Marcus NO & others 1999 (3) SA 304 (LAC), 1998 (10) BCLR 1326 (LAC); Baramoto & 
others v Minister of Home Affairs & others 1998 (5) BCLR 562 (W).
118 Patcor Quarries CC v Issroff & others 1998 (4) SA 1069 (SE), 1998 (4) BCLR 467 (SE).

http://www.saflii.org/za/journals/DEJURE/2013/44.html%23_ftn5
http://www.chr.up.ac.za/chr_old/centre_publications/constitlaw/pdf/8-Access%20to%20the%20Courts.pdf
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issu es beyo nd  ju d ic ia l  sc ru tin y .119 T h e  A b o lit io n  o f  R e stric tio n s on the Ju r isd ic t io n  o f  C o u rts  

A c t 120 am ended over a hundred p ieces o f  le g is la t io n  and rem oved p ro v is io n s that constituted 

a barrier to access to the courts. T h e  guarantee o f  access to the courts or other fo ra  ensures 

that w henever there is  a d ispute that d ispute should  be reso lved  b y  the a p p lica tio n  o f  the 

la w .121

A  fundam ental p rin c ip le  o f  the ru le  o f  la w  is  that anyone m ay ch a lle n ge  the le g a lity  o f  any 

la w  o r conduct. T h e  rule o f  la w  seeks to prom ote the peacefu l institutio n al reso lu tio n  o f  

disputes and to prevent the v io le n ce  and arb itrariness that resu lts fro m  people ta k in g  m atters 

into their o w n h a n d s .122 Sectio n  34 in s is ts  on the reso lu tio n  o f  le g a l d isputes b y  fa ir, 

independent, and im p artia l institutions, and p ro h ib its  se lf-h e lp .123

T h e  case o f  S  v  P e n n in g to n 124 m akes it c lear that section  34 does not ap p ly  to crim in a l 

m atters but to c iv il  m atters. Se ctio n  34 p ro v id es fo r  disputes that can  be re so lved  b y  la w  as 

w e ll as p ro v id in g  protection  aga in st actions b y  the state and other persons that deny access to 

courts o r other fora. T h e  righ t o f  access to courts app lies w h en  it com es to the three branches 

o f  governm ent, nam ely, the ju d ic ia ry , the execu tive, and the leg islatu re. A ck e rm a n n  in  

B e rn ste in  a o  v  B e s te r  N O 125 r ig h tfu lly  ind icated  that the purpose o f  th is  r ig h t w as, am ong 

others, “the separation o f  the ju d ic ia ry  fro m  the other arm s o f  the state” . K e u ld e r  adds the fact 

that the l in k  betw een the r ig h t o f  access to courts and ad m in istrative  ju stic e  m ust be 

rem em bered w h en  d ea lin g  w ith  the co nstitutio n a lity  o f  certain  p ractices and p ro ced u re s.126

B e a r in g  in  m in d  the purpose and o b jective  o f  section  34 o f  the C o nstitutio n , th is  chapter 

d iscu sses the im p lic a tio n s o f  th ird  p arty appointm ents, sp e c if ic a lly  w ith  regard  to the fact that 

the defau ltin g  taxp ayers do not rece ive  any notice o f  such  appointm ents and subsequently 

lose  the opportun ity  to ch a llen ge  or dispute the “th ird  party appointm ent” in  term s o f  m erit, 

or quantum , o r paym ent arrangem ents. T h e  le g is la t io n  takes aw ay the ta xp a y e rs ’ opportun ity  

to be heard b y  the court, - the a u d i a lterem  partem  p rin c ip le .

119

120
De Lille & another v Speaker of the National Assembly1998 (3) SA 430 (C), 1998 (7) BCLR 916 (C).
Act 88 of 1996.

121 As put in section 34 of the Constitution.
122 Currie, I & De Waal, J. 2005. The Bill of Rights Handbook Cape Town, 704.
123 Chief Lesapo v North West Agricultural Bank 2000 (1) SA 409.
124 1997 (4) SA 1076 (CC).
125 1996 (2) SA 751 (CC).
126 Keulder, C.2012. Does the constitution protect taxpayers against the mighty SARS? -  an inquiry in to the 
constitutionality of selected tax practices and procedures. Unpublished Master's thesis. Pretoria. University of 
Pretoria at 44.
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Se ctio n  172 o f  the T a x  A d m in istra tio n  A c t , under “ A p p lic a t io n  fo r c iv il  ju d g m e n t fo r 

re co ve ry  o f  ta x” , states that

(1 ) I f  a person fa ils  to p ay ta x  w h en  it is  p ayab le , S A R S  m ay, after g iv in g  the person 

at least 10 b u siness d a y s ’ notice, f ile  w ith  the c le rk  o r registrar o f  a com petent 

court a certified  statem ent setting out the am ount o f  ta x  p ayab le  and ce rtified  as 

correct b y  S A R S .

(2 ) S A R S  m ay f ile  the statement irresp ective  o f  w hether or not the am ount o f  ta x  is 

subject to an ob jectio n  o r appeal under C h ap ter 9 u n le ss the o b lig a tio n  to p ay the 

am ount has been suspended under section  164. Se ctio n  164 perm its sen ior S A R S  

o ff ic ia l to suspend paym ent o f  the d isputed ta x  h a v in g  regard  a lis t  o f  factors.

(3 ) S A R S  is  not required to g iv e  the taxp ayer p rio r notice under subsectio n  (1 ) i f  

S A R S  is  satisfied  that g iv in g  notice w o u ld  p re ju d ice  the co lle ctio n  o f  the tax.

Se ctio n  17 2(3) o f  the T a x  A d m in istra tio n  A c t 127 perm its S A R S  to obtain  a sum m ary 

ju d g m e n t w ith o u t a d v is in g  the taxp ayer i f  it is  in  the best interests o f  ta x  co lle c tio n  and/or 

debt recovery.

T h e  C o m m iss io n e r m ay f ile  a statement w ith  the c le rk  o r registrar o f  a com petent court 

in d ica tin g  the outstanding tax, interest, or penalty  p a y a b le .128 F i l in g  o f  the statement has the 

sam e effect as a c iv i l  ju d gm en t. In  essence, th is procedure a llo w s S A R S  to obtain a c iv il  

ju d g m e n t aga in st a taxp ayer in  the ta xp a y e r’ s absence and denies the righ t to have a 

ju s t ic ia b le  d ispute settled b y  a court o f  la w .129 T h e  question arises w hether th is  procedure b y  

S A R S  constitutes a se lf-h e lp  procedure. A s  sh a ll be d iscu ssed  in  the ensu in g  Chapters, S A R S  

becom es a ju d g e  in  its o w n matter, w ithout a ffo rd in g  the taxp ayer- the other party, an 

opportunity to be heard before a neutral, im p artia l forum , a court o f  law . A s  K e u ld e r  puts it: 

“ M a y  a taxp ayer re ly  on section  34 o f  the C o n stitu tio n  to have th is section  declared 

u n constitutional as one o f  the purposes o f  section  34 is  to prevent se lf-h e lp ?” 130

127 28 of 2011.
128 S 40(2)(a) of the VAT Act and section 91(1)(a) of the Income Tax Act contains similar provisions.
129 Keulder, C. 2012. Does the constitution protect taxpayers against the mighty SARS? -  an inquiry in to the 
constitutionality of selected tax practices and procedures. Unpublished Master's thesis. Pretoria. University of 
Pretoria at 45.
130 Ibid.
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3.3 Civil judgments: Default judgments
It  is  im portant to ascertain  h o w  default ju d gm e n ts are obtained in  c iv i l  p roceedings. A g a in st  

th is b a ckgro u n d  the str ik in g  d ifferen ces w ith  the procedure used b y  S A R S  and enforced b y  

section  172 o f  the T a x  A d m in istra tio n  A c t  becom e clear.

W ith  regard  to c iv i l  ju d gm e n ts, the o n ly  tim e a C o u rt  can m ake a d e c is io n  in  the absence o f  

the other party w o u ld  be in  the case o f  a default ju d g m e n t.131 T h e  p la in t if f  m ay ap p ly  fo r a 

default ju d g m e n t aga in st the defendant i f  the defendant fa ils  either to enter an appearance to 

defend o r to p lead after b e in g  w arned that he o r she m ay be barred after fa ilin g  to do so .132 

A ls o , default ju d gm e n t m ay be taken aga in st a party w h o  fa ils  to appear at the t r ia l.133 A  

p la in t if f  m ay a p p ly  fo r default ju d gm e n t w hen  a defendant has fa ile d  to serve a notice o f  

intention  to defend w ith in  the p rescribed  tim e o r w hen the defendant has fa ile d  to d e live r a 

p lea after re ce iv in g  a notice o f  bar from  the p la in tiff. W h en  the p rescribed  tim e has lapsed the 

p la in t if f  is  entitled, w ith o u t further notice  to the defendant, to ap p ly  fo r f in a l ju d gm e n t 

aga in st the defendant. In  essence, a default ju d g m e n t am ounts to a c iv i l  ju d g m e n t against a 

party w ith o u t hearing that p arty ’ s case. T h is  can  be v e ry  easy i f  the ap p lican t is  m a k in g  a 

liq u id  c la im  w h ic h  is  an am ount o f  m oney that can be determ ined d ire ctly  and e a s ily .134 A n  

a ggrieve d  party can  ap p ly  fo r re sc iss io n  o f  ju d g m e n t w ith in  20 days after re ce iv in g  notice o f  

default ju d gm e n t i f  the party can  sh o w  go o d  cause fo r it .135

3.4 Tax administration default judgment
C iv i l  ju d g m e n ts in  the fo rm  o f  default ju d g m e n ts d iffe r fro m  the procedure S A R S  utilises. 

Se ctio n  174 o f  the T a x  A d m in istra tio n  A c t 136 states that a certified  statement file d  under 

section  172 m ust be treated as a c iv i l  ju d g m e n t la w fu lly  g iv e n  in  the re levant court in  fa vo u r 

o f  S A R S  fo r a liq u id  debt fo r the am ount sp e cifie d  in  the statement.

1 Pete S, et al. 2012. Civil Procedure, A practical guide, 206.
132 Ibid.
133 Ibid.
134 Fatti's Engineering Co (Pty) Ltd v Vendick Spares (Pty) Ltd 1962 (1) SA 736 (T) at 736.
135 High Court Rule 31(2)(b). In Chetty v Law Society, Transvaal 1985 (2) SA 756 it was determined that good 
cause consists of a) a reasonable explanation for default and b) a bona fide defence on the merits that carries 
some prospect of success. Magistrates' Court rule 49(3) stipulates that in an application for rescission, where 
the applicant wishes to defend the proceedings, the grounds for the defence must transpire. It is accordingly 
submitted that in both the High Court and Magistrates' Court a judgment will only be rescinded if the 
defendant can show good cause.
136 28 of 2011.
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W ith  c iv i l  default ju d g m e n ts the defau ltin g  party  w o u ld  have the opportun ity  o f  re ce iv in g  

notice o f  tria l w hereas w ith  the S A R S  procedure there is no notice o f  such  nature to the 

d efau ltin g  taxpayer. In  c iv i l  default ju d gm e n ts, the d efau ltin g  p arty w il l  have a ju d gm e n t 

aga in st h im  o r her fo r not pro p erly  fo llo w in g  and o b se rv in g  procedure. T h e  S A R S  situation 

does not entitle the d efau ltin g  taxp ayer to any C o u rt process. It  can therefore be co ncluded  

that S A R S  does not u tilise  the sam e procedure that app lies fo r default c iv i l  ju d gm en ts. 

L e g is la t io n  has p ro v id ed  S A R S  w ith  w id e r pow ers in  term s o f  its debt co lle ctio n  procedures. 

T h e  m ain  enq u iry  is  w hether such  procedures can pass the co nstitutional m uster.

In  the m atter o f  Traco Marketing v Minister o f Finance, 137 a registered  ven d o r fa ile d  to pay 

V a lu e -A d d e d  T a x  to the C o m m iss io n e r and the C o m m iss io n e r responded b y  f i l in g  a 

statement w ith  the re g istrar o f  the court to obtain a w rit  o f  execution. T h e  taxp ayer m ade an 

urgent a p p licatio n  to the H ig h  C o u rt to set aside the ju d g m e n t and w rit  o f  execution. T h e  

taxp ayer contended, am ong other th in gs, that section 40  o f  the V a lu e -A d d e d  T a x  A c t  w as 

co ntrary to the constitutional r igh ts  to equity, hum an d ig n ity , ad m in istrative  fa ir  action, and 

to have a ju s t ic ia b le  d ispute settled b y  co u rt.138 C o u n se l fo r the C o m m iss io n e r, how ever, 

ad vised  the court o f  h is  intention to b rin g  an a p p licatio n  fo r d irect access to the C o n stitu tio n a l 

C o u rt in  order to test the procedural p ro v is io n s  o f  the V a lu e -A d d e d  T a x  A c t  aga in st the 

C o nstitution . T h e  court decided that the issues in  Traco Marketing v Minister o f Finance case 

w o u ld  stand o ver u n til a ru lin g  w a s m ade re gard in g  the C o m m iss io n e r’ s ap p licatio n. T h e  

C o m m issio n e r, unfortunately, never pursued h is a p p licatio n  in  the C o n stitu tio n a l C o u rt .139 

T h is  m eant that the procedural p ro v is io n s  o f  the V a lu e -A d d e d  T a x  A c t  w ere never tested 

aga in st the C o n stitu tio n  in  the g iv e n  matter.

In  the m atter o f  Metcash Trading Ltd v Commissioner for the South African Revenue 

Service,140 the C o u rt d iscu ssed  the co n stitu tio n a lity  o f  the procedures enforced b y  S A R S  in  

c o lle c tin g  its debts fro m  taxpayers.

S A R S ,  a lle g in g  that the ap p lican t c la im e d  fic t io n a l input ta x  deductions, served an 

assessm ent o f  R 2 6 6  m ill io n  on the applicant. T h e  ap p lica n t’ s ob jectio n  to the assessm ent w as 

subsequently d isa llo w e d  b y  S A R S .  T h e  ap p lican t w as also  no tified  that i f  he d id  not effect * 138 139 140

[1996] 2 All SA 467; 58 SATC 195.
138 Section 34 of the Constitution.
139 Keulder, C. 2012. Does the constitution protect taxpayers against the mighty SARS? -  an inquiry in to the 
constitutionality of selected tax practices and procedures. Unpublished Master's thesis. Pretoria. University of 
Pretoria at 49.
140 (2000) 2 SA 232 (W).
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paym ent S A R S  w o u ld  enforce its sum m ary procedure. In  response the ap p lican t approached 

the H ig h  C o u rt on an urgent b a sis  co ntend ing that the co lle ctio n  procedures u tilise d  b y  S A R S  

w ere unconstitutional. T h e  court held that the su m m ary procedure does in fr in g e  u pon  a 

ta xp a y e r’ s righ t o f  access to co u rts .141

In  M A  Sepa taka  v  C o m m iss io n e r f o r  the So u th  A fr ic a n  R e ven u e  S e r v ic e 142 the court w as also 

confronted w ith  the f i l in g  o f  a statement b y  S A R S  in  term s o f  section  9 1 (1 )(b ) o f  the In co m e  

T a x  A c t  (w h ich  a llo w e d  fo r the statement procedure before it w as repealed b y  the T a x  

A d m in istra tio n  A c t ) .  T h e  C o u rt m ade im portant rem arks w ith  regard  to the g iv e n  p ractice  and 

stated:

T h e  p ro v is io n , how ever, is  draco n ian  and should  therefore be e xercised  w ith  care 

b y  p ro p e rly  experienced  and su itab ly  q u a lifie d  personnel sin ce  it m ay otherw ise 

be reduced to an arb itrary guesstim ate w ith  grave  consequences to the taxpayer. 

T h is  is  so because the C o m m iss io n e r is  entitled, even i f  there is  an ob jectio n  or 

an appeal, to seize and re a lise  assets in c lu d in g  m o n ey stand ing to the cred it o f  

the ta xp a y e r’ s b an k account notw ithstand ing that these actions m ay je o p a rd ise  

the ta xp a y e r’ s cash  f lo w  and b u s in e ss .143

T h e  C o u rt stated that certain  ch e cks and ba lan ces m ust be in  p lace  to satisfy  the requirem ents 

o f  co nstitutional pro p o rtio n ality . B y  e m p lo y in g  co nstitutional p ro p o rtio n ality , and in  order to 

fin d  a fa ir  so lution, the courts d iscern  a correct balance betw een the restrictio n  im posed  b y  a 

co rrective  m easure and the severity  o f  the nature o f  the proh ib ited  act.

3.5 Limitation of the right of access to the courts
It  should  a lso  be borne in  m in d  that the righ ts  entrenched in  the B i l l  o f  R ig h ts  are not 

absolute. Sectio n  36 o f  the C o n stitu tio n  co ntains a lim ita tio n  clause  that can be enforced 

thro u gh  a tw o -stage  enquiry. T h e  first  stage enquires into w hether there has been 

in frin gem en t o f  any r ig h t ;144 i f  the answ er is  in  the a ffirm a tive  the next stage questions 

w hether the in frin gem en t can be ju s t if ie d  as a p erm iss ib le  lim ita tio n  o f  a r ig h t .145 T h e  first 

stage is p r in c ip a lly  a m atter o f  interpretation o f  the p ro v is io n s  o f  the la w  and o f  the B i l l  o f

141 Para 242.
142

143
72 SATC 279. 
At 283.

144

145
Currie & De Waal. 2005.The Bill of Rights Handbook, 166. 
Ibid.
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R ig h ts : T h is  requires a dem onstration that the situation  se ek in g  co nstitutional protection  fa lls  

w ith in  the am bit o f  any co nstitutional righ t so that the practice  that is b e in g  ch a lle n ge d  w o u ld  

im pede the e xercise  o f  the protected a c t iv ity ,146 and that the righ t or practice  he or she w ish e s 

to ch a llen ge  im pedes the e xercise  o f  the protected a c t iv ity .147

T h e  second stage e xam in es w hether the lim ita tio n  is reasonable and ju s t if ia b le  based on 

concepts o f  hum an d ig n ity , equality, and fre e d o m ,148 to ascertain w h ic h  the co urt m ust 

co nsid er the nature and extent o f  the lim itatio n , the im portance o f  the purpose o f  the 

lim itatio n , as w e ll as the re latio n sh ip  betw een the lim ita tio n  and the said  p u rp o se .149

Furtherm o re, the court m ust co nsid er i f  there are less in v a s iv e  m eans a va ilab le , and m ust a lso 

co nsid er the nature o f  the righ t that is  b e in g  lim ited . I f  it is  a reasonable and ju s t if ia b le  

lim itatio n , the im pedim ent w il l  be allow ed. In  the event that it is  not reasonable and 

ju stif ia b le , the practice  w il l  be unconstitutional.

G iv e n  the S A R S  statement procedure in  e n fo rc in g  debt co lle ctio n  fro m  taxp ayers and the 

potential co nstitutional r ig h ts  v io la tio n s , the courts have to ju s t ify  w hether the m eans ju s t ify  

the ends, and w il l  w e ig h  the nature o f  the in fr in g e d  righ t against S A R S ’ s o b lig a tio n s and 

duties. In  the tw o  stage enqu iry the C o m m iss io n e r has argued, am ong other th in gs, that the 

fo llo w in g  reasons create a reasonable and ju s t if ia b le  lim itatio n :

• fr iv o lo u s  o b jection  w o u ld  be m ade to delay the paym ent o f  taxes;

• fraudulent and d ishonest ta x  returns w o u ld  be encouraged; and

• South  A fr ic a  cannot afford  taxp ayers not p a y in g  p ro m p tly .150

S A R S  argues that, in  order to im plem ent an e xp ed itio u s p rocess in  ta x  co llectio n , the 

taxp ayer m ust sa c rifice  som e righ ts  fo r the o ve ra ll go o d  o f  the country.

In  H in d r y , 151 the court dealt w ith  the co nstitutio n ality  o f  a le g is la t iv e  p ro v is io n  in  the In co m e  

T a x  A c t 152 that had the effect o f  a llo w in g  fo r a fo rm  o f  su m m ary garn ish m ent b y  the

6 Keulder, C. 2013. Pay now argue later rule- before and after the tax administration act, PER / PELJ (16) 4 at
10.
147 Ibid.
148 Section 36(1) of the Constitution.
149 Section 36(1)(a)-(e) of the Constitution.
150 Chief Lesapo v North West Agricultural Bank 2000 (1) SA 409 (CC); 1999 (12) BCLR 1420 (CC), paragraphs 11,
13, 14, 16, 17, 19 and 20.
151 1999 (2) SA 757 (W), a judgment of a single judge sitting in the same high court.
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C o m m iss io n e r o f  the cred it in  a ta xp a y e r’ s b an k account w h ic h  the court held w a s ju stif ie d  

under sectio n  36 o f  the Co nstitutio n . T h e  court rev iew ed  va rio u s co nstitutional p ro v is io n s 

and co nclu d ed  that the section  w a s not unconstitutional because garn ishee  p ro v is io n s  are 

co m m on in  open and dem ocratic so cieties around the w o rld . T h e  court held that such a course 

o f  action  w as reasonable and ju s t if ia b le  in  an open and d em ocratic so ciety, and a c c o rd in g ly  

w as not unconstitutional. T h e  court further stated that the lim ita tio n  o f  a ta xp a y e r’ s r igh ts  w as 

leg itim ate  in  that taxatio n  is  b e n e fic ia l to South  A fr ic a n  so cie ty  as a w hole.

La te r, in  C h ie f  L e sa p h o  v  N o rth  W est A g r ic u ltu r a l B a n k , the court had to m ake a ju d gm e n t on 

the v a lid ity  o f  section  3 8 (2 ) o f  the N o rth  W e st A g r ic u ltu ra l B a n k  A c t 152 153 154 w h ic h  perm its the 

N o rth  W e st A g r ic u ltu ra l B a n k  to seize the property o f  d efau ltin g  debtors w ith  w h o m  it has 

co ncluded  lo an  agreem ents and to se ll such  property to reco ver its debt w ith o u t recourse to a 

court o f  law . T h e  B o ph u thatsw an a H ig h  C o u rt declared  th is p ro v is io n  inco n sisten t w ith  

section  34 o f  the C o n stitu tio n  w h ic h  p ro v id es fo r the righ t o f  access to court. T h is  order w as 

referred to the C o n stitu tio n a l C o u rt w h ic h  had to decide w hether o r not to co n firm  the H ig h  

C o u rt ’ s f in d in g  that section 3 8 (2 ) o f  the N o rth  W est A g r ic u ltu ra l B a n k  A c t  w as 

u n constitutional and in v a lid . T h e  C o n stitu tio n a l C o u rt co nfirm ed the B o ph u thatsw an a H ig h  

C o u rt ’ s order o f  unconstitu tio n ality .

In  a u n an im o u s ju d gm e n t b y  Ju stice  M o k g o ro  the court d ism issed  the b a n k ’ s argum ent that 

section  3 8 (2 ) o f  the N o rth  W est A g r ic u ltu ra l B a n k  A c t  is  not unconstitutional because it 

operates o n ly  w here there is no dispute, w hereas a person is  entitled to the section 34 righ t o f  

access to court w here there e x ists  a d ispute to be ad jud icated  u pon  b y  a court. T h e  court 

noted that section 3 8 (2 ) o f  the N o rth  W e st A g r ic u ltu ra l B a n k  A c t  entitled the B a n k  to se ll the 

debtor’ s property in  execu tio n  w hether the debt a lleged  to be due is d isputed o r not.

T h e  court pointed out that section 34 guarantees the protection and safeguards o f  the court 

p rocess to any d ispute  reso lvab le  b y  law . A n  im portant purpose o f  a court hearing is  to 

p ro vid e  the institu tio n a lise d  reso lu tio n  o f  d isputes, w h ic h  prevents them  fro m  reso rtin g to 

se lf-he lp . T h e  court stated that section 3 8 (2 ) o f  the N o rth  W est A g r ic u ltu ra l B a n k  A c t  

authorises the b an k to b yp ass the courts, a llo w in g  it to resort to se lf-he lp , thereby b e co m in g  a
154ju d g e  in  its o w n cause.

152 Section 99 of the Income Tax Act 58 of 1962.
153 14 of 1981.
154 At 245 B.



49

M o st im portantly  the court held that section  3 8 (2 ) o f  the N o rth  W e st A g r ic u ltu ra l B a n k  A c t  

w as not a reasonable and ju s t if ia b le  lim ita tio n  o f  section  34 o f  the Co nstitutio n . B e ca u se  a 

stable and o rd erly  so cie ty  settles le g a l d isputes in  a court o f  law , v e ry  p o w erfu l 

co nsiderations w o u ld  be required  fo r section  34's lim ita tio n  to be reasonable and 

ju s t if ia b le .155 A lth o u g h  the p ro v is io n  in  question intended to pro vid e  the b an k w ith  a q u ick , 

e ffic ient, and in e xp e n sive  m eans o f  re a lis in g  its securities b y  a v o id in g  norm al lega l 

procedures, it ach ieved  th is purpose m in im a lly  w h ile  at the sam e tim e m a k in g  serious inroads 

into the co nstitutional r igh ts  o f  the b a n k ’ s debtors. L e s s  in v a s iv e  rem edies are a va ila b le  to the 

b an k to pro vid e  fo r the protection o f  its resources. 156

T h e  court in  Hindry declared  the m ethods em ployed  b y  S A R S  as constitutional, h a v in g  

passed the lim ita tio n  c lau se  under section  36 o f  the C o nstitution . In  a later ju d gm e n t o f  Chief 

Lesapho v North West Agricultural Bank, the court does a ckn o w le d ge  the va lu e  and 

s ig n if ic a n c e  o f  section  34 o f  the Co nstitution .

In  Contract Support Services & Other v C:SARS157 the C o m m iss io n e r in v o k e d  section  47 o f  

the V a lu e -A d d e d  T a x  A c t  to declare the ta xp a y e r’ s bankers to be agents o f  the taxpayer. 

Se ctio n  47  is  the V a lu e -A d d e d  T a x  equ iva len t o f  section  99 o f  the In co m e  T a x  A c t. B rett A  J  

held  that g a rn ish in g  p ro v is io n s w ere not ultra vires the C o n stitu tio n  even i f  the 

C o m m iss io n e r does not co m p ly  w ith  the “audi alteram partem p rin c ip le ” o f  is su in g  the 

garn ishee  order notice to the taxpayer. T h e  court rejected th is gro u n d  fo r the p ractica l reason 

that the object o f  section  47  is  to prevent funds b e in g  p a id  to the taxp ayer and then spirited 

aw ay. A n y  d e lay  w o u ld  negate the object o f  the section.

It  co u ld  be argued that the court in  the Hindry m atter co u ld  have g iv e n  section  34 o f  the 

C o n stitu tio n  m ore w e igh t in  its d eliberatio ns le a d in g  to the fin d in gs. T h e  court co u ld  have 

in va lid a te d  the section that a llo w ed  S A R S  to u tilize  its o w n form  o f  sum m ary garn ishm ent 

and co u ld  have taken the le g isla tu re  to ta sk  b y  re v ie w in g  the w o rd in g  and im p act o f  section 

99 o f  the In co m e  T a x  A c t  thereby ensurin g  n o n -in v a s iv e  safeguards and m echanism s. S A R S  

should  not be perm itted to b yp ass the courts, a llo w in g  it to becom e a ju d g e  in  its o w n cause. 

R e co m m en d atio n s on less in v a s iv e  m ethods to balance the duties o f  S A R S  and the righ ts  o f  

taxp ayers are d iscu ssed  in  the fin a l chapter o f  th is thesis. A s  it stands S A R S ’ s sum m ary 

ju d gm e n t, based on C o u rt d ecisio n s, passed the C o n stitu tio n a l test.

155

156

157

242 I—243 A.
243 G-H.
61 SATC 338.
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3.6 Right to property
Se ctio n  179 o f  the T a x  A d m in istra tio n  A c t  p r im a rily  deals w ith  re co ve rin g  m oney or 

property to satisfy  a debt from  a d efau ltin g  taxpayer. Se ctio n  17 9(1) o f  the T a x  

A d m in istra tio n  A c t  states that a senior S A R S  o ff ic ia l m ay b y  notice to a person w ho ho lds or 

ow es or w il l  h o ld  or ow e any m oney, in c lu d in g  a pension, salary, w age, o r other 

rem uneration, fo r or to a taxpayer, require the person to p ay the m oney to S A R S  in  

satisfactio n  o f  the ta xp a y e r’ s ta x  debt. O n  the other hand, section  25 o f  the C o n stitu tio n  

enshrines the righ t to property. T h is  thesis w il l  d iscu ss  the C o n stitu tio n a l r ig h t to property in  

the context o f  th ird  party appointm ents; thereafter sum m ary garn ish ees b y  S A R S ,  a m ethod to 

reco ver debts fro m  a taxp ayer w ith o u t notice or a hearing, w il l  be e xam in ed  w ith  reference to 

the righ t to property.

T h e  court in  H in d r y  v  N e d c o r 158 stated that the garn ishm ent o f  a debt m ay be regarded as a 

se izure  o f  property and reiterated that it is  a fo rm  o f  execu tio n  a va ila b le  ge n e ra lly  to enforce 

a m oney ju d gm en t. T h e  d istin g u ish in g  feature o f  section  99 o f  the In co m e  T a x  A c t  o f  South  

A f r ic a  (w h ic h  has been repealed) is  that it m ay be enforced to reco ver an am ount due under 

an assessm ent or an am ount due b y  w a y  o f  an in co rre ctly  m ade refund or some other unpaid  

ta x  w ith o u t there b e in g  a ju d gm en t. T h e  question, then, is  w hether the re co ve ry  procedure 

that the A c t  p ro v id es fo r the C o m m iss io n e r v io la te s b a s ic  hum an righ ts  because o f  its extra­

ju d ic ia l  and sum m ary nature.

In  South  A fr ic a , property does not refer to land  on ly, but also  to corporeal m ovab les, 

in co rp o rea l th ings, co m m e rcia l interests, and inte llectu a l p ro p e rty .159 D e  W a a l argues that 

“ property” co u ld  have three d ifferent m eanings. F irs t: p h y s ic a l property itse lf, those th in gs 

w ith  respect to w h ic h  le g a l re lations e x ist  betw een p e o p le .160 Second: the set o f  lega l ru les 

g o ve rn in g  re latio n sh ip s betw een in d iv id u a ls  and p h y s ic a l p ro p e rty ,161 in c lu d in g  property 

righ ts  such  as ow nersh ip . L a s t ly :  any re latio n sh ip  o r interest h a v in g  an exch an ge  v a lu e 162 

w h ic h  w o u ld  in c lu d e  the m arket va lu e  o f  a house. In  m ost ju r isd ic t io n s , i f  not all, property is 

understood as som ething reco gn ised  as property in  the e x is tin g  la w  o f  property. P ro perty  

should  be seen as those resources that are ge n e ra lly  taken  to constitute a p erso n ’ s w ealth  

( in c lu d in g  real and personal r igh ts) and are reco gn ised  and protected b y  law .
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160 
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61 SATC 163; 1999 (2) SA 757 (W).
Currie, I & De Waal, J. 2005. The Bill of Rights Handbook, 536.
Currie, I & De Waal, J. 2005. The Bill of Rights Handbook, 537.
Ibid.
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Se ctio n  2 5 (1 ) o f  the C o n stitu tio n  states that “ no one m ay be d ep rived  o f  property except in  

term s o f  la w  o f  general ap p licatio n , and no la w  m ay perm it arb itrary d ep rivatio n  o f  property” . 

T h e  aim  o f  section  25 o f  the C o n stitu tio n  is  tw o fo ld : f irst ly , to protect e x is tin g  property 

righ ts; and, seco n d ly , to a llo w  le g is la t iv e  opportunities to correct the h isto rica l and uneven 

d istrib u tio n  o f  property in  So u th  A f r ic a .163 T h e  sectio n  serves a m u lti-pu rpo se  that m ay be 

em bodied under three broad categories nam ely:

• c la im s to im m u n ity  aga in st uncom pensated e xp ro p riatio n  o f  p rivate  property,

• a c la im  o f  e lig ib il it y  to hold  property, and

• a c la im  to have p ro p e rty .164

Se ctio n  25 em bodies a negative  protection  o f  property and does not e xp re ssly  guarantee the 

righ t to acquire, hold, or d ispose o f  property. T h is  w as one o f  the m ajo r o b jections ra ised  

aga in st the section  and w a s rejected b y  the C o n stitu tio n a l C o u rt  in  the F ir s t  C e rt ifica t io n  

c a se .165 A fte r  re ferrin g to the w id e  v a rie ty  o f  fo rm u latio n s o f  the righ t to property in  the 

co nstitutions and b il ls  o f  r igh ts  o f  reco gn ised  d em ocracies, the C o n stitu tio n a l C o u rt on that 

o cca sio n  pointed  out that no u n iv e rsa lly  re co gn ise d  fo rm u latio n  o f  the righ t to property e x ists 

and held  that the “protection fo r the h o ld in g  o f  property is im p lic it  in  section  2 5 ” .166 

Su b sectio n  (4 )(b ) o f  section  25 m akes it p la in  that fo r the purposes o f  the section  “ property is 

not lim ite d  to land” . W h en  interpreting the section  25 p ro v is io n s, the protection  o f  property 

as an in d iv id u a l r ig h t is  not absolute but is subject to societal considerations. T h e  court in  

F ir s t  N a t io n a l B a n k  v  C o m m issio n er, So u th  A fr ic a n  R e ven u e  S e r v ic e ,167 lu c id ly  e xp la in ed  the 

p ro v is io n  b y  stating:

T h e  m ean in g o f  section  25 has to be determ ined, in  each sp e c if ic  case, w ith in  an 

interpretative fra m e w o rk  that takes due co gn isan ce  o f  the in e v itab le  tensions w h ic h  

characterize  the operation o f  the property clause. T h is  tension  betw een in d iv id u a l 

righ ts  and so cia l re sp o n sib ilit ie s  has to be the g u id in g  p rin c ip le  in  term s o f  w h ic h  the 

section  is analysed , interpreted and app lied  in  eve ry  in d iv id u a l case.

Currie, I & De Waal, J. 2005. The Promotion of Administrative Justice Act: A Commentary, 533. 1996 (CCT 
23/96) [1996] ZACC 26; 1996 (4) SA 744 (CC).
164 Currie, I & De Waal, J. 2005. The Bill of Rights Handbook, 536.
165 Interim Constitution 1996.
166 2002 (4) SA 768 (CC) para 48.
167 2002 (4) SA 768 (CC).
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3.7 What counts as arbitrary deprivation?
T h e  w o rd in g  o f  sectio n  2 5 (1 ) show s that the protection o f  property is  not absolute because 

the use, enjoym ent, and e xp lo itatio n  o f  property can  be lim ite d  le g it im a te ly  through  

uncom pensated re gu lato ry  d ep rivatio n  p ro v id ed  that these regu latio n s are not a rb itra ry .168 I f  

section  25 is  ap p lied  to th is w id e  g en u s  o f  interference “ d ep rivatio n ” w o u ld  encom pass a ll 

species th e re o f and “ e xp ro p riatio n ” w o u ld  a p p ly  o n ly  to a narro w er species o f  interferen ce .169 

T h e  idea is not to protect private  property fro m  a ll state interference but rather to safeguard it 

fro m  ille g it im a te  and u n fa ir  state in terferen ce .170 C h a sk a ls o n  J  and L e w is  J, u s in g  a s lig h tly  

d ifferent id io m  and d e a lin g  w ith  both the interim  and the 1996 C o nstitutio n s, put it thus: 

“ e xp ro p riatio n s are treated as a subset o f  deprivations. There  are certain  requirem ents fo r the 

v a lid ity  o f  a ll d ep rivatio n s” . 171

V ie w e d  fro m  th is p erspective  section  2 5 (1 ) deals w ith  a ll “ property” and a ll dep rivatio n s 

( in c lu d in g  exp ro p riatio n s). I f  the d ep rivatio n  in fr in g e s sectio n  2 5 (1 ) and cannot be ju s tif ie d  

under section  36 that is  the end o f  the m atter.172 T h e  p ro v is io n  is  unconstitutional.

W h en  it co m es to the issue o f  “ arb itrary” som e authors have argued “that a deprivatio n  is 

arb itrary fo r purposes o f  section  2 5 (1 ) i f  it fo llo w s  u n fa ir  procedures, i f  it is  irratio nal, o r is 

fo r no go o d  reason” .173 C h a sk a lso n  J  and L e w is  J  contest the v ie w  that “ arb itrary” in  section 

2 5 (1 ) o f  the 1996 C o n stitu tio n  im putes an yth in g  m ore than n o n -ratio n a lity  and re ly  in  th is 

regard  on th is co u rt’ s ju d g m e n t in  the case o f  S  v  L a w re n c e . 174 T h e  court stated that 

le g is la t iv e  m easures are arb itrary  w h en  they bear no rational re latio n sh ip  to the le g is la t iv e  

go a l they are intended to achieve.

It  can be argued that p rivate  ow nersh ip  is  ju s t if ia b ly  and in e v ita b ly  lim ite d  b y  p u b lic-in te re st 

regu latio n  and therefore the b a la n c in g  o f  p rivate  property interests aga in st the p u b lic  interest 

w o u ld  not be regarded as an u n ju stifie d  or ille g it im a te  in frin gem en t o f  e x is tin g  property

8 First National Bank of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) SA 768 (CC) para 17.
169 2002 (4) SA 768 (CC) para 58.
170 Reflect-All 1025 CC v MEC for Public Transport, Roads and Works, Gauteng Provincial Government 2009
SA 391 (CC) para 33.
171

172

173

174

Ibid.
Ibid.
Currie, I & De Waal, J. 2005. The Bill of Rights Handbook p 422. 
[1997] ZACC 11; 1997 (10) BCLR 1348 (CC).

(6)

http://www.saflii.org/za/cases/ZACC/1997/11.html
http://www.saflii.org/cgi-bin/LawCite?cit=1997%20%2810%29%20BCLR%201348
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righ ts, depending on the facto rs that are taken into account and the w a y  in  w h ic h  the 

b a la n c in g  p la y s  out in  p ra ctice .175

Se ctio n  2 5 (1 ) o f  the C o n stitu tio n  p ro v id es that no one m ay be d ep rived  o f  property except in  

term s o f  the la w  o f  general ap p licatio n. V a n  der W a lt states that the reference to “ la w ” 

in c lu d e s le g is la tio n , the co m m on law , and custo m ary la w .176 In  term s o f  section  2 5 (1 ) 

dep rivatio n  o f  property m ay be authorised b y  e ither le g is la t io n  o r the co m m o n  law , p ro vid ed  

the au th o ris in g  la w  is  fo rm a lly  v a lid  and ap p lies gen era lly . Se ctio n  2 5 (2 ) o f  the C o n stitu tio n  

echoes the phrase in  section  2 5 (1 ): property m ay be expropriated  o n ly  in  term s o f  the la w  o f  

general app licatio n.

V a n  der W a lt states:

... g iv e n  the fact that the South  A fr ic a n  co m m o n  la w  does not authorise 

expropriation , section  2 5 (2 ) refers to le g is la t io n  o n ly  and not to the co m m on law , 

but lik e  sectio n  2 5 (1 ) it a lso requires the la w  to be fo rm a lly  v a lid  and to ap p ly  

gen era lly , in  other w o rd s to have certain  q u alities that correspond w ith  co nstitutional 

g o a ls .177

T h e  reference to la w  o f  general a p p lica tio n  (w h ic h  in c lu d e s the im p lic it  requirem ent o f  

v a lid ity )  reappears in  section  3 6 (1 ) o f  the C o nstitution .

T h e  m atter o f  F i r s t  N a t io n a l B a n k  v  C o m m iss io n e r o f  So u th  A fr ic a n  R e v e n u e s  S e r v ic e s 178 

in v o lv e d  the detention o f  property b y  the C o m m iss io n e r o f  the South  A fr ic a n  R e ven u e  

S e rv ic e  a ris in g  from  custom s duties o w ing . V e h ic le s  b e lo n g in g  to the ap p lican t w ere detained 

as se cu rity  fo r custom s duties and penalties ow ed not b y  the ap p lican t its e lf  but b y  certain 

im porters. Sectio n  114 o f  the C u sto m s and E x c is e  A c t 179 perm its se izure  o f  go o d s w ithout 

re q u irin g  p rio r a p p lica tio n  to court b y  the C o m m issio n e r. T h e  C o m m iss io n e r intended to sell 

the v e h ic le s  in  question to reco ver unpaid  duties and penalties ow ed b y  the im porters. It  w as 

contended on b e h a lf  o f  the ap p lican t that the detention and anticipated  sale o f  the v e h ic le s  

am ounted to an e xp ro p riatio n  and that such e xp ro p riatio n  w as inco n sisten t w ith  section  2 5 (1 ) 

o f  the Co nstitutio n , and w as thus in v a lid .

A J van der Walt, Property and the Constitution, Pretoria University Law Press at 5. 
http://www.pulp.up.ac.za/pdf/2012_10/2012_10.pdf (accessed 28/05/16).
176 A J van der Walt, Property and the Constitution, Pretoria University Law Press at 29.
177 Ibid.
178

179
2002 (4)SA 768 (CC) para 46. 
91 of 1964.

http://www.pulp.up.ac.za/pdf/2012_10/2012_10.pdf


A fte r  e sta b lish in g  the purpose o f  section  25 to be both fo r the protection o f  e x is tin g  property 

righ ts  and se rv in g  the p u b lic  interest the C o u rt stated that section 2 5 (1 ) m ust be the starting 

point fo r constitutional a n a ly s is  w h en  co n sid e rin g  any ch a lle n ge  under section  25. O n ce  it has 

been established that d ep rivatio n  o f  property has o ccurred  (and the d isp o sse ss io n  o f  an ow ner 

o f  a ll righ ts  use, and benefit to and o f  corporeal m o vab le  go o d s is a p rim e  exam ple  o f  

dep rivatio n  in  both its gram m atica l and co ntextual sense) the in frin gem en t issue is  lim ite d  to 

d eterm in ing w hether o r not the deprivatio n  o f  property is  “ arb itrary” .

T h e  C o n stitu tio n a l C o u rt set out the structure o f  a n a ly s is  o f  d irect a p p licatio n  o f  the property 

clause  in  the fo rm  o f  a set o f  q u estio n s.180 T h e  fo llo w in g  questions arose:

(a ) D o e s  the la w  o r co nduct co m p la in ed  o f  a ffect “ property” as understood b y  

section  25?

(b ) H a s  there been a d ep rivatio n  o f  such  property b y  the la w  or conduct?

(c )  I f  so, is  such  dep rivatio n  consistent w ith  the p ro v is io n s o f  sectio n  2 5 (1 )?

(d ) I f  not, is  such  d ep rivatio n  ju s t if ie d  under section  36  o f  the C o nstitutio n ?

(e) I f  it is, does it am ount to exp ro p riatio n  fo r the purpose o f  section  2 5 (2 )?

(f)  I f  so, does the d ep rivatio n  co m p ly  w ith  the requirem ents o f  section  2 5 (2 )(a ) 

and (b)?

(g )  I f  not, is  the exp ro p riatio n  ju s t if ie d  under section  36?

A n y  ch a lle n ge  based on the property c lau se  m ust be ad jud icated  first b y  co n sid e rin g  w hether 

the la w  or conduct in  question m eets the requirem ents o f  section  2 5 (1 ) steps (a) -  (d ) and 

then, i f  it is  an e xp ro p riatio n  (w h ic h  w il l  not be d iscu ssed  in  th is  paper) the requirem ents o f  

section  2 5 (2 ) and steps (e) -  (g )  m ust be instituted. Therefore , i f  the d ep rivatio n  is  not 

arbitrary, the section  2 5 (1 ) righ t is not lim ite d  and the question o f  ju s t if ic a t io n  under section  

36 does not arise. T h e  C o n stitu tio n a l co urt described the effect o f  section  114 as arb itrary 

dep rivatio n  o f  F ir s t  N a tio n a l B a n k ’ s property. Se ctio n  2 5 (1 ) o f  the C o n stitu tio n  p ro h ib its any 

la w  that p ro v id es fo r arb itrary d ep rivatio n  o f  property; therefore, section 114 o f  the C u sto m s 

and E x c is e  A c t  91 o f  1964 w as declared uncon stitu tio n al and in va lid .
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A p a rt fro m  the First National Bank v Commissioner o f the South African Revenue Service 

case, other cases w h ic h  dealt w ith  d ep rivatio n  o f  property under section  2 5 (1 ) are:

I. R e g u la tio n s  co n ta in in g  re strictive  p rescrip tio n s re ga rd in g  the q u a lity , nature, and 

even appearance o f  houses in  p a rticu la r areas do not n e ce ssa rily  estab lish  

arb itrary d ep rivatio n  as lo n g  as they rem ain  w ith in  the am bit o f  the a u th o riz in g  

statute (Nyangane v Stadsraand van Pochefstroom) .181

I I .  D e c is io n s  o f  lo ca l governm ent taken in  term s o f  le g is la tio n  that regulates 

b u ild in g s  and developm ent pro jects co u ld  am ount to arb itrary d ep rivatio n  i f  they 

deprive  som eone o f  a registered  real r ig h t (Oudekraal Estates v City o f Cape 

Town and Others).182 * * *

I I I .  L o c a l  ord inances w h ic h  authorise governm ent to rem ove ille g a l structures 

w ith o u t p erm issio n  co u ld  am ount to arb itrary d ep rivatio n  and should  therefore be 

interpreted re strictiv e ly  as i f  they require a co urt order fo r such rem o va l (African 

Billboard Advertising (Pty) Ltd v North and South Local Councils) . 183

IV .  R e stra in t and fo rfe iture  orders in  term s o f  chapter 6 o f  the P re ven tio n  o f  

O rgan ise d  C r im e  A c t 184p lace  extrao rd inary  restrictio n s on private  property. T o  

a vo id  these orders, arb itrary d ep rivatio n  o f  property the A c t  has to be interpreted 

re strictiv e ly  (Prophet v National Director o f Public Prosecutions). 185

V . L e g is la t io n  that restricts land  ow nersh ip  b y  m a k in g  landow ners resp o n sib le  fo r 

paym ent o f  m u n ic ip a l charges fo r use o f  w ater and e le ctric ity  on the prem ises 

does not constitute arb itrary dep rivatio n  because the l in k  betw een the ow ner, the 

co nsum ptio n  o f  services, and the property is  c lo se  enough (Mkontwana vs Nelson 

Mandela Metropolitan Municipality and Another).186

A s  m entioned a lread y in  the p rio r chapters section  17 2(3) o f  the T a x  A d m in istra tio n  A c t 187 

perm its S A R S  to obtain a sum m ary ju d g m e n t w ith o u t a d v is in g  o r g iv in g  notice to the 

taxpayer, a substantial encroachm ent into the ta xp a ye r’ s co nstitutional righ ts. T h e  

C o m m issio n e r, w ho has access to a defau ltin g  ta xp a y e r’ s cred itors and b an k accounts is,

181
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thro u gh  the garn ishm ent order, entitled to c la im  and deduct the outstanding debt fro m  the 

ta xp a y e r’ s b an k account or through  other sources o f  the ta xp a y e r’ s incom e; and th is is  

w ith o u t the said ta xp a y e r’ s kn o w led g e  or consent. B a se d  on th is d iscu ss io n , the test as put 

fo rw ard  in  the F ir s t  N a t io n a l B a n k  v  S A R S  case w ith  regard  to p ro v is io n s o f  section  2 5 (1 ) o f  

the C o n stitu tio n  m ust be applied. T h e  la w  does a ffect an in d iv id u a l’ s property righ ts  as put 

fo rw ard  b y  sectio n  2 5 (1 ). O n  the co nstitutional issue, it co u ld  be argued that section  172(3) 

o f  the T a x  A d m in istra tio n  A c t  p ro v id es fo r the u n ilatera l appropriation  o f  a ta xp a y e r’ s 

property.

3.8 Money
Is  the righ t o f  the taxp ayer in fr in g e d  w hen S A R S  w ith d raw s m oney fro m  h is  o r her b an k 

a cco u n t?188 In  term s o f  section  25 o f  the C o n stitu tio n  “ no person m ay be d eprived  o f  

property...” . T h e  question arises, how ever, w hether m oney taken  fro m  the ta xp a y e r’ s b an k 

account can be c la ss if ie d  as property? T h e  C o n stitu tio n  o f  So u th  A fr ic a  does not define 

property but C u rr ie  and D e  W a a l are o f  the o p in io n  that the concept o f  “ property” is  v e ry  

broad. P ro perty  does not refer to land o n ly  but a lso  to corporeal m ovab les, 

in co rp o rea l th in gs, co m m e rcia l interests, and in te llectu a l p ro p e rty .189 It  is  thus subm itted that 

m oney is  property and the attachm ent o f  m oney fro m  a ta xp a y e r’ s b an k account constitutes 

the deprivatio n  o f  property.

3.9 Is the deprivation arbitrary?
M etho ds used and adopted b y  S A R S  m ust be co nsidered  and determ ined as to w hether they 

bear any ratio nal re latio n sh ip  to the le g is la t iv e  go a l they are intended to achieve. T h e  la w  and 

the co nduct can be ju s t if ie d  b y  S A R S ’ duty to adm in ister the co lle ctio n  o f  ta x  in  an 

exp ed itio u s m anner. B e ca u se  m ethods used b y  S A R S  co rrespond w ith  the go a ls  o f  the 

le g is la tio n , it can  be subm itted, w ith  reference to the H in d r y  case, that the purpose fo r w h ic h  

a person's r igh ts  are lim ite d  b y  su m m ary ju d g m e n t p ro v is io n s correspond w ith  the 

re sp o n sib ilit ie s  and duties o f  S A R S  as put fo rw ard  b y  the T a x  A d m in istra tio n  A c t. T h is  

p ro v is io n  m akes it p o ss ib le  fo r S A R S  to have access to a defau ltin g  debtor’ s property to 

fa c ilita te  and enhance S A R S ’ s a b ility  p ro m p tly  to reco ver taxes that are due and to avo id  

assets o f  taxp ayers b e in g  put beyo nd  S A R S ’ reach. H a v in g  regard  to the need to expedite the

8 Keulder, C. 2012. Does the constitution protect taxpayers against the mighty SARS? -  an inquiry in to the 
constitutionality of selected tax practices and procedures. Unpublished Master's thesis. Pretoria. University of 
Pretoria at 34.
189 Currie, I & De Waal, J. 2005. The Bill of Rights Handbook, 536.
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co lle ctio n  o f  taxes and to prevent the frustration  o f  the C o m m iss io n e r's  e fforts and steps to 

that end th is u se fu l stratagem  is  va lu a b le  to the State.

A  garn ishee  order, w h ic h  is  intended to prevent p re ju d ice  to the fiscu s, is  a lso  ju s t if ie d  w hen 

a taxp ayer acts n e g lige n tly , re fuses to p ay tax, or intends to evade tax. In  Medix Pharmacies 

(Pvt) Ltd, Tanganda Limited & Meikles Africa Limited v Commissioner-General o f ZIMRA & 

Barclays Bank o f Zimbabwe Limited 190 the C o m m iss io n e r defended h is action  to garn ishee 

the ta xp a y e r’ s b an k accounts on the a lleged  gro u n d s that the ap p lican ts had neglected, fa iled , 

or refused to w ith h o ld  the co rrect am ount o f  P A Y E .  T h e  C o m m iss io n e r v ie w e d  the default 

perpetrated b y  the defendant as am ounting to a ta x  e vasio n  schem e, w h ic h  i f  not halted, could  

have p re ju d iced  revenue o w in g  to the fiscu s.

O n ce  a garn ishee  order has been in vo ked , a taxp ayer's lo ss o f  property can  be rem edied b y  

a va ila b le  le g a l or adm in istrative  re lie f  i f  there is  ju st  cause. T h e  garn ishee  procedure is 

reco gn ised  in  other countries w ith  open and dem ocratic so cieties based on freedom  and 

equ ality  and w h ic h  reco gn ise , protect, and enforce hum an rights. W e ig h in g  up a ll these 

factors, any lim ita tio n  o f  co nstitutional r igh ts  im p lic it  in  section  17 2(3) o f  the T a x  

A d m in istra tio n  A c t  is reasonable and necessary in  an open and dem ocratic society.

In  th is  subsection, a ta xp a y e r’ s righ t to property in  term s o f  section  25 o f  the co nstitution  has 

been exam ined. In  the fo llo w in g  section  a ta xp a y e r’ s righ t to p r iv a c y  w il l  be considered.

3.10 Right to privacy
W ith  regard  to th ird  party appointm ents, the issue o f  p r iv a c y  is  im portant in  that section 179 

o f  the T a x  A d m in istra tio n  A c t * 191 in fr in g e s on a taxp ayer's r ig h t to p r iv a c y  (w h ic h  in c lu d e s 

the righ t not to have y o u r p o ssessio ns se ized ) contained in  section  14 o f  the Co nstitution . 

Se ctio n  14 o f  the C o n stitu tio n  states that “ everyone has the r ig h t to p r iv a c y ” w h ic h  in c lu d e s 

the righ t not to have:

a) his/her person or hom e searched;

b ) his/her property searched;

c) his/her p o ssessio ns se ized; or

d) the p riv a c y  o f  co m m u n icatio n  in fr in g e d  upon.

190 HC 2384/03.

191 28 of 2011.
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Se ctio n  14 has tw o  parts. T h e  first guarantees a general r ig h t to p riva cy . T h e  second protects 

aga in st sp e c ific  in frin gem en ts o f  p riva c y , n am ely  searches and se izures and in frin gem en ts o f  

the p riv a c y  o f  co m m unications.

In  m an y countries p r iv a c y  is  n o w  protected b y  co nstitutional guarantees o r general hum an 

righ ts  le g isla tio n . E x a m p le s  are the K in g d o m  o f  the N eth erlan d s (C o n stitu tio n  o f  the 

K in g d o m  o f  the N etherlands, 1989), the R e p u b lic  o f  the P h ilip p in e s  (a rtic le  I I I ,  C o n stitu tio n  

o f  the R e p u b lic  o f  the P h ilip p in e s , 1987), and the R u s s ia n  Fed eratio n  (a rtic le  23, C o n stitu tio n  

o f  the R u s s ia n  Federation, 1 9 9 3 ).192 193 W h ile  the C o n stitu tio n  o f  the U n ite d  States o f  A m e ric a  

does not in c lu d e  an e x p lic it  r ig h t to p r iv a c y  the C o u rts  in  that country, g o in g  b a ck  as far as 

1891 ( Union Pacific R.R Co v Botsford193), have interpreted the C o n stitu tio n  as p ro v id in g  a 

righ t to personal p riva cy . T h e  U n ite d  K in g d o m  has recently  enacted general hum an righ ts 

le g is la t io n  that protects the righ t to p r iv a c y  in  their H u m a n  R ig h ts  A c t , 1998.

T h e  righ t to p r iv a c y  is  a lso  dealt w ith  in  v a rio u s other international instrum ents such as the 

U n ite d  N a tio n s C o n v e n tio n  on the R ig h ts  o f  the C h i ld ,194 the International C o ve n a n t on C iv i l  

and P o lit ic a l R ig h t s ,195 and the U n ite d  N a tio n s C o n v e n tio n  on M ig ra n t W o rk e rs .196

In  South  A f r ic a  the righ t to p r iv a c y  is  protected b y  both co m m on la w  and the C o nstitution . 

T h e  C o n stitu tio n a l C o u rt has em phasised  the interdependency betw een co m m o n  la w  and the 

co nstitutional r ig h t to p r iv a c y .197 198 T h e  locus classicus fo r the re co gn itio n  o f  th is  independent 

righ t to p r iv a c y  is  co nsidered to be O'Keeffe v Argus Printing and Publishing.198 In  th is case 

W aterm eyer A J  interpreted dignitas so w id e ly  as to in c lu d e  the w h o le  le g a lly  protected 

p ersonality, except co rp us (b o d ily  in te grity ) and fama (reputation). A s  such, dignitas in c lu d e s 

not o n ly  a s in g le  righ t o f  p erso n ality  but a ll "those righ ts re lating  to . . . d ign ity". A lth o u g h  

not e x p lic it ly  stated b y  the court the ju d gm e n t leaves no doubt that the righ t to p r iv a c y  is

2 Anonymous. Chapter 2, Right to Privacy. http://old.ispa.org.za/regcom/privacyfiles/chapter-2- 
righttoprivacy.pdf (accessed 5/30/2016).
193 141 US 251 11 S.Ct 1000, 35 L.Ed 734 (1891).
194 United Nations Convention on the Rights of the Child adopted and opened for signature, ratification, and 
accession by General Assembly resolution 44/25 of November 20, 1989, entry into force September 2, 1990. 
Art 16 of the United Nations Convention on the Rights of the Child.
195 International Covenant on Civil and Political Rights, adopted and opened for signature, ratification, and 
accession by General Assembly resolution 2200A (XXI) of December 16, 1966, entry into force March 23 
1976.Art 17.
196 Art 14 of the International Convention on the Protection of the Rights of All Migrant Workers and Members 
of Their Families, adopted by General Assembly resolution 45/158 of December 18, 1990.
197 Bernstein ao v Bester NO ao 1996 (2) SA 751 (CC); 1996 (4) BCLR 449 (CC) at 787 ff.
198 1954 (3) SA 244 (C).
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in c lu d e d  as one o f  these " r ig h ts" .199 In  Mr and Mrs “X ” v Rhodesia Printing and Publishing 

Co Ltd,200 D a v ie s  J  stated: “ It  is  c lear that there is  a q u a lifie d  r ig h t to p r iv a c y .” In  th is 

d ecis io n , the d e fin itio n  o f  p r iv a c y  as deduced from  paragraph 867 o f  the A m e ric a n  

Restatem ent o f  the L a w , w as accepted. P r iv a c y  is, nam ely, a p erso n ’ s “ interest in  not h a v in g  

h is  a ffa irs  kn o w n  to others or h is  lik e n e ss e xh ib ite d  to the p u b lic  . . .” . In  1996 H a rm s J A  

accepted the fo llo w in g  d e fin itio n  o f  p r iv a c y  in  National Media Ltd v Jooste:* 200 201 202 203 204 205

P r iv a c y  is  an in d iv id u a l co n d itio n  o f  life  characterised  b y  e x c lu s io n  fro m  the p u b lic  

and p u b lic ity . T h is  co n d itio n  em braces a ll those personal facts w h ic h  the person 

concerned has determ ined h im s e lf  o r h e rse lf to be e xclu ded  fro m  the kn o w led g e  o f  

outsiders and in  respect o f  w h ic h  he has the w il l  that they be kept p riva te 202 

(translation  from  the A fr ik a a n s).

In  Klein v Attorney-General,203 the C o u rt held that the lis t  in  section  14 o f  the C o n stitu tio n  is 

therefore not exhaustive. It  extends to any other u n la w fu l m ethod o f  o b ta in in g  in fo rm atio n  or 

m a k in g  unauthorised  d isclo su re s, fo r exam ple, the u n la w fu l restoration o f  com puter 

in fo rm atio n  w h ic h  has been erased b y  its ow ner, and h an d in g  it o ver to the state fo r use in  a 

c r im in a l prosecution.

D e  W a a l id e n tifies three related concerns that the righ t to p r iv a c y  seeks to protect:

a) the righ t to be left alone;

b ) the righ t to developm ent o f  the in d iv id u a l perso n ality ; and

c) in fo rm atio n a l p riva cy . 204

T h is  righ t to p r iv a c y  ap p lies to a ll persons, natural and ju r is t ic . In  the Investigating 

Directorate: Serious Economic Offences v Hyundai Motor Distributors case, 205 the C o u rt 

held  that a lthough  ju r is t ic  persons are not the bearers o f  d ig n ity  they are entitled to the righ t

9 This conclusion was also reached in Gosschalk v Rossouw supra at 490-491. Corbett J stated with reference 
to O'Keeffe: "The rights relating to dignity include, it would seem . . . a qualified right to privacy".
200 1974 (4) SA 508 R para 512.
201 1996 (3) SA 262 (SCA).
202 At 645.
203 1995 (3) SA 848 (W) at 865.
204 Currie, I & De Waal, J. 2005. The Bill of Rights Handbook, 270.
205 [20001 ZACC 12; 2000 (10) BCLR 1079 (CC); 2001 (1) (SA) 545 (CC).

http://www.saflii.org/za/cases/ZACC/2000/12.html
http://www.saflii.org/cgi-bin/LawCite?cit=2000%20%2810%29%20BCLR%201079
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to p r iv a c y  although  the ir p r iv a c y  r igh ts  “ can  never be as intense as those o f  hum an 

b e in g s” .206 E x c lu s io n  o f  ju r is t ic  persons fro m  the righ t to p r iv a c y  are those that -

. . . w o u ld  lead to the p o ss ib ility  o f  grave  v io la tio n s o f  p r iv a c y  in  our so ciety, w ith  

serious im p lic a tio n s fo r the co nduct o f  a ffa irs. T h e  State m ight, fo r instance, have 

free lice n ce  to search and se ize  m aterial fro m  any n o n -p ro fit o rgan isatio n  or 

corporate entity at w ill.  T h is  w o u ld  o b v io u s ly  lead to grave  d isru p tio n s and w o u ld  

underm ine the v e ry  fa b ric  o f  our dem ocratic State. Ju r is t ic  persons therefore do 

en jo y the righ t to p riva c y , a lthough  not to the same extent as natural persons. 207

It  is  a lso  c lear that the r ig h t to p r iv a c y  is  not absolute. A s  a co m m o n  la w  righ t o f  p erso n a lity  

it is  n e ce ssa rily  lim ite d  b y  the leg itim ate  interests o f  others and the p u b lic  interest.208 A s  a 

fundam ental righ t it can be lim ite d  in  acco rd an ce  w ith  the lim ita tio n  c lau se  o f  the B i l l  o f  

R ig h ts  (sectio n  36 ), that is, b y  a la w  o f  general ap p lica tio n  w h ic h  in c lu d e s other fundam ental 

rights. In  each case a carefu l w e ig h in g  up o f  the righ t to p r iv a c y  and o p p o sin g  interests or 

righ ts  w il l  have to take place.

In  the m atter o f  The Q u een  v  T ra n s  G a s  L im it e d  &  M id -P la in s  C o n tra c to rs  L t d .,209 one o f  the 

issu es in  the case w a s the co n stitu tio n a lity  o f  a garn ish ee  p ro v is io n  in  the In co m e  T a x  A c t ,210 

in  re latio n  to section 8 o f  the C a n a d ia n  C h a rte r o f  R ig h ts  and Freedo m s. Se ctio n  2 2 4 (1 .2 ) 

enabled the M in is te r  to g a rn ish  am ounts o w in g  to a person w ho had fa ile d  to p ay  over 

w ith h eld  p a y ro ll taxes. Se ctio n  8 o f  the C h arte r o f  R ig h ts  and Free d o m s reads: “E v e ry o n e  has 

the righ t to be secure against unreasonable search and se izure .”

S p e a k in g  fo r the C o u rt T a ll is  J A  co nsidered  that there w a s no in v a s io n  o f  p r iv a c y  in  the case 

in  w h ic h  the M in iste r had garn ish ed  am ounts o w in g  to a taxp ayer and that section  8 o f  the 

C h arte r did  not extend to pure eco n o m ic interests. H e  continued:

H o w e ve r, i f  one assum es that garn ishm ent under su b -section  2 2 4 (1 .2 ) does in v o lv e  

'intrusion' o f  interests protected under section 8, then the question arises w hether 

such  garn ishm ent p ro v is io n  is reasonable.

206 para 18.
207 Ibid.
208 Anonymous. Chapter 2, Right to Privacy. http://old.ispa.org.za/regcom/privacyfiles/chapter-2- 
righttoprivacy.pdf (accessed 5/30/2016).
209 (1993) CTC 280.
210 SC 1970-71-72, namely s 224(1.2).

http://old.ispa.org.za/regcom/privacyfiles/chapter-2-righttoprivacy.pdf
http://old.ispa.org.za/regcom/privacyfiles/chapter-2-righttoprivacy.pdf
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In  H in d r y  v  N e d c o r , 211 after quoting fro m  a case in  w h ic h  section  8 w as co nsidered b y  the 

Suprem e C o u rt in  re lation  to another p ro v is io n  in  the In co m e  T a x  A c t  - R  v  M c K in la y  

T ra n sp o rt  L t d 212- T a ll is  J A  concluded:

. . . w e h o ld  that (sectio n  2 2 4 (1 .2 ) does not in fr in g e  s 8 o f  the Charter. T h e  section  is 

an instrum ent fo r co lle ctio n  o f  federal taxes. S in ce  it w o u ld  be im p ra ctica l to require 

a governm ent to resort to a court to co llect such  taxes, P a rliam e n t has established an 

expedient m eans w h ereb y ''w ithheld'' ta x  deductions m ay be co llecte d  through  

ad m in istrative  m eans.

T h e  C o u rt rejected the C h arte r challenge.

In  H in d r y  the court had to deliberate on w hether the m ethods o f  ta x  co lle c tio n  adopted b y  

S A R S  thro u gh  garn ishee orders w ere co nstitutional or not. T h e  court stated that the overseas 

cases w ere consistent w ith  the v ie w  that section 99  o f  the In co m e  T a x  A c t , n o w  repealed and 

rep laced b y  section  179 o f  the T a x  A d m in istra tio n  A c t , is  a ju s t if ie d  m easure fo r the 

co lle ctio n  o f  am ounts due to the f isc u s  and therefore refused to declare it unconstitutional.

It  is  thus subm itted that a taxp ayer w o u ld  fin d  it d iff ic u lt  to prove that section 179 o f  the T a x  

A d m in istra tio n  A c t  is  unconstitutional. A s  a lread y d iscussed , the righ t to p r iv a c y  is  c r it ic a l 

and c ru c ia l in  fo rw a rd in g  and a d v a n c in g  the ru le  o f  la w  in  South  A fr ic a . In  the g iv e n  

c ircum stances, as section  36 o f  the C o n stitu tio n  w o u ld  dictate, lim its  have to be p laced  on 

certain  r igh ts  in  certain  c ircum stances. T h e  r ig h t to p r iv a c y  can  be lim ite d  and the courts, 

based on the d iscu ss io n  above, seem  to be w il l in g  to lim it  the g iv e n  r ig h t in  order to expedite 

the re co ve ry  o f  debts from  taxpayers.

In  th is and p re vio u s sub-sectio n s o f  the present chapter a South  A fr ic a n  ta xp a y e r’ s rights, 

in c lu d in g  access to the courts and righ ts  to property and p riva c y , w ere d iscu ssed  in  term s o f  

w hether these r igh ts  w o u ld  protect a taxp ayer aga in st certain  p ractices and procedures o f  

S A R S ,  s p e c if ic a lly  the procedures related to garn ishee  orders, that is, th ird  party 

appointm ents, in  accordance  w ith  sectio n  179 o f  the T a x  A d m in istra tio n  A c t. In  the fo llo w in g  

sub-section, the righ t to ju st  ad m in istrative  action  w il l  be d iscussed .

211

212
61 SATC 163; 1999 (2) SA 757.
(1990) 1 SCR 627, (1990) 2 CTC 103, 90 DTC 6243.



62

3.11 Right to just administrative action
W ith  regard  to natural ju s t ic e  there are tw o term s syn o n ym o u s w ith  the practice: audi alteram 

partem and nemo iudex in propria causa. N a tu ra l ju stic e  im p lie s  fa irness, equity, and 

e q u a lity .213 T h e  L a t in  term  audi alteram partem em bodies the concept in  la w  that no person 

should  be co ndem ned unheard; it is  a k in  to due process. T h e  notion  that an in d iv id u a l w hose  

life , lib erty , o r property is  in  le g a l je o p a rd y  has the righ t to confront the evid en ce  aga in st h im  

or her in  a fa ir  h earin g is  one o f  the fundam ental p rin c ip le s  o f  C o n stitu tio n a l L a w .214 It  is  a 

f irm ly  established ru le  o f  co m m o n  la w  that a ju d g e  o r anyone e x e rc is in g  a ju d ic ia l  fu n ctio n  

m ust hear both sides o f  eve ry  case: not o n ly  the p la in t if f  o r prosecutor, but a lso the defendant, 

m ust be h eard.215 T h is  u p h o ld s the ru le  o f  fa ir  h earin g that no one should  be condem ned 

unheard.

Nemo iudex in propria causa constitutes the ru les aga in st b ias, m ean in g no one should  be 

m ade a ju d g e  in  h is  o w n cau se .216 B ia s  m eans an operative pre jud ice, w hether co n scio u s or 

u n co n sc io u s, in  re latio n  to a party o r issue. T h e  ru le  aga in st b ias flo w s fro m  the fo llo w in g  

tw o p rin c ip les:

a) N o  one should  be a ju d g e  in  h is  or her o w n cause

b ) Ju stice  should  not o n ly  be done but m a n ife stly  and u ndo ubted ly be seen to 

be done.217

3.12 The Constitution
Se ctio n  33 o f  the C o n stitu tio n  guarantees that ad m in istrative  action  w il l  be reasonable, 

la w fu l, and p ro ce d u ra lly  fa ir, and ensures that people have the r ig h t to a sk  fo r w ritten  reasons 

w hen ad m in istrative  action  has a negative  im p act on them. Se ctio n  33 o f  the C o n stitu tio n  

states that:

3 Maskhija AK, Principles of natural justice.
http://www.lawpact.org/uploads/PRINCIPLES%20OF%20NATURAL%20JUSTICE.pdf (accessed 30/05/16).
214 The free dictionary by Farlex, http://legal-dictionarv.thefreedictionary.com/constitutional+law 
(accessed5/30/2016).
215 Kelly, J. "Audi Alteram Partem Rule: Note". (1964) Natural Law Forum. Paper 84. 
http://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1083&context=nd naturallaw forum (accessed 
30/05/16).
216 Maskhija, AK. Principles of natural justice.
http://www.lawpact.org/uploads/PRINCIPLES%20OF%20NATURAL%20JUSTICE.pdf (accessed 30/05/16).
217 Ibid.

http://www.lawpact.org/uploads/PRINCIPLES%20OF%20NATURAL%20JUSTICE.pdf
http://legal-dictionary.thefreedictionary.com/constitutional+law
http://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1083&context=nd_naturallaw_forum
http://www.lawpact.org/uploads/PRINCIPLES%20OF%20NATURAL%20JUSTICE.pdf
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(1 ) E v e ry o n e  has the r ig h t to ad m in istrative  action  that is la w fu l, reasonable  and 

p ro ce d u ra lly  fair.

(2 ) E v e ry o n e  w h o se  righ ts  have been a d verse ly  affected  b y  ad m in istrative  action  

has the righ t to be g iv e n  w ritten  reasons.

(3 ) N a tio n a l le g is la t io n  m ust be enacted to g iv e  effect to these righ ts, and m ust

(a ) p ro vid e  fo r the re v ie w  o f  ad m in istrative  action  b y  a court or, w here 

appropriate, an independent and im p artia l tribunal;

(b ) im pose  a duty on the state to g iv e  effect to the righ ts  in  subsectio ns (1 ) and 

(2 ); and

(c )  prom ote an e ffic ie n t adm in istration.

Se ctio n  3 3 (3 ) gave  rise  to the p ro m u lgatio n  o f  the P ro m o tio n  o f  A d m in istra tiv e  Ju stice  A c t 218 

w h ic h  ensures p ro ce d u ra lly  fa ir  ad m in istrative  actions and p ro v id in g  the r ig h t to request 

reasons fo r ad m in istrative  actions and d ec is io n s and to have such  actio n s rev iew ed  in  court. It  

is  le g is la t io n  that seeks to prom ote acco u n tab ility ; it dem ands that procedures fo llo w e d  in  

ta k in g  ad m in istrative  actio n s be c le a r ly  stated and that those affected be g iv e n  notice o f  the 

righ t to re v ie w  o r appeal d ec is io n s as w e ll as be p ro vid ed  w ith  the reasons w h y  d ec is io n s 

w ere made.

3.13 Promotion of Administrative Justice Act
Se ctio n  1 o f  the P ro m o tio n  o f  A d m in istra tiv e  Ju stice  A c t  ( P A J A )  defines ad m in istrative  

action  as: any d e c is io n  taken, or any fa ilu re  to take a d ecisio n , by:

(a ) an o rgan  o f  state, w hen

(i)  e xe rc is in g  a po w er in  term s o f  the C o n stitu tio n  or a p ro v in c ia l constitution; 

or

( ii)  e xe rc is in g  a p u b lic  po w er or p erfo rm in g a p u b lic  fu n ctio n  in  term s o f  any 

le g is la tio n ; or

(b ) a natural o r ju r is t ic  person, other than an o rgan  o f  state, w hen e x e rc is in g  a p u b lic  

p o w er or p erfo rm in g a p u b lic  fu n ctio n  in  term s o f  an em p o w ering  p ro v is io n ,

218 3 of 2000.
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w h ic h  a d verse ly  affects the righ ts  o f  any person and w h ic h  has a d irect external 

le g a l effect.

Se ctio n  1 can be b ro ken  dow n as fo llo w s:

• a d ec is io n  (o r fa ilu re  to m ake a d ec is io n );

• o f  an ad m in istrative  nature;

• m ade in  term s o f  an em p o w ering p ro v is io n ;

• b y  an o rgan  o f  state or a natural o r ju r is t ic  person;

• w h ic h  a d verse ly  affects the righ ts  o f  any person;

• and has a d irect external le g a l effect.

A decision
H o e x te r219 * argues that not every o ff ic ia l act is  a d ecision . T h is  v ie w  

Bhugwan v JSE Ltd220 w h ere in  a series o f  steps w a s proposed b y  counsel 

and accepted b y  C la a sse n  J. In  su m m ary the steps are as fo llo w s:

1. E x c e p t  w here an authority acts o f  its o w n acco rd  a f in a l ap p licatio n , request, or 

c la im  m ust have been addressed to the authority to exercise  its p u b lic  po w er in  

re lation  to a set o f  factual c ircum stan ce s a p p licab le  to the subject.

2. A l l  re levant in fo rm atio n  m ust have been gathered and p laced  before the authority.

3. There  m ust have been an eva lu ative  p rocess in  w h ic h  in fo rm atio n  w as 

considered.

4. A  c o n c lu s io n  m ust have been reached b y  the authority as to h o w  its pow ers 

should  be exercised.

5. There  m ust have been an e xercise  o f  po w er based on the co n c lu s io n  reached.

w a s supported in  

fo r the respondent

Of administrative nature
In  Sokhela v MEC for Agricultural and Environmental Affairs (KZN),221 Wallis J  suggested 

that the phrase serves tw o  im portant and related purposes. It  em phasises first that the

219

220 

221

Hoexter, C. 2015. Administrative Law in South Africa, 2nd
2010 (3) SA 355 (GSJ) para 10.
2010 (5) SA 574 (KZP) para 61.

ed, 199.
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id e n tifica tio n  o f  a d m in istra tive  actio n  does not o ccu r b y  d efau lt but re q u ires a p o sitiv e  

fin d in g  and, se co n d ly , that the d ia g n o sis o f  a d m in istra tive  actio n  is  not a m ech an ica l p ro cess 

o r so m eth ing to  be interfered  w ith  because that actio n  does not fa ll u nder the lis t  o f

e xc lu sio n s. 222

Made in terms o f an empowering provision
H o e xte r states that the d e fin itio n  o f  em p o w ering p ro v is io n  m ay be v e ry  w id e ; it m ay m ean a 

law , ru le  o f  com m on law , cu sto m ary law , o r an agreem ent, instrum ent, o r other docum ent in  

term s o f  w h ic h  an a d m in istra tive  actio n  w as p u rp o rted ly taken. 223 In  the m atter o f  M a ra is  v  

D e m o cra tic  A llia n c e , 224 a case  co n ce rn in g  the re m o va l o f  a M a yo r and the subsequent 

term in atio n  o f  h is  m em bersh ip  o f  a p o lit ic a l party, V a n  Z y l J  he ld  that the actio n s w ere u ltra  

v ire s  the p a rty ’ s co n stitu tio n  and co u ld  not q u a lify  as an a d m in istra tive  actio n  because, b e in g  

u ltra  v ire s, they la cke d  an em p o w ering p ro v isio n .

By an organ o f state
O rga n s o f  the state are capab le  o f  p e rfo rm in g  a d m in istra tive  a ctio n s w hen they e xe rcise  

po w ers in  term s o f  the C o n stitu tio n , a p ro v in c ia l co n stitu tio n , o r le g is la tio n .225 T h e  o rg a n ’ s 

e xe rcise  o f  an y p o w er in  term s o f  the n ecessary and ap propriate  la w  w ill q u a lify , w h ile  

e xe rc ise s o f  p o w er o r p erform ances o f  fu n ctio n s in  term s o f  le g is la tio n  are re stricted  to p u b lic  

po w ers and p u b lic  fu n ctio n s .226

In  Van Z y l v  N ew  N a tio n a l P a rty 227 the co urt held  that a p a rty ’ s d e c is io n  to  re ca ll a delegate  

to the N a tio n a l C o u n c il o f  P ro v in ce s  w as the e xe rc ise  o f  p u b lic  po w er and had a strong 

“ p u b lic  com ponent” , sin ce  it w o u ld  a ffe ct the co n stitu tio n  o f  v a rio u s b o d ie s and im p act on 

the co m m u n ity at the lo c a l and p ro v in c ia l le v e l. O n  the note o f  p u b lic  interest, N a tio n a l 

H o rs e ra c in g  A u th o rity  o f  So u th e rn  A fr ic a  v  N a id o o  can  be referred  to . 228 C o n s id e rin g  the 

go ve rn m en t’ s stro n g interest in  sport, the m o n o p o listic  co n tro l w ie ld e d  b y  re g u la to ry  b o d ies 

in  sports lik e  h o rse -ra c in g  and the su b stan tia l am ount o f  m oney generated b y  the sport, the

222
223
224
225
226

Para 61.
H oexter, C. 2015. A d m in istrative  Law  in So uth  A frica , 2 nd ed, 205. 
2002 (2) BCLR 171 (C) para 52-5.
H oexter, C . 2015. A d m in istrative  Law  in So uth  A frica , 2 nd ed, 206. 
Ibid.
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co urt co u ld  not e xclu d e  sp o rtin g  b o d ies fro m  P A J A  and fo u n d  no reason  w h y  P a rlia m e n t 

sh o u ld  have o ve rlo o ke d  them  w hen en actin g  the statute.229

Which adversely affects the rights o f a person
T h e  d e c is io n  taken  m ust im pose  a burden on a person  in  ord er to q u a lify  as “ a d ve rse ly  

a ffe cts” .230 A c c o rd in g ly , i f  a person  has a le g itim a te  exp ectatio n, a lb e it fro m  a re g u la r 

p ractice  o r a reasonab le  exp ectatio n , the person  w ill, in  acco rd an ce  w ith  th is  d o ctrin e , be ab le 

to acq u ire  a le g a l rem edy.

Has a direct legal effect
T h is  phrase in d ica te s that the d e c is io n  has a “ d isce rn ib le  e ffect on an in d iv id u a l” and seem s 

to be re lated  to the term  “ a d ve rse ly  a ffe cts” .231 232

Is SARS bound?
In  the case o f  C a rls o n  In vestm en ts S h a re b lo c k  (P ty ) L t d  v  C o m m issio n e r f o r  the S A  R even u e  

S e rv ic e 232 it w as held  that S A R S  does indeed p erfo rm  a d m in istra tive  acts as d escrib ed  in  

se ctio n  33 o f  the C o n stitu tio n . A s  a re su lt o f  the aforem entio ned ra tio  d e c id e n d i S A R S  is  

su b ject to sectio n  33 o f  the C o n stitu tio n  w h ic h  e ncap su lates the a u d i a ltera m  p a rte m  ru le  and 

the duty to act fa ir ly .233 A c c o rd in g ly  S A R S  has to  adhere to the p rin c ip le  o f  a u d i a lteram  

p a rtem  and has to  act fa ir ly .

Se ctio n  179 o f  the T a x  A d m in istra tio n  A c t  reads:

(1 ) A  se n io r S A R S  o ffic ia l m ay b y  n o tice  to  a person w ho h o ld s o r ow es o r w ill h o ld  

o r ow e any m oney, in c lu d in g  a p en sio n , sa la ry  and w age o r other rem uneration, 

fo r o r to a taxp ayer, req u ire  the person  to  p ay the m oney to  S A R S  in  sa tisfa ctio n  

o f  the ta xp a ye r’ s ta x  debt.

T h e  C o n stitu tio n a lity  o f  the appointm ent o f  a ta xp a y e r’ s agent o r th ird  p arty w ill be 

d iscu sse d  as th is  d e c is io n  b y  S A R S  can  be seen as a u n ila te ra l ap p ro p riatio n  w ith  no n o tice  or

229 Ibid.
230 H oexter, C. 2015. A d m in istrative  Law  in So uth  A frica , 2 nd ed, 220.
231 Keulder, C. 2012. D oes the  co n stitu tio n  prote ct ta xp a ye rs aga in st the m igh ty  SA R S?  -  an in q u iry  in to  the 
co n stitu tio n a lity  o f se lected tax  p ractices and procedures. U np ublishe d  M aste r's thesis. Pretoria. U n ive rs ity  of 
Pretoria  at 18.
232 2002 (5) BCLR 521 (W ) at 531.
233 Keulder, C. 2012. D oes the  co n stitu tio n  prote ct ta xp a ye rs aga in st the m igh ty  SA R S?  -  an in q u iry  in to  the 
co n stitu tio n a lity  o f se lected tax  p ractices and procedures. U np ublishe d  M aste r's thesis. Pretoria. U n ive rs ity  of 
Pretoria  at 18.
233 2002 (5) BCLR 521 (W ) at 13.
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o p p o rtu n ity  to  the ta xp a ye r to state h is o r her case, w h ich  seem s to  v io la te  the p rin c ip le  o f  the 

a u d i a ltera m  p a rtem  ru le.

A s  d iscu sse d  in  the p re vio u s chapter the garn ish e e  ord er issu e d  b y  S A R S  is  s ig n ific a n tly  

d iffe re n t fro m  a norm al c iv il garn ish e e  order. T h e  one u tilize d  b y  S A R S  has m ore fa r- 

re a ch in g  co nsequences b y  co m p ariso n  to  the c iv il garn ish e e  order. S A R S  does not require  

ju d ic ia l su p e rv isio n  and the C o u rts never get the o p p o rtu n ity  to  e xe rcise  d iscre tio n  com pared 

w ith  the c iv il garn ish e e  order, in  w h ic h  the C o u rt has an unfettered d iscre tio n  re ga rd in g  

garn ish e e  ord ers and m ay v a ry  o r set asid e  a garn ish e e  ord er i f  it can  be p ro ven  that the 

ju d g m e n t debtor m ay not be ab le  to  m ain ta in  h im  o r h e rse lf and h is  o r her dependants after 

sa tisfa ctio n  o f  the garn ish ee  o rd e r.234

K e u ld e r states that in  o b ta in in g  a garn ish e e  ord er a C o u rt o rder is  a p re req u isite , u n lik e  in  the 

appointm ent a ta xp a y e r’ s age n t.235 T h e re fo re  w hen a garn ish e e  ord er is  obtained the 

ju d g m e n t debtor w o u ld  have been g iv e n  am ple  o p p o rtu n ity  to  defend the actio n  before 

ju d g m e n t is  granted, fo r instan ce  b y  f ilin g  a n o tice  o f  in tentio n  to  defend. K e u ld e r re iterates 

that in  the event that a garn ish ee  (o r in  the M a g istra te s’ C o u rt a lso  a ju d g m e n t debtor) is  not 

sa tisfie d  w ith  the garn ish e e  ord er issu ed  the reasons m ust be heard in  a C o u rt a p p lica tio n .236 

W hen a ta xp a y e r’ s agent is  appointed the agent is  le g a lly  bound to  tran sfe r fu n d s in  fa v o u r o f  

the ta xp a ye r to S A R S . A c c o rd in g ly , there is  no o p p o rtu n ity  fo r the ta xp a ye r o r an agent to 

p ro v id e  reasons not to co m p ly  w ith  the ap p o in tm en t.237 Fu rth e r i f  the agent n o tifie s  the 

ta xp a ye r after the tran sfe r o f  m oney it is  m ere ly  a m atter o f  co u rte sy .238

K e u ld e r co n clu d e s b y  re m a rk in g :

It  therefore seem s that S A R S  e n jo ys a lm o st d raco n ian  po w ers to  effect speedy 

co lle c tio n  o f  taxes w h ic h  seem s to  be to the detrim ent o f  the a u d i a lteram  

p a rte m , and lik e w ise  to the rig h t to ju s t a d m in istra tive  action . 239

It  is  subm itted  that S A R S ’ s p o w ers, w hen ap p o in tin g  a ta xp a y e r’ s agent o r th ird  party, 

exceed s the po w ers a v a ila b le  to  other lit ig a n ts  in  o b ta in in g  a garn ish e e  order.

4 Section 65J (6) of the Magistrates' Court Act 32 of 1944.
235 Keulder, C. 2012. Does the constitution protect taxpayers against the mighty SARS? -  an inquiry in to the 
constitutionality of selected tax practices and procedures. Unpublished Master's thesis. Pretoria. University of 
Pretoria at 31.
236 Ibid.
237 Ibid.
238 Ibid.
239 Ibid.
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3.14 Does the appointment of a taxpayer’s agent constitute 

administrative action?
F o r  a ta xp a ye r to re ly  on the rig h t to ju s t a d m in istra tive  actio n , it m ust be p ro ven  that the 

d e c is io n  to  appoint a th ird  p arty  am ounts to and co n stitu tes an a d m in istra tive  actio n . F o r  an 

actio n  to  be an a d m in istra tive  actio n  there needs to be a d e c is io n  (o r fa ilu re  to  m ake a 

d e c is io n ) o f  an a d m in istra tive  nature m ade in  term s o f  an em p o w ering p ro v is io n  b y  an organ  

o f  state w h ich  a d ve rse ly  a ffe cts the rig h ts  o f  an y person  and has a d ire ct extern al le g a l 

e ffe ct.240

Is  the rig h t o f  a ta xp a ye r in frin g e d  w h en  S A R S  w ith d raw s m oney fro m  a ta xp a y e r’ s b an k 

account? A s  d iscu sse d  above m oney does co nstitute  as p ro p erty and as su ch  S A R S  w o u ld  be 

v io la t in g  a ta xp a y e r’ s rig h t to property as entrenched under sectio n  2 5 (1 ) o f  the C o n stitu tio n .

B a se d  on that d iscu ssio n , a d e c is io n  b y  S A R S  to appoint a ta xp a y e r’ s agent or th ird  p arty 

w o u ld  co nstitute  a d m in istra tive  actio n  and the ta xp a ye r w o u ld  a c c o rd in g ly  be ab le  to re ly  on 

the rig h t to ju s t a d m in istra tive  actio n , w h ich  in c lu d e s the p rin c ip le  o f  a u d i a ltera m  partem .

In  the case o f  H in d ry  v  N e d c o r,241one argum ent w as that sectio n  99 o f  the In co m e  T a x  A c t, 

n ow  rep laced  b y  sectio n  179 o f  the T a x  A d m in istra tio n  A c t , in frin g e d  on the rig h t to ju st 

a d m in istra tive  actio n  (i.e . such  actio n  that is  reasonab le  and p ro ce d u ra lly  fa ir). T h e  ap p lican t 

argued that he w as not g iv e n  a h earin g  b efo re  the n o tice  in  term s o f  se ctio n  99 o f  the In co m e  

T a x  A c t  w as issu e d  and that, w hen issu in g  it, the C o m m issio n e r had not stated h is reasons fo r 

d o in g  so. T h e  ap p lica n t w ent on to argue that the p ro v is io n s to  issu e  garn ish e e  orders:

. . . em pow ered the C o m m issio n e r . . . to issu e  and serve an assessm ent on one day, 

to m ake it p ayab le  the next, to take  ju d g m e n t in  e ffect and w ith o u t notice  to the 

taxp a ye r on the th ird  and to  lau n ch  sequestratio n  p ro cee d in gs a ga in st the ta xp a ye r on 

the fourth , w h ile  the ta xp a ye r is  thro u gh o u t th is  p erio d  denied the rig h t to ch a lle n ge  

the m erits o f  the C o m m issio n e r's assessm ent before the o rd in a ry  co u rts.242

W u n sh  J  stated that the a u d i a ltera m  p a rtem  p rin c ip le  m ay in  ap propriate  cases be sa tisfie d  

b y  a p a rty ’ s b e in g  heard after an adverse  d e c is io n  has been taken, and he m ade referen ces to

240 Se ction  1 o f PAJA.
241
242

1999 (2) S A  757 (W ). 
910 E-F.
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cases in  w h ic h  the v ie w  w as sh ared .243 In  h is  o p in io n , it w as im p lic it  in  the p ro v is io n s o f  the 

A c t  that if , fo r exam ple , it w ere su b seq uen tly found, as a re su lt o f  representations to  the 

C o m m issio n e r o r any other re co n sid eratio n  b y  h im  o f  the c la im  o r a d e c is io n  on appeal, that 

any am ount p a id  to  the C o m m issio n e r b y  the agent w as not due, the ta xp a ye r w o u ld  be 

entitled  to  repaym ent o f  w hat w as reco vered  fro m  its  “ agent” o r th ird  p arty and, in  som e 

cases w ith  interest.

T h e  co u rt held  that even tho ugh  the attachm ent o f  a ta xp a y e r’ s m oney fro m  a b a n k acco u n t 

m ay be regarded  as a se izu re  o f  p roperty, th is  fo rm  o f  e xecu tio n  is  g e n e ra lly  a v a ila b le  to 

enfo rce  a ju d g m e n t so u n d in g in  m oney and that it is  esse n tia l that a ta xp a ye r does not re ce ive  

n o tice  p rio r to the issu in g  o f  a n o tice  to  appoint another person, in  th is  in stan ce  a b an k, as it 

w o u ld  fru strate  the R e ven u e  S e rv ic e ’ s a b ility  to  re co ve r due ta x e s .244

W u n sh  co n clu d ed  that the C o m m issio n e r fo r the R e ven u e  S e rv ic e  p ro v id e d  o ve rw h e lm in g  

e vid en ce  that sectio n  99 o f  the In co m e  T a x  A c t  is  a reasonab le  and n ecessary  lim ita tio n  o f  a 

ta xp a y e r’ s rig h t to ju s t a d m in istra tive  actio n  and prop erty and that the ta xp a y e r’ s p ro b lem s 

w ith  sectio n  99 o f  the In co m e  T a x  A c t  w ere, in  th is  case, s tric tly  acad em ic as the ta xp a ye r 

w as in fo rm ed  o f  the appointm ent o f  the age n t.245 H e  h eld  that the appointm ent o f  a ta xp a y e r’ s 

agent is  n ecessary  fo r speedy co lle c tio n  o f  ta xe s and acts as a w eapon o f  great im p o rtan ce  to 

the State.

In  M pande F o o d lin e r  C C  v  C o m m issio n e r fo r  So u th  A fr ic a n  R even u e S e rv ic e  the co u rt set 

asid e  n o tices issu e d  u n der sectio n  47 o f  the V a lu e -A d d e d  T a x  A c t  on the b a sis  that the d en ia l 

o f  the a u d i a ltera m  p a rte m  p rin c ip le  befo re  is su in g  n o tices u nder se ctio n  47 o f  the V a lu e - 

A d d ed  T a x  A c t  in frin g e d  sectio n  33 o f  the C o n stitu tio n . 246 In  C o n tra ct S u p p o rt S e rv ic e s  

(P ty ) L t d  a n d  O th e rs  v  C o m m iss io n e r: S A R S  a n d  O th e rs , 247 the ta xp a ye r ap p lied  fo r the 

settin g asid e  o f  n o tices issu e d  u nder sectio n  47 o f  the V a lu e -A d d e d  T a x  A c t  on the b a sis that 

the a u d i a ltera m  p a rtem  p rin c ip le  had not been observed. T h e  co urt refused to  a llo w  the 

ch a lle n g e  to  the n o tices issu e d  pursuant to sectio n  47 o f  the V a lu e -A d d e d  T a x  A c t  because 

the n o tices w ere not u ltra  v ire s  the C o n stitu tio n . In  Sm a rtph o ne S P  (P ty ) L t d  v  A B S A  B a n k  * 244 245 * *

(Ca b in e t fo r the  T e rrito ry  o f So uth  W e st A frica  v  C h ikane  and A n o th e r 1989 (1) SA  349 (A) at 379F - G; 
A d m in istra to r, T ra n sva a l and O th ers v  T ra u b  and O th e rs 1989 (4) S A  731 (A) at 748G  - H).
244 Para 55.
245 Para 59.
246
247

63 SA TC  46.
1999 (3) S A  1133 (W ).

http://0-ipproducts.jutalaw.co.za.wam.seals.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5bfield%20folio-destination-name:%27891349%27%5d&xhitlist_md=target-id=0-0-0-87773
http://0-ipproducts.jutalaw.co.za.wam.seals.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5bfield%20folio-destination-name:%27894731%27%5d&xhitlist_md=target-id=0-0-0-28921
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L t d  a n d  A n o th e r248 the co urt referred  a p p ro v in g ly  to  the com m ents m ade b y  Ju d g e  B re tt in  

the C o n tra c t S u p p o rt a n d  O th e rs  v  C o m m iss io n e r: S A R S  a n d  O th e rs  case. T h e  co u rt pointed 

out that in  d ete rm in in g  w hether the ta xp a y e r’ s rig h t to a d m in istra tive  ju s tic e  had been 

v io la te d , it is  n ecessary  to  take  acco u n t o f  the circu m stan ce s o f  each case  and it w as u n ab le  to 

support the d e c is io n  in  M pande F o o d lin e r  C C  v  C o m m issio n e r fo r  So u th  A fr ic a n  R even u e  

S e rv ic e . T h u s the co u rts have held  that the issu e  o f  n o tices u nder sectio n  99 o f  the In co m e  

T a x  A c t  (rep ealed  and rep laced  b y  sectio n  179 o f  the T a x  A d m in istra tio n  A c t)  o r sectio n  47 

o f  the V a lu e -A d d e d  T a x  A c t  do not u n la w fu lly  v io la te  the ta xp a y e r’ s rig h t to ad m in istrative  

ju s tic e  as e n visag ed  in  the P ro m o tio n  o f  A d m in istra tiv e  Ju stice  A c t.

3.15 Conclusion
T h is  chapter has d iscu sse d  the co n stitu tio n a l rig h ts  o f  a ta xp a ye r and found  fo u r rig h ts  to 

w h ich  to  p ay sp e c ific  attention. T h e se  are the rig h ts  to p riv a c y , p roperty, access to the court 

and the rig h t to a d m in istra tive  ju stic e . T h e  ch ap ter review ed  the im p lic a tio n  o f  garn ish e e  

orders in  re la tio n  to each rig h t separately. A s  p o inted  out in  d iscu ss io n  the degree and extent 

o f  in frin g e m e n t o f  the sa id  rig h ts  w ere d ifferen t.

C ro o m e states that it does not appear that sectio n  99 (n o w  sectio n  179 o f  the T a x  

A d m in istra tio n  A c t)  v io la te s the rig h ts  o f  ta xp a ye rs enshrined  in  the C o n stitu tio n .* 249 C le a r ly , 

w here S A R S  has not issu e d  an assessm ent to a taxp ayer, o r has o th erw ise  abused its  pow ers, 

the ta xp a ye r w o u ld  be entitled  to  approach  a co urt fo r re lie f and sh o u ld  be entitled  to  re co ve r 

dam ages fro m  S A R S .250

B e fo re  the C o m m issio n e r issu e s the garn ish e e  order S A R S  m ust f irs t ly  issu e  an assessm ent to 

the ta xp a ye r re fle ctin g  an am ount p ayab le  to  S A R S .251 Se ctio n  9 6 (1 ) o f  the T a x  

A d m in istra tio n  A c t  states that S A R S  m ust issu e  to the taxp a ye r assessed  a n o tice  o f  the 

assessm ent m ade b y  statin g; the nam e o f  the taxp aye r; the ta xp a y e r’ s ta xp a ye r reference 

num ber, o r i f  one has not been a llo cate d , any other fo rm  o f  id e n tifica tio n ; the date o f  the 

assessm ent; the am ount o f  the assessm ent; the ta x  p erio d  in  re la tio n  to  w h ich  the assessm ent 

is  m ade; the date fo r p a y in g  the am ount assessed; and a su m m ary o f  the pro ced u res fo r 

lo d g in g  an o b je ctio n  to the assessm ent.

66 SA TC  241.
249 C ro o m e , B. 2010. Last reso rt fo r SA R S to e ffect co llectio n  o f dues.
h ttp s://w w w .e n sa frica .co m /U p lo a d s/lm a g e s/n e w s/1 0  08  1 0 % 2 0 0 1 % 2 0 0 1 lr1 0 0 8 LA W  A L  12 .p df (accessed
31/05/16).
250
251

Ibid.
Ibid.

https://www.ensafrica.com/Uploads/Images/news/10_08_10%2001%2001lr1008LAW_AL_12.pdf
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A c c o rd in g  to  gen eral p ractice , the ta xp a ye r w o u ld  ty p ic a lly  a lso  re ce ive  a statem ent o f  

acco u n t re fle ctin g  the am ount p ayab le  to  S A R S  w hereupon S A R S  w o u ld  issu e  letters o f  

dem and o r n o tices to  the ta xp a ye r req uesting paym ent o f  the sum  re fle cted  w ith in  a sp e cifie d  

p e rio d .252 M o re  often than not S A R S  w o u ld  a lso  telephone the ta xp a ye r to ad vise  that the 

am ount rem ain s p ayab le  and that co lle c tio n  steps w ill be taken  sh o u ld  the ta x  not be p a id  

w ith in  a fu rth er p erio d  o f  tim e .253 S A R S  therefore  o n ly  u ses sectio n  179 o f  the T a x  

A d m in istra tio n  A c t  once the ta xp a ye r has fa ile d  to  engage w ith  S A R S  e ither to  d ispute  the 

assessm ent o r to m ake arrangem ents fo r im bursem ent. S A R S  m akes use  o f  the garn ish e e  

order as a la st resort. It  has been esta b lish ed  that the appointm ent o f  a ta xp a y e r’ s agent is  not 

u n co n stitu tio n a l. T h e  use  o f  garn ish e e  orders - th ird  p arty  appointm ents - s t ill has in tru siv e  

elem ents and in  the la st chapter o f  th is  th e sis recom m endatio ns w ill be d iscu sse d  that co u ld  

render S A R S  debt co lle c tio n  easy, co n ven ien t, and co n stitu tio n a lly  sp e akin g , taxp aye r- 

frie n d ly . T h e  n ext chapter w ill adopt the sam e ap p ro ach  o f  re v ie w in g  the extent to  w h ich  the 

ta xp a ye r rig h ts  are in frin g e d  b y  th ird  p arty  appointm ents but fro m  a Z im b a b w e a n  

p ersp ective.

252
253

Ibid.
Ibid.
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Chapter 4: GARNISHEE ORDERS AND THEIR

CONSTITUTIONAL IMPLICATIONS IN TAX COLLECTION IN 

ZIMBABWE

4.1 Introduction
F ro m  the outset, it sh o u ld  be noted that Z im b a b w e a n  co n stitu tio n a l ju risp ru d e n ce  is  not as 

im bedded and co m p reh en sive  as is  So u th  A fr ic a ’ s, and th is  s ig n ific a n tly  lim its  an y e xte n sive  

co n stitu tio n a l d iscu ss io n  o f  Z im b a b w e a n  law . In  Z im b a b w e  the ta x  au th o rities, the 

Z im b a b w e  R e ve n u e  A u th o rity  (Z IM R A ) , have the p o w er to appoint a th ird  p arty, kn o w n  as 

an “ agent” , in  ord er to enfo rce  the co lle c tio n  o f  ta x  w h ic h  is  due and p ayab le . T h e  ta xp a y e r’ s 

cred ito rs and/or acco u n ts are garn ish e d  to  sa tisfy  the debt p ayab le  to  Z IM R A . T h e  

C o m m issio n e r is  em pow ered and authorised  b y  statute to resort to garn ish ee  orders in  order 

to co lle ct debt. T h is  has co n stitu tio n a l im p lic a tio n s as the ta xp a ye r has rig h ts, w h ich  m ay be 

in frin g e d  in  the p rocess.

T h is  chapter d iscu sse s the co ncep t o f  th ird  p arty appointm ents b y  ta x  au th o rities in  debt 

co lle c tio n  in  Z im b a b w e . P a rtic u la r attention w ill be p a id  to  the co n stitu tio n a l im p lic a tio n s o f  

su ch  a p ractice , and sp e c ific  co n stitu tio n a l rig h ts  w ill be co n sid ered  in  the lig h t o f  th is 

p ractice  co n c lu d in g  w ith  an assessm ent o f  w hether a v io la tio n  o f  a g iv e n  rig h t is  reasonable  

and ju s tifia b le  in  a “ d em o cratic” so cie ty.

4.2 The legislation
T h e  In co m e  T a x  A c t  o f  Z im b a b w e ,254 in  se ctio n  58, w h ich  fa lls  u nder the h ead in g “P o w e r to 

appoint an agent” , states:

(1 ) T h e  C o m m issio n e r m ay, i f  he th in k s it n ecessary, declare  an y person  to  be the 

agent o f  an y other person, and the person  so d eclared  an agent sh a ll be the agent 

o f  su ch  other person  fo r the pu rp o ses o f  th is  A c t, and, n o tw ith stan d in g a n yth in g

254 [Chapter 23:06].
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to the co n trary co ntained  in  an y other law , m ay be req uired  to p ay an y ta x  due 

fro m  an y m oneys in  an y curren t account, d eposit acco u n t, fix e d  d ep o sit account 

o r sa v in g s acco u n t or fro m  an y other m oneys, in c lu d in g  p en sio n s, sa la ry , w ages 

o r any other rem uneration, w h ic h  m ay be held  b y  h im  fo r, or due b y  h im  to , the 

person  w hose agent he has been d eclared  to be.

T h e  Z im b a b w e a n  co u rts have co n firm e d  the need fo r the g iv e n  p ro v isio n . T h e  d e c is io n  in  

E d g a rs  S to re s  L im ite d  v  C o m m issio n e r o f  T a x e s255 supports the p ro p o sitio n  that the 

C o m m issio n e r m ay u tilis e  sectio n  58 o f  the A c t  fo r the purposes m entioned above.

Se ctio n  48 o f  the V a lu e -A d d e d  T a x  A c t  u ses s im ila r w o rd in g  and a s im ila r h ead in g, “P o w e r 

to appoint an agent” , and states:

(1 ) F o r  the purpose o f  su b se ctio n  (2 ) “ person” in c lu d e s (a ) a b ank, b u ild in g  so cie ty  

o r sa v in g s b an k; and (b ) a p artn ersh ip ; and (c ) an y o ffic e r in  the P u b lic  S e rv ic e ; 

and (d ) any p re scrib ed  person  in  re la tio n  to a p re scrib ed  se rv ice .

(2 ) T h e  C o m m issio n e r m ay, i f  he th in k s it n ecessary, declare  an y person  to  be the 

agent o f  an y other person, and the person  so d eclared  an agent sh a ll be the agent 

o f  su ch  other person  fo r the pu rp o ses o f  th is  A c t, and, n o tw ith stan d in g a n yth in g  

to the co n trary co ntained  in  an y other law , m ay be req uired  to p ay an y am ount 

o f  ta x, a d d itio n a l ta x, p en alty, o r interest due fro m  an y m oneys in  an y current 

acco u n t, d eposit acco u n t, fix e d  d ep o sit acco u n t o r sa v in g s acco u n t o r any other 

m oneys (a ) in c lu d in g  p en sio n s, sa la ry , w ages o r any other rem uneration, w h ich  

m ay be held  b y  h im  fo r, o r due b y  h im  to , the person  w hose agent he has been 

d eclared  to be; o r (b ) that the person  so d eclared  an agent re ce ive s as an 

in te rm ed iary  fro m  the other person.

T h e  tw o sectio ns, n am ely se ctio n  48 o f  the V a lu e -A d d e d  T a x  A c t  and se ctio n  58 o f  the 

In co m e  T a x  A c t  co n ta in  s im ila r w o rd in g  and a im  to  fa c ilita te  the co lle c tio n  o f  debt and to 

address the sam e m isch ie f.

4.3 The Constitution
Z im b a b w e  enacted a co d ifie d  C o n stitu tio n  on 21 M a y  20 1 3 .256 T h is  C o n stitu tio n , the second 

o f  its  k in d  in  the p ost-independence  era, w as preceded b y  the 1979 La n ca ste r C o n stitu tio n

255
256

1996 (2) ZLR747 (SC).
Constitution of Zimbabwe Amendment Act 20 of 2013.
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w h ich  ushered in  p o lit ic a l independence and sustained  the Z im b a b w e a n  le g a l system  fo r three 

d ecad es.257 It  is  notew orthy that the Z im b a b w e a n  C o n stitu tio n  reads v e ry  m uch  lik e  the So u th  

A fr ic a n  C o n stitu tio n , a rg u a b ly  the b ackbo ne  o f  that co u n try's tra n sitio n  to  a co n stitu tio n a l 

d em o cracy based on co n stitu tio n a lism .

It  is  re co g n ize d  in  the C o n stitu tio n  that no in d iv id u a l is  above the la w  to  the extent that 

se ctio n  2 (2 ) p ro v id e s that the o b lig a tio n s im posed  in  the C o n stitu tio n  are:

b in d in g  on e ve ry  person, natu ral o r ju r is t ic , in c lu d in g  the state and a ll e xe cu tive , 

le g is la tiv e , and ju d ic ia l in stitu tio n s and a ge n cie s o f  go vernm ent at e ve ry le v e l, and 

m ust be fu lf ille d  b y  them . 258

T h e  C o n stitu tio n  co n ta in s the D e c la ra tio n  o f  R ig h ts  in  C h ap te r 4 .259 A m o n g st other rig h ts, 

the C o n stitu tio n  o f  Z im b a b w e  p rotects the rig h t to p r iv a c y ,260 and the rig h t to p ro p e rty,261 and 

the rig h t to a fa ir  t r ia l.262 A  p a rtic u la rly  im portant rig h t in  th is  regard , d e se rv in g  o f  separate 

m ention, is  the rig h t to a d m in istra tive  ju s tic e  in  sectio n  68 o f  the C o n stitu tio n . T h is  rig h t, 

m ore d ire c tly  than m ost, a llo w s the p u b lic  to in stitu te  ju d ic ia l re v ie w  p ro cee d in gs to 

ch a lle n g e  state d e c is io n -m a k in g  on the gro u n d s o f  la w fu ln e ss, prom ptness, e ffic ie n c y , 

reasonab leness, p ro p o rtio n a lity , im p a rtia lity , and su b stan tive  and p ro ced u ra l fa irn e ss.263 In  

th is  w a y, the rig h t ensures that the state rem ain s acco u n tab le  to  the c itize n ry  at a ll tim es.

T h e  C o n stitu tio n  is  the suprem e la w  in  Z im b a b w e  and se ctio n  1 7 5 (4 ) o f  the C o n stitu tio n  

states:

I f  a co n stitu tio n a l m atter arise s in  an y p ro cee d in gs befo re  a co urt the person 

p re sid in g  o ve r that co urt m ay and i f  so requested b y  an y p arty  to the p ro ceed in gs, 

m ust, re fer the m atter to the C o n stitu tio n a l C o u rt u n le ss he o r she co n sid e rs the 

request m ere ly  fr iv o lo u s  o r ve xa tio u s.

T h is  sectio n  can  be read to gether w ith  sectio n  8 5 (1 ) under the h ead in g “E n fo rce m e n t o f  

fundam ental hum an rig h ts  and freedom s” w h ic h  p ro v id e s as fo llo w s:

7 M adebw e, T. 2014. "C o n stitu tio n a lism  and the  new  Z im b ab w e an  C o n stitu tio n ".[M id la n d s State  U n ive rsity  
Law  Review  V o l.1 ], 8. h ttp ://w w w .z im lii.o rg /zw /zw /io u rn a ls/M S U LR % 2 0 V o l% 2 0 1 -% 2 0 Q cto b e r% 2 0 2 0 1 4 .p d f 
(accesse d  12 Ju ly  2016).
258 M adebw e, T. 2014. C o n stitu tio n a lism  and the new  Z im b ab w e an  C o n stitu tio n , 13.
259 Se ction  85.
260 Se ction  57.
261 Se ction  71.
262 Se ction  69.
263 Se ction  62.

http://www.zimlii.org/zw/zw/journals/MSULR%20Vol%201-%20October%202014.pdf
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1. A n y  o f  the fo llo w in g  persons, n am ely,

a. any person  a ctin g  in  h is  o r her ow n interests;

b. any person  a ctin g  on b e h a lf o f  another person  w ho cannot act fo r h is  or 

h erse lf;

c. any person  a ctin g  as a m em ber, o r in  the in terests, o f  a gro u p  o r c la ss  o f  

persons;

d. any person  a ctin g  in  the p u b lic  interest;

e. any a sso cia tio n  a ctin g  in  the in terests o f  its  m em bers; is  e ntitled  to  approach 

a co urt, a lle g in g  that a fundam ental rig h t or freedom  enshrined  in  th is 

C h ap te r has been, is  b e in g  o r is  lik e ly  to  be, in frin g e d , and the co urt m ay 

gran t ap propriate  re lie f, in c lu d in g  a d e claratio n  o f  rig h ts  and an aw ard o f  

co m pensation.

A n y  o f  the perso n s liste d  above is  entitled  to  approach  a co urt a lle g in g  that a fundam ental 

rig h t o r freedom  enshrined  in  th is  chapter has been, is  b e in g , o r is  lik e ly  to  be in frin g e d  and 

the co urt m ay gran t appropriate  re lie f in c lu d in g  a d eclaratio n  o f  rig h ts  and an aw ard o f 

co m pensation.

T h is  m eans that i f  a ta xp a ye r b e lie ve s that h is  o r her co n stitu tio n a l rig h t has been in frin g e d  

the ta xp a ye r sh o u ld  ap proach  the C o u rt fo r redress. W ith  regard  to  the appointm ent o f  th ird  

p arties kn o w n  as “ agents” in  ord er to re co ve r debts, Z IM R A  does v io la te  ce rta in  ta xp a y e rs’ 

rig h ts, and it is  up to  the C o m m issio n e r to ju s t ify  w hether su ch  co nd u ct is  co n stitu tio n a l and 

w hether it is  in  the p u b lic  interests.

4.4 Constitutional judgment
O ne o f  the m ost im portant co n stitu tio n a l cases is  P a c k e rs  In te rn a tio n a l (P riv a te ) L t d  v  

Z IM R A , in  w h ic h  the ap p lica n t file d  an a p p lica tio n  to the C o n stitu tio n a l C o u rt after it w as 

co m p elled  b y  the Z im b a b w e  R e ve n u e  A u th o rity  (Z IM R A )  to  settle a contested tw e n ty-fo u r 

m illio n  U n ite d  States d o lla rs (U S $ 2 4  000 0 0 0 ) debt in  ta x  arre a rs.264 T h e  co m p an y w as 

ch a lle n g in g  the co n stitu tio n a l status o f  sectio n  48 o f  the V a lu e -A d d e d  T a x  A c t, w h ich  a llo w s 

Z IM R A  u n ila te ra lly  to  access b an k acco u n ts o f  c lie n ts  o r to in tercep t m o n ies o f  c lie n ts  fro m

264 T a x  M atrix  M o nth ly  up date , D e ce m b er 2015, 25. h ttp ://ta xm a trix .co .zw /w p - 
co n te n t/u p lo a d s/2 0 1 6 /0 1 /D e ce m b e r-2 0 1 5 -M T U .p d f (accessed  14 Jul. 16).

http://taxmatrix.co.zw/wp-content/uploads/2016/01/December-2015-MTU.pdf
http://taxmatrix.co.zw/wp-content/uploads/2016/01/December-2015-MTU.pdf
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debtors to re co ve r V a lu e -A d d e d  T a x  debts. A  s im ila r p ro v is io n  in  the In co m e  T a x  A c t  is  

se ctio n  58.

P a ck e rs argued that Z IM R A  sh o u ld  ap proach  the co u rts to get a garn ish ee  ord er before 

ra id in g  ta x  d e fa u lte rs’ b an k acco u n ts. It  a lle ge d  that sectio n  48 o f  the V a lu e -A d d e d  T a x  A c t  

den ies the firm ’ s rig h t to e q u a lity  befo re  the la w  and to  equal p ro tectio n  o f  the la w  as 

enshrined  u nder sectio n  5 6 (1 ) o f  the C o n stitu tio n  o f  Z im b a b w e , an advantage that is  not 

a v a ila b le  to  b u sinesses.

Fu rth er, Z IM R A  has the rig h t and p o w er to access b an k acco u n ts and to  take  m oney “ ow ed to 

it” , in  sp ite  o f  the fa ct that such  a p riv ile g e  is  not extended to  ta xp a ye rs w hen d e a lin g  w ith  

th e ir cred ito rs. T h is  p o sitio n  m ay im p ly  that Z IM R A  and the ta xp a ye rs are not equal before 

the law , and that Z IM R A  is  the p riv ile g e d  entity. T h e  p o sitio n  in  So u th  A fr ic a  u nder sectio n  

1 7 2 (1 ) o f  the T a x  A d m in istra tio n  A c t265 states:

I f  a person  has an o u tstan d in g ta x  debt, S A R S  m ay, after g iv in g  the person  at least 

10 b u sin e ss d a y s’ n o tice, f ile  w ith  the c le rk  o r re g istra r o f  a com petent co urt a 

ce rtifie d  statem ent settin g out the am ount o f  ta x  p ayab le  and ce rtifie d  b y  S A R S  as 

co rrect;

U n lik e  the So u th  A fr ic a n  p o sitio n , the In co m e  T a x  A c t  and the V a lu e -A d d e d  T a x  A c t  o f  

Z im b a b w e  m akes no p ro v is io n  fo r ju d ic ia l au th o rity  and o v e rsig h t d u rin g  the garn ish ee  

procedure.

P a ck e rs w anted sectio n  48 o f  the V a lu e -A d d e d  T a x  A c t  rem oved fro m  the statute b o o ks, 

c la im in g  that it v io la te s the C o n stitu tio n  and s p e c ific a lly  the rig h t to a d m in istra tive  ju stic e . In  

20 1 4 , P a ck e rs In te rn atio n a l w o n  a H ig h  C o u rt case that ordered Z IM R A  to  rem ove a 

garn ish e e  o rder that they had im posed  on the ta xp a y e r’ s b an k acco u n ts, to w a it seven d ays to 

im p o se  a new  ord er and to d esist fro m  “u n la w fu lly  in te rfe rin g  w ith  a p p lica n t’ s b u sin e ss 

operations and its  d ay to  d ay a c tiv itie s , in c lu d in g  the p la c in g  o f  its  o ffic e rs  o r agents at 

a p p lica n t’ s b u sin e ss p re m ise s.”

W hether sectio n  48 o f  the V a lu e -A d d e d  T a x  sh o u ld  be scrapped to  a llo w  e q u a lity  at la w  

betw een Z IM R A  and other c itize n s is  a m atter to be decid ed  b y  the co urts. E q u a lly  a p p lica b le  

is  the scra p p in g  o f  sectio n  58 o f  the In co m e  T a x  A c t. It  is  p rim a  fa c ie  that these sectio ns

265 28 of 2011.
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v io la te  a ta xp a y e r’ s rig h t o f  access to  co urts and the rig h t not to be a rb itra rily  d ep rived  o f 

p ro p e rty .266

4.5 The right to privacy
Se ctio n  57 o f  the Z im b a b w e a n  C o n stitu tio n  states that:

(1 ) E v e ry  person  has the rig h t to p riv a c y , w h ic h  in c lu d e s the rig h t not to have-

(a ) hom e, p rem ises, or property entered w ith o u t p erm issio n ;

(b ) person, hom e, p rem ises, o r prop erty searched;

(c ) p o sse ssio n s se ized ;

(d ) the p riv a c y  o f  th e ir co m m u n icatio n s in frin g e d ; or

(e ) h is  o r her health  co n d itio n  d isclo se d .

P r iv a c y  is  a fundam ental hum an rig h t, enshrined  in  num erous in te rn atio n al hum an rig h ts 

instrum ents. It  is  cen tra l to  the p ro tectio n  o f  hum an d ig n ity  and is  fundam ental to  m ost, i f  not 

a ll, d em o cratic so cie tie s. 267 268

In  M a y  2013 the Z im b a b w e a n  go vern m en t to o k  a s ig n ific a n t step to w ard s a ffirm in g  c it iz e n s ’ 

fundam ental rig h t to p riv a c y  b y  in c lu d in g  in  the n e w ly  approved  C o n stitu tio n  a sp e c ific  

guarantee o f  the rig h t to p riva cy . In  d o in g  so, the go vernm ent b ro u ght the co u n try  in to  lin e  

w ith  in te rn atio n a l best p ractice  re g a rd in g  co n stitu tio n a l rig h ts, and indeed  the C o n stitu tio n a l 

guarantee represented a s ig n ific a n t im p ro vem en t to those rig h ts set out b y  in te rn atio n al 

co ven an ts and d e cla ra tio n s that had a lread y been ra tifie d  b y  the co un try, su ch  as the A fr ic a n

C h a rte r on H u m an  and P e o p le ’ s R ig h ts  (A C H P R ) , w h ich  does not co ntain  a sp e c ific  rig h t to
268p riva cy .

A  p rim a ry  ch a lle n g e  as fa r as the p ro m o tio n  and p ro tectio n  o f  the rig h t to p riv a c y  in  

Z im b a b w e  is  co ncerned  is  caused b y  the la c k  o f  e ffe ctive  d o m estic ju d ic ia l o ve rsig h t 

m echan ism s, and the la c k  o f  e ffe ctive  reco u rse  w ith  w h ich  to  redress breaches. A  s ig n ific a n t

266 Ibid.
267 Sta k e h o ld e r Repo rt U n iversal Period ic  26th Se ssio n : Th e  R ight to  Privacy in Z im b ab w e  at 3. 
h ttp s://w w w .p riva cv in te rn a tio n a l.o rg /site s/d e fa u lt/file s/z im b a b w e  u p r2 0 1 6 .p d f (accessed  13 Ju l. 16).
268 S u b m iss io n s by the  Z im b ab w e  H um an Rights NGO  Forum . The  R ight to  Privacy in a D igital A ge , G eneral 
A sse m b ly  Reso lutio n  67/167.
h ttp ://w w w .o h ch r.o rg /D o cu m e n ts/ Issu e s/P riv a cy /Z im b a b w e H u m a n R ig h tsF o ru m .p d f (accessed  13 Jul. 16)

https://www.privacyinternational.org/sites/default/files/zimbabwe_upr2016.pdf
http://www.ohchr.org/Documents/Issues/Privacy/ZimbabweHumanRightsForum.pdf
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pro b lem  that m ust be addressed is  the la c k  o f  separation  betw een ju d ic ia ry  and p o lit ic a l 

ro le s .269

It  shou ld , how ever, be noted that sectio n  4 5 (2 ), as read w ith  se ctio n  86, sh o w s that there is  no 

abso lute  rig h t to p riva cy . Se ctio n  8 6 (2 ) o f  the C o n stitu tio n  on “ L im ita tio n  o f  rig h ts  and 

freedom s” p ro v id e s that a fundam ental rig h t m ay be lim ite d  in  term s o f  the la w  o f  gen era l 

a p p lica tio n  and to  the extent that the lim ita tio n  is  fa ir, reasonab le, n ecessary, and ju s tifia b le  

in  a d em o cratic so cie ty , based on openness, w here it is  n ecessary  fo r “ p u b lic  in terest” , e.g. 

tax. The re fo re , the rig h t to p riv a c y  is  not an abso lute  rig h t and needs to  be b a lan ced  w ith  the 

g o a ls  and o b je ctive s o f  the R even u e  A u th o rity . T h e  co lle c tio n  o f  taxes is  param ount to the 

p u b lic  in terests and in  som e in stan ces the rig h t to p riv a c y  m ay need to  be lim ite d  in  ord er that 

the p u b lic  interest be protected.

4.6 Right to property
P ro p e rty  rig h ts  can  be d efin ed  as “the e x c lu s iv e  rig h t o f  p o sse ssin g  so m eth in g” o r “ ru le s 

g o ve rn in g  the use  o f  re so u rces” .270 In  its  m ost b a s ic  fo rm , a “ p ro p erty rig h t” is  v is u a lize d  as 

“ a d e fe n sib le  c la im  to  a p a rticu la r p lace  o r th in g ” . 271

E v e ry o n e  has the rig h t, in  an y part o f  Z im b a b w e , to  acq u ire , h o ld , and d isp o se  o f  a ll fo rm s o f  

property, e ith er in d iv id u a lly  o r in  a sso cia tio n  w ith  others irre sp e ctive  o f  th e ir se x, gender, or 

m arita l status.

Se ctio n  7 1 (2 ) o f  the C o n stitu tio n  states that, su b ject to sectio n  72, e ve ry person  has the rig h t, 

in  an y part o f  Z im b a b w e , to acq u ire , h o ld , o ccu p y, use, tran sfe r, hypothecate, lease, or 

d isp o se  o f  a ll fo rm s o f  p roperty, e ith er in d iv id u a lly  o r in  a sso cia tio n  w ith  others. T h is  is  

su b ject to sectio n  72, w h ich  d ea ls w ith  a g ric u ltu ra l land , g iv e n  the se n sitiv itie s  su rro u n d in g 

the lan d  issu e  and the h isto ric  s ig n ific a n c e  o f  the land  question.

T h e  S A D C  T rib u n a l Ju d gm en t in  M ik e  C a m p b e ll (P vt) L t d  et a l. v. the R e p u b lic  o f  

Z im b a b w e ,272 found  that A m endm ent 17 o f  the Z im b a b w e  C o n stitu tio n  had e lim in ated  the

9 S u b m iss io n s by the  Z im b ab w e  H um an Rights NGO  Forum . The  R ight to  Privacy in a D igital A ge , G eneral 
A sse m b ly  Reso lutio n  67/167.
270 Ensm inge r, J. 1992. M aking a M arket: Th e  In stitution al T ra n sfo rm a tio n  o f an A frican  Society. C am brid ge: 
C am b rid ge  U n ive rsity  Press.
271 Rugadya, M.R. 2009. N atural Reso urce  R ights and B io d ive rsity  P ro tectio n: G u id e lin e s fo r Policy 
and Stra te g ie s to  stren gth en  Local G o ve rn an ce  Syste m s paper presented at Best P ractices fo r Land
T e n u re  and N atural Reso urce  G o ve rn an ce  in A frica  M arch 1-7, 2009, N airo b i, Kenya, located at 
h ttp ://w w w .a fd re se a rch .o rg /file s/La n d R e se a rch /0 0 1 .p d f, p1, (accessed  on 13 Jul. 16).
272 (2008) A H R LR  199 (SA D C 2008).

http://www.afdresearch.org/files/LandResearch/001.pdf
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a p p lica n ts’ access to  the d o m estic co u rts and d ep rived  them  o f  th e ir rig h t to a fa ir 

h earin g. A m endm ent 17 e ffe c tiv e ly  ve sts in  the respondent the o w n ersh ip  o f  a g ric u ltu ra l 

la n d s co m p u lso rily  acq u ired  u n der sectio n  1 6 B (2 )(a )(i) and ( ii)  o f  A m endm ent 17 and ousts 

the ju r is d ic t io n  o f  the co u rts to entertain  any ch a lle n g e  co n ce rn in g  su ch  a cq u isitio n s. T h e  

C o u rt held  that everyo n e w ill be entitled  to  approach a co u rt to ascerta in  the le g a lity  o f  any 

ap p ro p riatio n  b y  the State  as w e ll as to seek adequate co m pensation.

In  a So u th  A fr ic a n  m atter o f  H in d r y 273 the co urt held  that the appointm ent o f  an “ agent” is  

co n stitu tio n a l. It  held  that the appointm ent does not v io la te  the rig h t o f  the taxp a ye r not to be 

a rb itra rily  d ep rived  o f  p ro p erty, and the p ro v is io n  is  e x tra ju d ic ia l and sum m ary in  nature. O n  

the issu e  p e rta in in g  to  the requirem ent fo r n o tifica tio n  befo re  a g a rn ish  ord er can  be effected  

the co urt h eld  that there w as no need fo r a p rio r h earin g  as the ta xp a ye r kn e w  fro m  the 

co rrespondence that S A R S  w anted the m oney to  be paid .

D e p e n d in g  on the circu m stan ce s, how ever, the co u rts m ay ascerta in  a d iffe re n t outcom e. In  

F e r u c c i a n d  O th e rs v  C :  S A R S  a n d  A n o th e r274 the co u rt held  that “the ru le  o f  natu ral ju s tic e  

m ust be co nsid ered  and p rio r n o tice  sh o u ld  be g iv e n  to the ta xp a ye r w hen it in v o lv e s  prop erty 

d e p riva tio n ” .

S im ila r  to  the rig h t to p riv a c y , the rig h t to prop erty does not e x ist in  iso la tio n . T h e  rig h t to 

property, dep en din g on the circu m stan ce s, m ay need to  be regu lated  fo r the p u b lic  go od. 

W ith  co n stitu tio n a lism  co m es the dem and fo r re sp o n sib ility  and duties, w h ic h  m eans that fo r 

a ll to  e n jo y th e ir rig h ts, a ll ta xp a ye rs need to take a ce rta in  le v e l o f  re sp o n sib ility . A s  is  

e vid en t in  these cases, i f  one d efau lts in  p a y in g  ta x, there is  a chance, a lb e it  lim ite d , that 

som e, i f  not a ll p ro p erty co u ld  be fo rfe ite d  in  ord er to sa tisfy  the g iv e n  sum .

4.7 Right to a fair hearing
Se ctio n  69 o f  the Z im b a b w e a n  C o n stitu tio n  safe gu ard s the rig h t to a fa ir  h earin g. It  states:

(1 ) E v e ry  person  accu sed  o f  an o ffen ce  has the rig h t to a fa ir  and p u b lic  tria l 

w ith in  a reaso n ab le  tim e b efo re  an independent and im p a rtia l court.

(2 ) In  the determ ination  o f  c iv il rig h ts  and o b lig a tio n s, e ve ry person  has a rig h t

to  a fa ir, speedy, and p u b lic  h earin g  w ith in  a reaso n ab le  tim e befo re  an 

independent and im p a rtia l co urt, trib u n a l, o r other fo ru m  esta b lish ed  b y  law .

273
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(3 ) E v e ry  person  has the rig h t o f  access to the co urts or to som e other trib u n a l 

o r fo ru m  e stab lish ed  b y  la w  fo r the re so lu tio n  o f  any d ispute.

(4 ) E v e ry  person  has a rig h t, at h is o r her ow n expense, to  choose and be 

represented b y  a le g a l p ra ctitio n e r b efo re  any co urt, trib u n a l, o r forum .

T h e  rig h t to a fa ir tria l in c lu d e s the rig h t to be heard, as d iscu sse d  in  the case  o f  Z im b a b w e  

L a w y e rs  f o r  H u m a n  R ig h ts  &  In stitu te  f o r  H u m a n  R ig h ts  a n d  D e ve lo p m e n t in  A fr ic a  v  

Z im b a b w e ,275 a case in  w h ich  the respondent State d id  not w ant the v ic tim  to  be heard in  the 

Suprem e C o u rt. T o  ensure that th is  happened the respondent State deported h im  b efo re  the 

date schedu led  fo r the h earin g  e ffe c tiv e ly  p re ve n tin g  h im  fro m  b e in g  heard. A d m itte d ly , the 

v ic tim  s t ill co u ld  have proceeded a ga in st the respondent state fro m  w h erever he w as 

deported, but b y  su d d en ly  d ep o rtin g h im  the respondent State fru strated  the ju d ic ia l p ro cess 

that had been in itia te d . T o  th is extent, the respondent State w as found  to have v io la te d  a rtic le  

7 (1 )(a ) o f  the A fr ic a n  C h a rte r.276

T h e  b r ie f fa cts around the issu e  w ere that, the Im m ig ra tio n  o ffic e rs  refu sed , o r fa ile d , to 

pro d u ce  M r M eld ru m  as w as ordered b y  the court. B y  d o in g  so they denied  h im  the rig h t to 

be heard b y  a com petent and im p a rtia l trib u n a l. In stead  they acted u nder the Im m ig ra tio n  A c t 

w ith o u t a ffo rd in g  h im  an o p p o rtu n ity  to  defend h im se lf. T h e  actio n s o f  the respondent State 

am ounted to a co n c lu sio n  that M r M eld ru m  w as g u ilty  o f  the a lle g a tio n s a ga in st h im , 

co n trary  to  the presu m ptio n  o f  inn o cen ce . T h e  C o m m issio n  fo u n d  that the co nd u ct o f  the 

respondent State am ounted to a v io la tio n  o f  a rtic le  7 (1 )(b ) as a lle ge d  b y  the co m p la in an ts.

T h e  co m p la in an ts argued that the deportation  o f  M r M eld ru m  v io la te d  a rtic le  7 (1 )(a ) and (b ). 

A rt ic le  7 (1 ) o f  the C h a rte r p ro v id e s that e ve ry  in d iv id u a l sh a ll have the rig h t to have h is  

cause heard. T h is  co m p rise s (a ) the rig h t to an appeal to  com petent n atio n al o rgan s aga in st 

acts v io la tin g  fundam ental rig h ts  as re co gn ise d .

In  So u th  A fr ic a , in  the m atter betw een C o n tra ct S u p p o rt S e rv ic e s  (P ty ) L t d  A n d  O th e rs v  

C :S A R S  a n d  O th e rs,211 the co urt held  that “ not a ll a d m in istra tive  acts req u ire  the a p p lica tio n  

o f  the a u d i a ltera m  p a rtem  ru le  b efo re  they are e ffe ctive , e sp e c ia lly  w here a p rio r h earin g 

w o u ld  defeat the v e ry  purpose o f  the n o tice  o r render the proposed act n u gato ry” . T h e  rig h t to 

fa ir  h earin g  is  a rig h t w h ic h  is  co ntext based and m ay m ean a d iffe re n t th in g  dep en din g on
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the co ntext. In  the co ntext o f  debt co lle ctio n , the m ain  argum ent is  the fa ct that a d e fa u ltin g  

ta xp a ye r is  not g iv e n  the o p p o rtu n ity  to  ch a lle n ge  a garn ish e e  ord er or the fig u re  b e in g  

garn ish ed . T h e  co unter argum ent is  that the sam e ta xp a ye r can  ap proach  the co u rts after the 

garn ish e e  is  im plem ented  and can  s t ill seek redress. R ig h ts  do not operate in  iso la tio n  but 

w ith in  the co ntext o f  m u ltip le  rig h ts, each o f  w h ich  m ay p la y  a ro le  in  a g iv e n  situatio n . T h e  

ta xp a ye r has a safe gu ard  put in  p lace  b y  the C o n stitu tio n  w h ic h  is  to  approach  the co u rts fo r 

redress. T h e  ta xp a ye r is  not b e in g  barred  fro m  a fa ir  h earin g, m ere ly  delayed. In  the lig h t o f  

the nature and duties o f  the R even u e A u th o rity , as w e ll as m a k in g  reference to  court 

ju d g m e n ts, th is  seem s a ju s tifie d  lim ita tio n  o f  the rig h t to fa ir h earing.

4.8 Right to administrative justice
Se ctio n  68 o f  the Z im b a b w e a n  C o n stitu tio n  states;

1. E v e ry  person  has a rig h t to a d m in istra tive  co n d u ct that is  la w fu l, prom pt, 

e ffic ie n t, reasonab le, proportionate, im p a rtia l, and both  su b sta n tive ly  and 

p ro ce d u ra lly  fa ir.

2. A n y  person  w hose  rig h t, freedom , interest, o r le g itim a te  exp ectatio n  has been 

a d ve rse ly  a ffected  b y  a d m in istra tive  co nd u ct has the rig h t to be g iv e n  

p ro m p tly  and in  w ritin g  the reasons fo r the conduct.

3. A n  A c t  o f  P a rlia m e n t m ust g iv e  e ffe ct to these rig h ts, and m u st--

a. p ro v id e  fo r the re v ie w  o f  a d m in istra tive  co nd u ct b y  a co urt or, w here 

appropriate, b y  an independent and im p a rtia l trib u n a l;

b. im p o se  a du ty on the State to g iv e  e ffe ct to the rig h ts  in  su b se ctio n s (1 ) 

and (2 ); and

c. prom ote an e ffic ie n t ad m in istratio n .

T h is  sectio n  led  the P a rlia m e n t to enact le g is la tio n  w h ich  w o u ld  activate  the sp irit and 

purpose o f  the sectio n . In  Z im b a b w e , the A d m in istra tiv e  Ju stice  A c t  [C h a p te r 10:28] 

regu lates the use o f  a d m in istra tive  au th o rity  and those rem edies a v a ila b le  in  the case  o f  

m isu se  thereof. In  term s o f  sectio n  3 o f  the A d m in istra tiv e  Ju stice  A c t  any a d m in istra tive
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au th o rity  re sp o n sib le  fo r o r em pow ered to take  any actio n  a ffe ctin g  the rig h ts, interests, or 

le g itim a te  exp ectatio ns o f  an y person  m ust act la w fu lly , re aso n ab ly, and fa ir ly .278

T h e  Z im b a b w e  A d m in istra tiv e  Ju stice  A c t 279 w as enacted in  ord er to set standards fo r go od  

ad m in istratio n . Se ctio n  2 (d ) o f  the A c t  d efin es ad m in istratio n  au th o rity  as an y person  or 

b o d y authorised  b y  an y enactm ent to  e xe rcise  o r p erfo rm  an y a d m in istra tive  p o w er o r duty. 

A n y  person  a ctin g  in  the ca p a c ity  o f  a ta x  c o lle c tin g  o ffic e r in  Z im b a b w e  fa lls  u nder th is 

d e fin itio n . T h is  m eans that the sa id  o ff ic ia l is  bound to  the dem ands and o b lig a tio n s set out 

b y  sectio n  68 o f  the C o n stitu tio n  as w e ll as the to the o b lig a tio n s articu lated  in  the 

A d m in istra tiv e  Ju stice  A ct.

Se ctio n  3 o f  the A d m in istra tiv e  Ju stice  A c t  sets out o b lig a tio n s fo r p u b lic  au th o rities. T h e  

se ctio n  states:

(1 ) A n  a d m in istra tive  au th o rity  w h ich  has the re sp o n sib ility  o r po w er to take  any 

a d m in istra tive  actio n  w h ic h  m ay a ffe ct the rig h ts, interests, o r leg itim ate  

exp ectatio n s o f  an y person  sh a ll-

(a ) act la w fu lly , re aso n ab ly, and in  a fa ir  m anner; and

(b ) act w ith in  the re le van t p erio d  sp e cifie d  b y  la w  or, i f  there is  no such  

sp e cifie d  p erio d , w ith in  a reasonab le  p erio d  after b e in g  requested to take 

the actio n  b y  the person  co ncerned; and

(c ) w here it has taken  the actio n , su p p ly  w ritten  reaso n s therefore  w ith in  the 

re le van t p erio d  sp e cifie d  b y  la w  or, i f  there is  no su ch  sp e cifie d  p erio d , 

w ith in  a reasonab le  p erio d  after b e in g  requested to su p p ly  reasons b y  the 

person  concerned.

(2 ) In  ord er fo r an a d m in istra tive  actio n  to  be taken  in  a fa ir  m anner as req uired  b y  

paragrap h  (a ) o f  su b se ctio n  (1 ), an a d m in istra tive  au th o rity  sh a ll g iv e  a person 

referred  to in  su b sectio n  (1 )

(a ) adequate notice  o f  the nature and purpose o f  the proposed  action ;

(b ) a reasonab le  o p p o rtu n ity  to  m ake adequate representations; and

(c ) adequate notice  o f  an y rig h t o f  re v ie w  o r appeal, w here ap p lica b le .

8 M u sho riw a, F. 2009. Se cu rin g  a d m in istrative  ju stice  in Z im b ab w e : a co n stitu tio n a l d im e nsion  requ ired ?  
h ttp s://th e co rp o ra te la w ye r.w o rd p re ss.co m /2 0 0 9 /0 6 /1 2 /se cu rin g -a d m in istra tive -iu stice -in -z im b a b w e -a - 
co n stitu tio n a l-d im e n sio n -re q u ire d -b v-fa ra i-m u sh o riw a /  (accessed 14 Ju ly  2016).
279 [C hapter 10:28].
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T h e  e ffe ct o f  th is  p ro v is io n  is  to enfo rce  the a u d i a ltera m  p a rte m  p rin c ip le . F o r  an y 

a d m in istra tive  actio n  taken  the affected  p arty has to be g iv e n  adequate n o tice  o f  su ch  actio n  

together w ith  an o p p o rtu n ity  to  present h is  o r her case in  co urt. Im p o rta n tly  sectio n  3 (3 ) o f  

the A c t  m akes p ro v is io n  fo r circu m stan ce s in  w h ic h  the a d m in istra tive  o ffic ia l can  deviate  

fro m  the stated o b lig a tio n .

T h e  A d m in istra tio n  Ju stice  A c t ,280 p ro v id e s that an a d m in istra tive  au th o rity  w h ic h  has the 

re sp o n sib ility  o r pow er to perform  an y actio n  w h ic h  m ay a ffe ct the rig h ts o f  an y person  

sh o u ld  act la w fu lly , w ith in  reaso n ab le  tim e, and be in  a p o sitio n  to  fu rn ish  w ritten  reasons fo r 

the actio n  taken. In  P a c k e rs  In te rn a tio n a l L im ite d  v  Z IM R A , the co urt pointed out that 

w hen the C o m m issio n e r o ve rru le s a ta xp a y e r’ s o b je ctio n  to  an assessm ent, the C o m m issio n e r 

is  e xp re ssly  req u ired  to n o tify  the ta xp a ye r in  w ritin g  o f  th is  d e c is io n  b efo re  ta k in g  an y actio n  

that w o u ld  a d ve rse ly  a ffe ct the a ffa irs  o f  the taxp ayer.

4.9 The audi a lteram  p a r tem  principle
A b o v e  and b eyo nd the e ffect o f  the A d m in istra tiv e  Ju stice  A c t, the co urts rem ain  bound b y 

co ncep ts o f  natu ral ju stice . O ne o f  these co ncep ts, the a u d i a ltera m  p a rtem  p rin c ip le , states 

that a p arty in v o lv e d  in  the m atter shou ld  be g iv e n  p ro p er o p p o rtu n ity  to present h is  o r her 

case b efo re  the a d m in istra tive  d e c is io n -m a k e r co n clu d e s the p ro cess. B e ca u se  a u d i a lteram  

p a rtem  m eans “ hear the other sid e ” ,283 there is  no fix e d  p erio d  o f  tim e  u nder th is p rin c ip le . 

T h e  n o tice  p erio d  sh o u ld  be reaso n ab le, how ever, dep en din g on su ch  fa cto rs as the 

co m p le x ity  o f  the case  and the degree o f  its  se rio u sn e ss.284 In  the case  o f  C ro w  v  D e ta in e d  

M e n ta l P a tie n ts  S p e c ia l B o a rd 285 the co urt held  that the sp irit encap su lated  in  the precepts o f  

“ natu ral ju s tic e ” is  ap p lied  neither r ig id ly  n o r b lin d ly  but f lu id ly  and f le x ib ly , ta k in g  into  

acco u n t not o n ly  co n sid e ra tio n s o f  the in d iv id u a l but those o f  the go vernm ent as w e ll. T h is  is  

to be undertaken w ith  a m ature o u tlo o k  and the re co g n itio n  that in  som e cases the p u b lic  

interest m ay le g itim a te ly  supersede that o f  the in d iv id u a l. * 284 285

280
281
282

[C hapter 10:28]. 
Se ction  3 (1). 
H H -328-14.

3 Fe ltoe, G. 2012. A  gu id e  to a d m in istrative  and local go ve rn  law  in Z im b ab w e , 52. 
h ttp ://ir .u z .a c .zw /xm lu i/b itstre a m /h a n d le /1 0 6 4 6 /6 6 2 /A d m in istra tive  Law  G u id e .p d f;jse ssio n id = 9 9 6 5 3 1 5 3 4 A  
E9 F8 4 8 4 F0 FB FD 5 A 5 3 5 F 4 1 7 ? se q u e n ce = 1  (accessed  14 Jul. 16).
284 Ford v  Law  So c ie ty  o f Rh od esia  1977 (2) ZLR  40  (A) at 55-56. Rw odizi v  Chegutu  M u n ic ip a lity  2003 (1) ZLR  
601 (H).
285 1985 (1) ZLR  202.

http://ir.uz.ac.zw/xmlui/bitstream/handle/10646/662/Administrative_Law_Guide.pdf;jsessionid=996531534AE9F8484F0FBFD5A535F417?sequence=1
http://ir.uz.ac.zw/xmlui/bitstream/handle/10646/662/Administrative_Law_Guide.pdf;jsessionid=996531534AE9F8484F0FBFD5A535F417?sequence=1


84

Irre fu ta b ly , the m ain  purpose o f  the a u d i a lte ra m  p a rtem  p rin c ip le  is  to  ensure accurate, 

in fo rm ed , and fa ir  d e c is io n -m a k in g  that in sp ire s p u b lic  co n fid e n ce  in  a d m in istra tive  action.

In  the m atter betw een T e le c e l Z im b a b w e (P v t) L t d  v  P O T R A Z  &  O r s ,286 the co urt held  that 

the co ncept o f  a d m in istra tive  ju s tic e  is  n ow  em bedded in  the C o n stitu tio n . It  p ro v id e s the 

sk e le ta l in fra stru ctu re  w ith in  w h ic h  o ffic ia l po w er o f  a ll k in d s  a ffe ctin g  in d iv id u a ls  m ust be 

e xercised . T h e  elem ents are: (1 ) la w fu ln e ss, in  that o ffic ia l d e c is io n s m ust be au thorised  b y 

statute, p rero gative , o r the C o n stitu tio n ; (2 ) ra tio n a lity , in  that o ffic ia l d e c is io n s m ust co m p ly  

w ith  the lo g ic a l fram e w o rk created b y  the gran t o f  p o w er under w h ich  it w as m ade; (3 ) 

o ffic ia l d e c is io n s m ust ap p ly  le g a l ru le s co n siste n tly  to  a ll those to  w hom  the ru le s a p p ly ; (4 ) 

o ffic ia l d e c is io n s sh o u ld  be a rrive d  at fa ir ly , that is , im p a rtia lly  in  fa ct and appearance g iv in g  

the affected  person/s an o p p o rtu n ity  to be heard; (5 ) go o d  fa ith  in  the m a k in g  o f  d e c is io n s in  

that the o ffic ia l m ust m ake the d e c is io n  h o n estly  and w ith  co n scie n tio u s attention to  the ta sk  

at hand h a v in g  regard  to h ow  each d e c is io n  a ffe cts those in vo lve d .

W here an a d m in istra tive  au th o rity  m akes a d e c is io n  that renders n u gato ry the rig h t o f  the 

affected  p arty to  appeal, that d e c is io n  cannot be sa id  to be in  a cco rd  w ith  these d ictate s o f  

a d m in istra tive  ju stic e . It  cannot be ra tio n a l and neither can  it be fa ir; in  fa ct, it b o rd ers on 

u n la w fu ln e ss.

In  another Z im b a b w e a n  m atter, betw een A -G  v M u d is i &  O r s ,287 in  w h ic h  the co urt d iscu ssed  

the in te r- dependency betw een the a u d i a ltera m  p a rtem  ru le  and the p ro v is io n  u nder se ctio n  3 

o f  the A d m in istra tiv e  Ju stice  A c t, the co urt stated that one o f  the fundam ental precepts o f  

natu ral ju s tic e , encapsu lated  in  the m axim  a u d i a ltera m  p a rte m , is  the rig h t o f  e ve ry  person  to 

be heard o r affo rd ed  an o p p o rtu n ity  to  m ake representations befo re  an y d e c is io n  is  taken  that 

m ig h t im p in ge  u pon  h is  o r her rig h ts, interests, or le g itim a te  expectatio ns.

T h is  precept o f  the co m m on la w  fo rm s part o f  the la rg e r d u ty im posed  u pon  e ve ry  

a d m in istra tive  au th o rity  to  act le g a lly , ra tio n a lly , and p ro ce d u ra lly  and is  n ow  co d ifie d  in  

se ctio n  3 (1 )(a ) o f  the A d m in istra tiv e  Ju stice  A c t 288 as the du ty to  “ act la w fu lly , re aso n ab ly 

and in  a fa ir  m anner” . T h e  o b lig a tio n  to act in  a fa ir  m anner is  fu rth er expanded in  sectio n  

3 (2 ) to req u ire  the g iv in g  o f  “ adequate n o tice  o f  the nature and purpose o f  the proposed  

actio n ” and “ a reaso n ab le  o p p o rtu n ity  to  m ake adequate representations” as w e ll as “ adequate 

n o tice  o f  any rig h t o f  re v ie w  o r appeal w here a p p lica b le ” . T h e  A tto rn e y-G e n e ra l w as an

286 HH-446-15.
287 S-48-15.
288 [Chapter 10:28].
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a d m in istra tive  au th o rity  as d efin ed  in  se ctio n  2 o f  the A c t  and w as su b ject to the requirem ents 

o f  sectio n  3 (1 )(a ) as read w ith  se ctio n  3 (2 ). A n  em p lo yer, w hether u nder a co ntract o f  

em ploym ent o r under a secondm ent arrangem ent, has the co m m on la w  rig h t su m m a rily  to 

d ism iss  an em ployee w ho is  in su b o rd in ate  or w ilfu lly  d iso b ed ien t to the extent o f  

u n d e rm in in g  o r d e stro y in g  the co re  and substratum  o f  th e ir re la tio n sh ip . T h e  ap p ellan t 

reacted w ith  undue haste b y  im m e d ia te ly  w ith d ra w in g  the resp o n d en ts’ p ro se cu to ria l 

m andate. H e  leapt to the co n c lu sio n , fro m  the in ch o ate  letters penned b y  the respondents and 

th e ir la w ye rs, that they had adm itted  a ll the a lle g a tio n s a ga in st them . H e  m ade no attem pt to 

substantiate the a lle g a tio n s a ga in st them  o r to have these a lle g a tio n s in ve stig a te d  b y  m eans o f  

a d is c ip lin a ry  in q u iry  as he co u ld  have done b y  in stru ctin g  the D ire c to r o f  P u b lic  

P ro se cu tio n s, q ua  head o f  departm ent, to in stitu te  d is c ip lin a ry  p ro ce e d in gs in  term s o f  the 

a p p lica b le  P u b lic  S e rv ic e  R e g u la tio n s. T h e  C o u rt held  that on the fa cts, the a p p lica n t had 

m a n ife stly  been in  breach  o f  the sch o o l ru les. T h e  respondent had been e ntitled  to  d isc ip lin e  

h im . B e fo re  it had done so, it had ca lle d  fo r an e xp lan atio n . T h is  had been ign o red . T h e  

sch o o l had then taken  m easures in  an e ffo rt to get a response. It  had w ith h e ld  a p p lica n t’ s 

entitlem ent to attend the le a v e rs’ dance. T h a t had been the o n ly  event o f  s ig n ific a n c e  s t ill 

re m a in in g  fo r the a p p lica n t at the sch o o l. T h e re  w as no fa u lt in  the m easures taken  b y  the 

respondent, w h ich  had been w hat the e x ig e n c ie s o f  the situ atio n  had dem anded. T h e  ap p lica n t 

had spurned the o p p o rtu n ity  that he had been affo rd ed  to  e xp la in  h is  absenteeism . T h e  

a p p lica tio n  fa ile d  on th is  b a sis  alone.

In  the case o f  M a n g en je  v  T B IC  In vestm ents (P v t) L t d  &  O rs , 289the co urt w as g iv e n  the 

o p p o rtu n ity  to d ecide a m atter that in c lu d e d  the p rin c ip le  o f  a u d i a ltera m  p a rte m  as w e ll as 

se ctio n  3 o f  the A d m in istra tiv e  Ju stice  A c t.

T h e  a p p lica n t in  these tw o  am algam ated cases had been g iv e n  an “ o ffe r letter” b y  the 

M in iste r (firs t  respondent in  the second case) in  respect o f  a farm . T h e  o rig in a l ow ner had 

su b -d iv id e d  the farm  and so ld  tw o  p o rtio n s o f  it, re ta in in g  a little  o ve r h a lf  o f  the o rig in a l 

farm . T h e  rem ain d er w as then so ld  to  the firs t  respondent in  the firs t  case ( T B IC ) ,  w ho leased 

it to  the second respondent (the tenant) in  that case. T h e  fo llo w in g  ye ar, 20 0 0 , the w h o le  

prop erty w as id e n tifie d  fo r co m p u lso ry  a cq u is itio n  fo r resettlem ent, in  sp ite  o f  part o f  it 

h a v in g  been so ld  p re v io u sly . A t  that tim e, the p e rio d  o f  v a lid ity  o f  a n o tice  o f  a cq u is itio n  w as 

one year. T h e  a cq u is itio n  o f  the p ro p erty w as not sub seq uen tly co n firm e d  in  co urt in

289 HH-377-13.
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acco rd an ce  w ith  the p ro v is io n s o f  se ctio n  8 o f  the L a n d  A c q u is it io n  A c t .290 A n o th e r n o tice  o f  

a cq u isitio n  w as p u b lish e d  in  2 0 0 3 , a ga in  re fe rrin g  to the fu ll o rig in a l property. T h is  notice  

w as w ith d raw n  after about 10 w eeks. A  th ird  n o tice  o f  a cq u is itio n  w as p u b lish e d  and 

w ith d raw n . In  sp ite  o f  these w ith d ra w a ls, and the e x p iry  o f  the firs t  n o tice, the p ro p erty w as 

liste d  in  Sch e d u le  7 on the C o n stitu tio n  o f  Z im b a b w e  1980. T h is  Sch e d u le  had 157 

p re lim in a ry  n o tices that had been p u b lish e d  in  the G o vernm en t G azette. T h e y  liste d  

pro p erties that had been “ id e n tifie d ” fo r a cq u isitio n . T h e  tw o  n o tices o f  20 00  and 2003 w ere 

on the lis t. O n  3 N o ve m b e r 2005 the o rig in a l title  deed fo r the w h o le  and o rig in a l p ro p erty 

w as endorsed b y  the R e g istra r o f  D e e d s in  lin e  w ith  sectio n  16 B  (4 ) o f  the C o n stitu tio n  to  the 

e ffect that the farm  w as n ow  State land.

In  A u g u st 2 0 0 6  the M in iste r, in  term s o f  the standard term  “ o ffe r letter” , a llo cate d  the 

rem ain d er o f  the farm  to  the ap p lican t. T h e  a p p lica n t accepted the o ffe r in  F e b ru a ry  2007. 

W hen he trie d  to o ccu p y  the farm  he found  the tenant in  o ccu p atio n . T h e  tenant refused  to 

m ove. In  20 09  T B IC  som ehow  m anaged to  take  tran sfe r o f  the rem ain d er o f  the farm , in  sp ite  

o f  the endorsem ent b y  the R e g istra r o f  D eed s. T h e  a p p lica n t so ught a d eclarato ry  ord er that 

the co m p u lso ry  a cq u is itio n  o f  the p ro p erty b y  go vern m en t had been v a lid , as w e ll as several 

other orders: the n u llific a t io n  o f  the tran sfe r o f  the pro p erty to  T B IC ;  the n u llific a t io n  o f 

T B IC ’ s lease  o f  the p ro p erty to  the tenant; and the e v ic tio n  o f  the tenant and anyone else 

c la im in g  o ccu p atio n  th ro u gh  T B IC . A b o u t fo u r m onths b efo re  the date o f  h earin g  the 

M in iste r gave  the a p p lica n t a w ritten  n o tice  o f  the im m ediate  w ith d raw al o f  the o ffe r letter. 

T h is  le tter w as sa id  to  be in  term s o f  the co n d itio n s o f  o ffe r attached to  the o ffe r letter. T h e  

a p p lica n t w as req uired  fo rth w ith  to  cease a ll o p eratio n s on the p ro p erty and to  vacate  it 

im m e d iate ly . T h e  w ith d ra w a l letter co n clu d ed  b y  in v it in g  the a p p lica n t to m ake 

representations, i f  he so w ish ed , w ith in  seven  d ays o f  the re ce ip t o f  the letter. T h e  reasons fo r 

the w ith d ra w a l letter w ere that the prop erty w as ow ned b y  an in d ig e n o u s en tity, that it w as 

not the p o lic y  o f  the m in istry  to  d isp o sse ss in d ige n o u s ow ners o f  land , and that therefore  the 

a p p lica n t co u ld  not in s is t on e n fo rcin g  h is  rig h ts  a ga in st T B IC . A n  a lte rn ative  p ie ce  o f  lan d  in  

another d istric t w as o ffered , but the a p p lica n t fo u n d  it u n su itab le  fo r h is  purposes. T h e  

M in is te r’ s w ith d ra w a l letter w as not m otivated  b y  any b reach  b y  the a p p lica n t o f  the 

co n d itio n s co ntained  in  the o ffe r letter. T h e  M in iste r d id  not sp e c ify  an y su ch  co n d itio n .

T h e  a p p lica n t then b ro u ght a second case, th is  one aga in st the M in iste r. H e  so ught the setting 

asid e  o f  the w ith d ra w a l letter and the reinstatem ent o f  the o ffe r letter on the gro u n ds that the

290 [Chapter 20:10].
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w ith d raw al letter had offended  a ga in st the ru le s o f  natural ju s tic e  in  that he had not been 

affo rd ed  an o p p o rtu n ity  to  m ake representation  befo re  the M in iste r had taken  an adverse 

d e c is io n  a ga in st h im . H e  a lso  argued that the M in iste r had fa ile d  to act fa ir ly  and had 

therefore  breached the A d m in istra tiv e  Ju stice  A c t .291 T h e  M in iste r and T B IC  argued that it 

w as a m istake  that the prop erty w as in c lu d e d  on Sch e d u le  7 o f  the C o n stitu tio n  as the lis tin g  

n o tices had e ither lapsed  o r had been w ith d raw n .

M a fu sire  J  he ld  that, the a u d i a lte ra m  partem  p rin c ip le  h o ld s that a m an sh a ll not be 

condem ned w ith o u t b e in g  g iv e n  a chance to be heard in  h is  ow n defence. T h e  ru le  is  so b a sic  

to ju risp ru d e n ce  that it is  o ften  term ed a ru le  o f  natu ral ju stic e . T h e  le g itim a te  exp ectatio n  

d o ctrin e  is  an exte n sio n  o f  the a u d i a ltera m  p a rte m  p rin c ip le . F a irn e ss  is  the o v e rrid in g  fa cto r 

in  d e c id in g  i f  a perso n  m ay c la im  a le g itim a te  entitlem ent to be heard. A n  a d m in istra tive  

d e c is io n  m ade in  v io la tio n  o f  “ natu ral ju s tic e ” can  be set asid e, e sp e c ia lly  i f  it is  to  be 

im plem ented  im m e d iate ly . O n ce  a d e c is io n  in  v io la tio n  o f  natu ral ju s tic e  has been reached, 

even i f  it has not been im plem ented, a subsequent h earin g  cannot be a m e a n in g fu l substitute. 

T h e  p re ju d ic ia l d e c is io n  w ill be set asid e  as p ro ce d u ra lly  in v a lid  and th is  w a y  the hum an 

in c lin a tio n  to  adhere to the d e c is io n  is  avo ided . T h e re  are som e lim ite d  situ atio n s in  w h ic h  a 

subsequent h earin g  w ill co nstitute  co m p lian ce  w ith  “ natu ral ju s tic e ” , but o n ly  if, in  a ll the 

c ircu m stan ce s, it is  s u ffic ie n tly  fa ir  thereby h a v in g  the e ffect o f  cu rin g  the fa ilu re  to h o ld  a 

p re vio u s h earin g. T h e  M in iste r had not o b served  the ru le s o f  natural ju s tic e  w hen he issu ed  

the w ith d ra w a l letter.

T h e  co urt w ent fu rth er b y  statin g that the A d m in istra tiv e  Ju stice  A c t292 req u ires an 

a d m in istra tive  au th o rity  to  observe the ru le s o f  natu ral ju s tic e  w h en ever it m akes an 

a d m in istra tive  d e c is io n  o r take s an a d m in istra tive  actio n  ad verse  to vested  rig h ts o r leg itim ate  

exp ectatio ns. T h e  M in iste r w as u n do ub ted ly an “ a d m in istra tive  au th o rity” a cco rd in g  to  the 

m ean in g o f  sectio n  2 o f  the A c t. H is  w ith d ra w a l letter w as an “ a d m in istra tio n  a ctio n .” T h e  

M in iste r breached sectio n  3 o f  the A c t  in  re la tio n  to  the m anner in  w h ic h  the w ith d ra w a l 

letter w as issu ed. H e  fa ile d  in  h is  d u ty to  act in  a fa ir  m anner; he fa ile d  to g iv e  the a p p lica n t 

any n o tice  o f  the nature o f  h is  actio n : and he ga ve  the a p p lica n t no o p p o rtu n ity  to  m ake 

adequate representations b efo re  he im plem ented  h is  d e c is io n , le t alone b efo re  m a k in g  it.

291
292

[ Chapter 10:20].
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In  the m atter o f  H u tc h in g s  v  S t  J o h n ’s  C o lle g e ,293 the a p p lica n t, a p u p il at a b o y s’ sen io r 

sch o o l (the respondent), had been denied  the rig h t to attend the sch o o l le a v e rs’ dance to  be 

held  at the end o f  the la st term  o f  the sch o o l year. H e  co m p la in e d  that he had not been 

ch arged  w ith  an y o ffe n ce , and w as b e in g  u n fa ir ly  p unished. H e  cla im e d  that the respondent 

had v io la te d  the ru le s o f  natu ral ju s tic e  and w a s m eting out the m ost severe punishm ent 

w ith o u t h a v in g  ch arged  h im  w ith  an y o ffe n ce , let alone h a v in g  affo rd ed  h im  the chance to  be 

heard. T h e  a p p lica n t fu rth er a lle g e d  that the respondent had v io la te d  the sc h o o l’ s code o f 

co nduct. T h e  respondent sa id  that the ap p lica n t w o u ld  not be barred  o r h indered fro m  

co m p le tin g  w h atever rem ained  o f  h is  sc h o o lin g  com ponent but that the le a v e r’ s dance w as a 

p riv ile g e , not a rig h t w h ich  had been w ith d raw n  because o f  the a p p lica n t’ s co nd u ct w h ich  

in c lu d e d  in d isc ip lin e , d iso b ed ien ce  to sch o o l ru le s, and deceit.

T h e  co urt stated that the a u d i a ltera m  p a rtem  p rin c ip le  h o ld s that a m an sh a ll not be 

condem ned w ith o u t b e in g  g iv e n  a chance to  be heard in  h is  ow n defence. T h e  ru le  re q u ires 

p u b lic  o ffic ia ls , ju d ic ia l and q u a s i-ju d ic ia l o ffic e rs , and anyone entrusted w ith  the p o w er to 

m ake d e c is io n s o r the p o w er to take  actio n  a ffe ctin g  others a d ve rse ly  to  e xe rcise  su ch  pow ers 

fa ir ly . T h e  ru le  has been extended to  the realm  o f  p riva te  co n tracts betw een a p rivate  

in d iv id u a l and a p riva te  entity. In  a ll cases fa irn e ss is  the o v e rrid in g  co n sid eratio n .

T h e  co urt w as to reiterate the fa ct that the le g itim a te  e xp ectatio n  d o ctrin e  is  an exte n sio n  o f  

the a u d i a ltera m  p a rte m  p rin c ip le . A lth o u g h  it is  n ow  fin d in g  e xp re ssio n  in  statutes, fo r 

exam ple  se ctio n  3 o f  the A d m in istra tiv e  Ju stice  A c t ,294it is  a p ro d u ct o f  ju d ic ia l a ctiv ism  

d esign ed  to rep lace  a lacu n a  in  the law . T h e  le g itim a te  e xp ectatio n  d o ctrin e  extended the 

p rin c ip le  o f  natu ral ju s tic e  b eyo nd the esta b lish ed  co ncept that a person w as not entitled  to  a 

h earin g  u n le ss he co u ld  show  that som e e x is tin g  rig h t o f  h is  had been in frin g e d  b y  the q u a si­

ju d ic ia l body.

F a irn e ss  is  the o v e rrid in g  fa cto r in  d e c id in g  w hether a person  m ay c la im  a le g itim a te  

entitlem ent to be heard. T h e  a u d i a ltera m  p a rte m  p rin c ip le , and its  e xten sio n , the d o ctrin e  o f  

le g itim a te  exp ectatio n, are fle x ib le  tenets. T h e ir p roper lim its  are not p re c ise ly  defin ed . A  

fo rm al ch arge  fo llo w e d  b y  a fo rm al h earin g  and cu lm in a tin g  in  a fo rm al v e rd ic t and a fo rm al 

p en alty  are not a lw a ys ab so lu te  p re -re q u isite s. T h e  e x ig e n c ie s o f  the m atter determ ine the 

situ atio n

293 HH-416-13.
294[Chapter 10:28].
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In  So u th  A fr ic a , in  the m atter betw een M p a n de F o o d lin e r  C C  v  C :  S A R S  a n d  O th e rs,295 the 

co urt stressed the requirem ent fo r notice. It  he ld  g e n e ra lly  that the d en ia l o f  the a u d i a ltera m  

p a rtem  p rin c ip le  b efo re  issu in g  the age n cy n o tices in frin g e d  the rig h t to ju s t  ad m in istrative  

actio n  (bu t the ta xp a ye r w as in  go o d  stan d in g and had p ro p e rly  la id  out h is gro u n d s, a lso  the 

d e c is io n  w as referred  to the “ lo n e  v o ic e ” in  the case  Sm a rtph o ne S P  (P ty ) L t d  v  A b sa  B a n k  

L t d  a n d  A n o th e r).296

4.10 Practical concerns
Z IM R A  p o in ts out that it w ill o n ly  reso rt to g a rn ish in g  acco u n ts w hen a ta xp a ye r has fa ile d  to 

p ay ta x  w hen due o r w hen he o r she has n eglected , refused , o r fa ile d  to  p ay the ta x  o r w hen 

he o r she in tend s to  evade ta x  and the actio n  is  intended to  stop fu rth er p re ju d ice  o f  the 

fis c u s .297 298 299 It  has been p o inted  out that the ta xp a ye r has the rig h t to fa ir  a d m in istra tive  actio n  as 

w e ll as the rig h t to property. T h e se  rig h ts  are not absolute and sectio n  8 6 (2 ) o f  the 

C o n stitu tio n  m akes it c le a r and states that a rig h t m ig h t be lim ite d  i f  in  the p u b lic  interest. 

Fu rth er, w ith  regard  to  the actu a l se izu re  o f  the ta xp a y e r’ s m oney entrusted to a b an k fo r safe 

ke ep in g , as held  in  H in d ry  v  N e d c o r ,29\ here  can  be no v a lid  co m p la in t o f  u n fa irn e ss o r the 

n o n -a p p lica tio n  o f  the a u d i a ltera m  p a rte m  p rin c ip le  i f  the c la im  had been the su b ject o f  

co n sid e rab le  co rrespondence and the C o m m issio n e r had e xp la in e d  the b a sis  o f  the c la im  and 

h ow  the c la im  had been a rrive d  at, and that the a p p lica n t had been g iv e n  o p p o rtu n ity  to

p ay.
299

T h e  appointm ent o f  an “ agent” can  be so h arsh  that a b u sin e ss m ay be fo rced  to clo se  and 

c lie n ts and em p lo yees fin a n c ia lly  co m p ro m ised . In  F a ird r o p  T ra d in g  (P riv a te ) L im ite d .,300 

the a p p lica n t w as a co m p an y that runs a h o sp ita l. It  sa id  it w as fig h tin g  fo r its  life , fo r its 

em p lo yees and its  patients, e sp e c ia lly  its  can cer patients. It  c la im e d  that the situ atio n  w as 

d ire: u n le ss the e xo rb itan t ta x  assessm ents fo r the p erio d  2 0 1 0  to 2013 w ere set aside in  the 

lo n g  run, and u n le ss the garn ish e es im p o sed  on its  revenue so urces w ere u p lifte d  in  the 

in te rim , it w o u ld  be fo rced  to liq u id ate .

295
296
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In  th is  case, the re co rd  show ed that fro m  2 0 1 0  the respondent had been tu ss lin g  w ith  the 

a p p lica n t fo r a lle ge d  n o n-paym ent o f  taxes. T h e  respondent co m p la in ed  that the ap p lica n t had 

not p ro vid ed  u se fu l in fo rm a tio n  on the fin a n c ia l aspects o f  the h o sp ita l p ro ject that w o u ld  

enable a m e a n in g fu l assessm ent o f  the p ayab le  tax. T h e  respondent m ade an assessm ent o f  

the ta x  due b y  the a p p lica n t fo r the ye ars 20 1 0 , 20 1 1 , 20 12  and 20 13. In c lu s iv e  o f  p en alties 

the to ta l am ount req uired  fro m  the a p p lica n t w as three m illio n  tw o  hundred and fifty -th re e  

thousand s ix  hundred and fo rty -s ix  U n ite d  States d o lla rs and s ix ty -tw o  cents (U S $  3 253 6 4 6 ­

62 ).

O n  16 Ja n u a ry  2 0 14  the respondent appointed the a p p lica n t’ s b an k, S ta n b ic B a n k  Z im b a b w e , 

as the a p p lica n t’ s agent in  term s o f  s 58 o f  the In co m e  T a x  A c t. It  im p o sed  the la st o f  the 

garn ish ees. In  a rriv in g  at the d e c is io n , M a fu sire  J  had th is  to say:

I  fin d  n o th in g  p e c u lia r in  the c ircu m sta n ce s o f  the ap p lica n t to w arran t a treatm ent 

that is  d iffe re n t fro m  the rest o f  the other ta xp a ye rs that m ay fin d  th e m se lve s w ith  

o b je ctio n ab le  ta x  assessm ents a ga in st w h ich  they w ill have appealed. T h e  garn ish e es 

m ay w o rsen  the a p p lica n t’ s bad situatio n . B u t regrettab ly, those are som e o f  the 

natu ral co nsequences o f  the a p p lica tio n  o f  the law . I  have found  n o th in g  outrageous 

o r g ro ss ly  un reaso n ab le  in  the respondent’ s co nd u ct. T h e  ap p lica n t w as offered  the 

chance to avert the garn ish e es b y  o ffe rin g  an accep tab le  paym ent p lan . B e fo re  it 

file d  the urgen t cham ber a p p lica tio n  none had been subm itted. T h e  one subm itted  

after the la u n ch  o f  the a p p lica tio n  w as re jected  b y  the respondent. T h e  respondent 

m ade a co unter o ffer. T h e  ap p lica n t sa id  the co unter o ffe r w as w a y  beyo nd its 

m eans. B u t that does not m ake the co nd u ct o f  the respondent, g ro ss ly  u n reasonab le  

in  an y sense.

Fu rth erm o re, the a p p lica n t had defau lted  on a p re vio u s paym ent p lan . A d m itte d ly  

there w o u ld  have been reasons fo r su ch  defau lt. B u t in  su ch  circu m sta n ce s I  am  

u nable  to  fin d  fa u lt w ith  the respondent’ s co n d u ct, let alone a n yth in g  that w o u ld  

am ount to co nd u ct so g ro ss ly  outrageo u s in  its  d efian ce  o f  lo g ic  o r accepted m oral 

standards as to be lia b le  to  im peachm ent b y  the court.

4.11 Conclusion
T h is  ch ap ter’ s g o a l w as to  re v ie w  the co n stitu tio n a l im p lic a tio n s o f  ap p o in tin g  an “ agent” in  

in  the co lle c tio n  o f  ta x  in  Z im b a b w e . T h is  is  a m ethod w id e ly  em p lo yed  b y  ta x  au th o rities in
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a b id  to  re co ve r debts. C o n stitu tio n a l rig h ts  w ere review ed  separately. B a se d  on the 

d iscu ss io n s cited , it seem s that there are co n stitu tio n a l v io la tio n s m ade b y  the ta x  au th o rities, 

but those v io la tio n s are ju s tifie d  and reasonab le  a cco rd in g  to the term s o f  the C o n stitu tio n  o f 

Z im b a b w e . T h e  p u b lic  interest com es befo re  in d iv id u a l rig h ts  as d iscu sse d  in  the chapter.

It  is  c le ar, that m ost o f  these b u sin e sses and e ntities had to clo se  as a re su lt o f  the 

appointm ents o f  “ agen ts” . Th e se  appointm ents w ere acco m panied  b y  m any d iffic u lt ie s  and 

ch a lle n g e s fo r both  em ployees and w o rk e rs w ho in  turn  lo st th e ir jo b s , not to m ention the 

n egative  im p lic a tio n s that m ay arise  fo r the u n stab le  eco n o m y o f  Z im b a b w e . In  som e 

in stan ces, Z IM R A  m akes w ro n g  assessm ents and b u sin e ss w o u ld  be d isru p ted  o r w o u ld  shut 

dow n, w h ich  is  u n d e sirab le . In  the n ext chapter, recom m endatio ns w ill be m ade to  Z IM R A  

fo r a lte rn ative  and su sta in ab le  m ethods to secure debt, w h ich  at the sam e tim e w o u ld  respect 

the rig h ts o f  taxp ayers. T h is  d iscu ss io n  w ill be fa c ilita te d  th ro u gh  b r ie f assessm ents o f  other 

ju r is d ic t io n s  and b y  a n a ly s in g  w hether they co u ld  be su itab le  fo r both  Z IM R A  and S A R S  to 

adopt.

Chapter 5: METHODS EMPLOYED BY OTHER COUNTRIES

5.1 Introduction
G arn ish ee  orders are u n d e n ia b ly  an e ffe ctive  w a y  o f  re co ve rin g  ta x  debts w ith o u t too m uch 

e ffo rt on the part o f  the revenue co lle cto r. T h e  ta x  c o lle c to r’ s du ty does not e x ist in  iso la tio n  

because the ta xp a y e r’ s co n stitu tio n a l rig h ts  m ust be taken  in to  co n sid eratio n . T h e se  rig h ts  

in c lu d e  the rig h t to property, p riv a c y , access to  the co urts, and the rig h t to ju s t  ad m in istrative  

action . In  re la tio n  to  the co n stitu tio n a l im p lic a tio n s, it is  im portant to asses b r ie fly  h ow  th ird  

p arty appointm ents are carrie d  out in  other co un tries that share s im ila r ta x  co lle c tio n  

p ro v isio n s.

5.2 Australia
T h e  garn ish e e  n o tice  in  A u stra lia n  la w  is  a n o tice  issu e d  b y  the T a x  C o m m issio n e r to a th ird  

party, su ch  as a b an k, co m p e llin g  it to  p ay fu n d s held  on a ta xp a y e r’ s b e h a lf to  the A u stra lia n
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T a x a tio n  O ffic e  “ A T O ” to  re co ve r a debt.301 S e ctio n s 2 6 0 -5  o f  Sch e d u le  1 o f  the T a x a tio n  

A d m in istra tio n  A c t , 1953, a llo w s the C o m m issio n e r o f  T a x a tio n  to  co lle c t taxes b y  issu in g  a 

w ritten  n o tice  to a th ird  p arty  w ho ow es o r w ill ow e m oney to  the ta xp a ye r and re q u irin g  that 

th ird  p arty to  p ay to  the C o m m issio n e r the am ount ow ed up to the am ount o f  the re le van t ta x  

debt. A  n o tice  issu e d  b y  the C o m m issio n e r o f  T a x a tio n  (C o m m issio n e r) under sectio n  26 0 -5  

o f  Sch e d u le  1 to  the T a x a tio n  A d m in istra tio n  A c t, 1953, is  e sse n tia lly  a statutory garn ish ee. 

T h is  m eans that th ird  p arties that fa il to  co m p ly  w ith  the C o m m issio n e r's n o tice  are lia b le  to 

be p rosecuted  fo r co m m ittin g  a c rim in a l o ffe n ce .302 G arn ish ee  n o tices can  be issu e d  to:

- A n y  b an k acco u n t in  yo u r nam e, i f  yo u  have an investm en t acco u n t that has not 

m atured, the garn ish ee  n o tice  w ill rem ain  in  p lace  u n til m atu rity

- D e b to rs w ho ow e o r m ay la te r ow e yo u  m oney

- Y o u r  superannuation  fu n d, a lth o u gh  it w ill not be e ffe ctive  u n til the b en efit is  

p ayab le

- L if e  in su ran ce  p o lic ie s , a lth o u gh  it w ill not be e ffe ctive  u n til m o n ies becom e 

p ayab le

- A  co m p an y in  w h ic h  yo u  h o ld  shares (y o u r d iv id e n d s co u ld  be targeted)

- Y o u r  so lic ito r, fo r m oney held  in  a tru st acco u n t on y o u r b e h a lf

- B e  ap p lied  to  sale  proceeds

- A  th ird  party, fo r m oney p a id  befo re  yo u  re ce ive d  the notice.

In  C o m m issio n e r o f  T a xa tio n  v  P a r k 303 the Fe d e ra l C o u rt co nsid ered  the o peration  o f  a notice  

served b y  the C o m m issio n e r o f  T a x a tio n  u nder se ctio n  2 6 0 -5  o f  Sch e d u le  1 o f  the T a x a tio n  

A d m in istra tio n  A c t  and its  in te ractio n  w ith  the rig h ts  o f  a re g istered  m ortgagee re ga rd in g  a 

sale  o f  lan d  b y  the m o rtgago r. T h e  m a jo rity  ju d g m e n t w as that, once the m ortgage w as 

re leased  to  a llo w  settlem ent, the C o m m issio n e r’ s n o tice  ap p lied  in  re la tio n  to  the p u rchase

301Van der W a lt, J. 2013. Th ird  party a p p o in tm e n ts -  an A u stra lian  cat am o n gst the p igeons. 20 Ja n u a ry  2013. 

h ttp ://w w w .th e sa it.o rg .za /n e w s/1 1 4 3 0 7 /T h ird -p a rty-a p p o in tm e n ts--a n -A u stra lia n -ca t-a m o n g st-th e - 

p ige o ns.h tm  (accessed  26 Ju ly  2016).

302 Ibid.
303(2012) FCAFC 122 C.

http://www.thesait.org.za/news/114307/Third-party-appointments--an-Australian-cat-amongst-the-pigeons.htm
http://www.thesait.org.za/news/114307/Third-party-appointments--an-Australian-cat-amongst-the-pigeons.htm
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co n sid e ratio n  re ce iva b le  b y  the se lle r o r ta xp a y e r.304 305 306 In  resp ect o f  sa la rie s o r w ages the 

A T O ’ S p o lic y  is  to  seek to garn ish e e  no m ore than 30 cen ts in  the d o lla r o f  the am ount o f  

sa la ry  and w ages p ayab le  to  a ta x  debtor. In  E d e lste n  v  W ilco x, an order to a ta xp a ye r to 

p ay in  e ffect 1 0 0 %  o f  h is  inco m e in  settlem ent o f  a ta x  lia b ility  w as d eclared  u n reaso n ab le .307 

T h e  co u rt stated that the “ garn ish e e ” p ro v is io n s are an im portant pow er g iv e n  b y  P a rlia m e n t 

to a ssist the C o m m issio n e r in  re co v e rin g  u n p aid  ta x, but that care needs to  be taken  to ensure 

that th is  re co ve ry  p o w er is  not abused o r p erce ived  as b e in g  abused; fo r exam ple , it sh o u ld  

not be used to p re ju d ice  to  a s ig n ific a n t degree the b u sin e ss o f  a debtor w ho is  p u rsu in g  

avenues o f  appeal a ga in st assessm ents that ra ise d  the d eb t.308 T h e  co urt in  th is  case reiterated  

that the s ig n ific a n t p o w er g iv e n  to  the C o m m issio n e r is  d esign ed  to protect the revenue, but is  

not intended to subvert the p rin c ip le  that has been e stab lish ed  at least sin ce  M a g n a  C a rta 309 

that a c it iz e n ’ s p ro p erty sh o u ld  not be su b ject to arb itrary  se izu re . 310

In  term s o f  A u stra lia n  law , to  ensure fa irn e ss o f  p ro cess, any d e c is io n  to  issu e  a garn ish e e  

n o tice  needs to  be based on the best in fo rm a tio n  a va ila b le . Som e co n sid e ra tio n s to  be taken  

in to  acco u n t w hen co n sid e rin g  w hether to issu e  a “ garn ish e e ” n o tice  are:

■  w hether a debt has been esta b lish ed  and the v a lu e  o f  that debt in c lu d in g  

a d d itio n a l ch arges fo r late paym ent;

■  the fin a n c ia l p o sitio n  o f  the debtor and the steps taken  to  m ake paym ent in  the 

shortest p o ssib le  tim efram e h a v in g  regard  to the p a rticu la r circu m stan ce s o f  the 

debtor;

■  the extent o f  an y other debts ow ed b y  the debtor;

■  w hether the revenue is  p laced  at r is k  because o f  the actio n s o f  the debtor, such  as:

- e vid en ce  o r su g ge stio n  o f  the d eb to r’ s d iss ip a tin g  assets,

Van der Walt, J. 2013. Third party appointments -  an Australian cat amongst the pigeons .20 January 2013. 
http://www.thesait.org.za/news/114307/Third-party-appointments--an-Australian-cat-amongst-the- 
pigeons.htm (accessed 26 July 2016).
305 McMillan, J. 1996. Recent Themes in judicial review of federal executive action, 355 
http://www.austlii.edu.au/au/iournals/FedLRev/1996/14.pdf. (accessed 07 August 2016).
306 88 ATC 4484 at 4495.
307McMillan, J. 1996. Recent Themes in judicial review of federal executive action, 355 
http://www.austlii.edu.au/au/iournals/FedLRev/1996/14.pdf. (accessed 07 August 2016).
308 Edelstein v Wilcox 88 ATC 4484 at 4497.
309 Originally issued by King John of England (r.1199-1216).
310 Ibid.

http://www.thesait.org.za/news/114307/Third-party-appointments--an-Australian-cat-amongst-the-pigeons.htm
http://www.thesait.org.za/news/114307/Third-party-appointments--an-Australian-cat-amongst-the-pigeons.htm
http://www.austlii.edu.au/au/journals/FedLRev/1996/14.pdf
http://www.austlii.edu.au/au/journals/FedLRev/1996/14.pdf
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- de liberate  and co ntinu ed  e ffo rts b y  the debtor to frustrate  le g a l re co ve ry  

actio n ; the debtor m a k in g  paym ent to other cre d ito rs in  p reference to  p a y in g  

the C o m m issio n e r,

- w here the issu e  o f  a w rit has p ro ven  to be u n su cce ssfu l, but in fo rm a tio n  

obtained in d ica te s that “ garn ish e e ” actio n  m ay be ap propriate  in  re la tio n  to  the 

debtor's em ploym ent, b an k and/or b u ild in g  so cie ty  d ep o sits and the lik e ;

■  the past co m p lia n ce  h isto ry  o f  the debtor, in c lu d in g  w hether there has been 

p re vio u s non-paym ent;

■  w hether there are better a lte rn atives to  o btain  paym ent;

■  w hether the use o f  a “garn ish e e ” n o tice  co u ld  be p erce ived  as an abuse o f  pow er;

■  the steps taken  b y  the debtor to ackn o w le d ge  indebtedness and accept the 

re sp o n sib ility  to  pay;

■  the lik e ly  im p lic a tio n s o f  issu in g  a n o tice  on a debtor's a b ility  to  p ro vid e  fo r a 

fa m ily  o r on the debtor's em ploym ent o r b u sin e ss;

■  the quantum  o f  the am ount required  to  be fo rw ard ed  i f  the n o tice  is  lo o k in g  to a 

re g u la r co n trib u tio n  (the m axim u m  am ount to be deducted fro m  g ro ss sa la ry  or 

w ages sh o u ld  not exceed th irty  cents (A U D $  0 .3 0 ) in  the A u stra lia n  d o lla r w here 

the debtor's o n ly  inco m e is  that sa la ry  o r w a ge ); and

■  w hether the debtor has requested the C o m m issio n e r to issu e  a 'g a rn ish e e ' n otice.

5.3 India
In  In d ia  sectio n  22 6  o f  the In d ia  In co m e  T a x  A c t ,311 w h ich  d eals w ith  other m odes o f  

re co ve ry  o f  inco m e ta x  b y  the au th o rities o f  the R e ven u e  S e rv ic e , p ro v id e s fo r a garn ish ee  

notice. In  term s o f  sectio n  2 2 6 (3 )(i) o f  the A c t, the a sse ssin g  o ffic e r is  em pow ered to  send a 

n o tice  in  w ritin g , dem an d in g that any person  fro m  w hom  m oney is  due o r m ay becom e due to 

the person  assessed , o r to any perso n  w ho h o ld s o r m ay su b seq uen tly h o ld  m oney fo r o r on 

acco u n t to p ay to  the a sse ssin g  o ffice r. In  term s o f  sectio n  22 6 o f  the In co m e  T a x  A c t  an 

In d ia n  ta xp a ye r o r garn ish e e  as the case m ay be is  g iv e n  an o p p o rtu n ity  to  adm it o r deny 

lia b ility  b efo re  the m oney is  attached.

311 43 of 1961.



95

S u rin d e r N a th  K a p o o r vs U n io n  o f  In d ia  a n d  O R S 312 dealt w ith  a garn ish e e  ord er that w as 

passed b y  the In co m e  T a x  o ffic e r u nder sectio n  2 2 6 (3 ) fo r paym ent o f  a fic t it io u s  sum , 

w ith o u t n o tice  under sectio n  2 2 6 (3 ), and w hether a sale  o f  p ro p erty pursuant to such  an order 

is  n u ll and v o id . T h e  co urt asserted that tho ugh  the actio n  befo re  co urt co u ld  not be term ed 

ille g a l in  term s o f  the statute, it had ho w ever “to u ch es o f  ra tio n a lity  and ce rta in ly  sm a cks o f  

p ro ced u ra l im p ro p rie ty” . 313 T h e  co urt in  th is  case  held  that there can  be no doubt that w hen 

an ord er is  m ade fo r the paym ent o f  a fic t it io u s  sum  w ith o u t g iv in g  an y o p p o rtu n ity  to  a 

person, aga in st w hom  the ord er is  m ade, to  show  cause a ga in st the p a ssin g  o f  su ch  an order 

fo r the sa id  sum , the ord er is  a n u llity .314 In  other w o rd s, in  the eyes o f  the la w  it w ill be 

deem ed that there w as no e xiste n ce  o f  su ch  an ord er and an y step taken  pursuant to or in  

enforcem ent o f  su ch  an o rder w ill a lso  be a n u llity . T h u s in  term s o f  In d ia n  la w  attachm ent 

under a garn ish e e  is  deem ed n u ll and v o id  w hen there has been no p rio r n o tice  to  the 

taxp ayer.

5.4 Canada
Se ctio n  22 4  (1 ) o f  the C a n a d ia n  In co m e  T a x  A c t 315 p ro v id e s that:

w here the M in iste r has kn o w le d g e  o r suspects that a person  is  o r w ill be w ith in  one 

ye ar lia b le  to  m ake paym ent to another person  w ho is  lia b le  to  m ake a paym ent under 

the A c t, the M in iste r m ay in  w ritin g  req u ire  the person  to  p ay fo rth w ith , w here the 

m oneys becom e lia b le , the m oneys otherw ise  p ayab le  to  the ta x  debtor in  w h o le  o r in  

part to the R e c e iv e r G en e ra l o f  the ta x  debtor’ s lia b ility  u nder the A c t .316

In  C an ad a, the C a n a d ia n  R e ve n u e  A g e n c y  ( C R A ) , u n lik e  other co un tries, can  im p o se  a 

garn ish m en t o f  w age s w ith o u t a co urt order and the garn ish m e n t can  happen w ith o u t 

w a rn in g . F if t y  percent o f  a p erso n ’ s e arn in gs can  be deducted to be p a id  to the R e c e iv e r o f  

R e ven u e  and hundred percent o f  other earn in gs.

In  T ra sg a s v  M id -P la in s  C o n tra c to rs  L td 317 the co n stitu tio n a lity  o f  the garn ish m e n t p ro v is io n  

fo u n d  in  se ctio n  2 2 4 (1 .2 ) o f  the In co m e  T a x  A c t  w as ch a lle n ge d . T h e  co urt held  that the 

purpose o f  the im p u gn ed  p ro v is io n  is  c le a r, that is , to e ffect the exped ient co lle c tio n  o f

312
313
314
315
316
317

1988 A IR  1777, 1988 SC R  Supl. (2) 211.
Su rin d e r Nath Kapoor vs U nion o f India 1988.
Su rin d e r Nath Kapoor vs U nion o f India 1988.
R .S.C ., 1985, c. 1 (5th Supp.).
W o lters, K. 2010. C anad ian  Incom e T a x  A ct w ith  Regu lation s, A n n o tate d  89th 
CanLIII 4413 (SK  CA).

edition.
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w ith h e ld  ta x  m oney and thereby p revent its  m isa p p ro p ria tio n  o r d iv e rsio n  to the ta x  debtor's 

other c re d ito rs.318 A s  such , it is  part o f  the ge n era l schem e esta b lish ed  b y  the G o vernm en t o f  

C an ad a  fo r the co lle c tio n  o f  ta xe s and fa lls  sq u are ly  w ith in  sectio n  9 1 (3 ) o f  the C an ad a  

C o n stitu tio n  A c t .319 T h e  p ro v is io n  is  “ n e c e ssa rily  in c id e n ta l” to  the e xe rcise  o f  the federal 

pow er. T h e  p ro v is io n  enab les the M in iste r to co lle ct w ith h e ld  ta xe s b y  g a rn ish e e in g  fu n ds 

p ayab le  to  the d elinq u ent em ployee, fu n d s that w o u ld  not have been a v a ila b le  to  other 

cred ito rs i f  they had been rem itted  as req u ired  b y  la w .320 In  ord er to ensure the co lle c tio n  o f  

“w ith h e ld ” ta x  m oney, the go vernm ent enacted th is  garn ish m en t p ro v is io n  w ith  the re su lt that 

it co n stitu tes an in te g ra l and esse n tia l part o f  the co lle c tio n  schem e d esign ed  to  attack the 

pro b lem  o f  ta x  d e fic ie n c ie s  due to  co n ve rsio n  o r other typ es o f  m isa p p ro p ria tio n  at the so urce 

o f  the d e d u ctio n s.321

A n o th e r issu e  the co u rt had to  co n sid e r w as the ch a lle n g e  b y  the co m p la in an ts that these 

p ro v is io n s v io la te d  the C o n stitu tio n a l rig h t to be secure a ga in st u n reasonab le  search  and 

se izu re , m ore s p e c ific a lly  u n reaso n ab le  se izu re .322 W ith  regard  to  the issu e  o f  u n reasonab le  

se izu re , the co urt stated that g iv e n  the c le a r purpose o f  se ctio n  8 o f  the C a n a d ia n  C h a rte r o f  

R ig h ts  and Free d o m s enshrined  in  the C a n a d ia n  C o n stitu tio n  A c t  o f  1867; its  scope co u ld  not 

be extended to  co ve r pure eco n o m ic in te re sts.323 E v e n  assu m in g that garn ish m en t under 

se ctio n  2 2 4 (1 .2 ) does in v o lv e  “ in tru sio n ” o f  in terests protected under sectio n  8, such  

garn ish m en t p ro v is io n  w as held  to  be re aso n ab le .324

5.5 United States of America
In  the U n ite d  States o f  A m e rica , the In te rn a l R e ven u e  C o d e  ( IR C )  au th o rize s le v ie s  to co lle ct 

d elinq u ent tax. 325 U n ite d  States C o d e  sectio n  6 3 3 1 (a ) p ro v id e s that:

I f  an y person  lia b le  to  p ay an y ta x  n e g le cts o r refuses to  p ay the sam e w ith in  10 d ays after 

n o tice  and dem and, it sh a ll be la w fu l fo r the Se cre tary  to co lle ct su ch  ta x  and su ch  fu rth er 

sum  as sh a ll be su ffic ie n t to co ve r the expenses o f  the le v y . B y  le v y  u pon  a ll p ro p erty and 

rig h ts  to property b e lo n g in g  to such  person  o r on w h ich  there is  a lie n  p ro vid ed  in  th is  chapter

318
319
320
321
322
323
324

Transgas V Mid-Plains Contractors Ltd CanLIII 4413 (SK CA).
ibid.
ibid.
ibid.
Canadian Constitution, 1867.S8 of the Charter of Rights and Freedoms.
Transgas V Mid-Plains Contractors Ltd CanLIII 4413 (SK CA).
ibid.

325 US Code 6331.
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fo r the paym ent o f  such  tax. L e v y  m ay be m ade upon  the accrued sa lary  o r w age s o f  any 

o ffice r, em ployee, o r elected o ffic ia l, o f  the U n ite d  States, the D is tr ic t  o f  C o lu m b ia , o r any 

age n cy  o r instrum en ta lity  o f  the U n ite d  States o r the D is tr ic t  o f  C o lu m b ia , b y  se rv in g  a notice 

o f  le v y  on the em p lo yer o f  such  o ffice r, em ployee, or elected o ffic ia l.

A n  In tern a l R e ve n u e  S e rv ic e  le v y  thus perm its the le g a l se izure  o f  property to satisfy  a ta x  

debt.326L e v ie s  are d ifferent from  lie n s in  that a lie n  is  a lega l c la im  aga in st property to secure 

paym ent o f  the ta x  debt, w h ile  a le v y  a ctu a lly  takes the property to satisfy  the ta x  debt.327 In  

term s o f  th is  le v y  it can  ga rn ish  w ages, take m oney in  a b an k o r other f in a n c ia l account, and 

se ize  and se ll ve h ic le s , real estate and other personal property. In  addition, in  order to effect 

its le v y , other than in  c ircum stan ce s w here the co lle ctio n  o f  the ta x  is  in  je o p ard y, the 

go vernm ent m ust n o tify  the d efau ltin g  ta xp a yer o f  its intention  to le v y .328 It  then m akes its 

dem and on the party in  p o ssessio n  o f  the taxp ayer's property, or righ t to property, to 

surrender it to the federal go ve rn m en t.329 T h a t party is o b lig e d  to do so, or to becom e lia b le  

fo r the am ount o f  the property up to the am ount o f  the ta x  ow ed, as w e ll as any related 

p en alties.330

T h e  term s o f  the procedure section 6 3 3 1(d) 1 and section  6 3 3 1 (d )2  o f  the U n ite d  States 

In ternal R e ve n u e  C o d e  states there m ust be a w ritten  notice to the taxp ayer in d ica tin g  that ta x  

w il l  be le v ie d  in  th is  m anner th irty  (3 0 ) days after notice. D u r in g  the p ro v id ed  30 d ays the 

taxp ayer co u ld  m ake representations to the Secretary  in  order to u p lift  the attachm ent o f  

sa lary  o r m oney held  b y  a th ird  party. It  thus appears that once the notice is  issued  to the 

taxpayer, the m oney is  attached but the transfer o f  the m oney to the revenue serv ice  w il l  o n ly  

take p lace once the th irty  (3 0 ) days have p asse d .331 In  add ition  to the Internal R e ve n u e  C o d e  

the U n ite d  States o f  A m e ric a  has the T a x p a y e r  B i l l  o f  R ig h ts  A c t  that g iv e s  taxp ayers overt 

rights. T h e  T a x p a y e r ’ s B i l l  o f  R ig h t s 332 p ro v id es the m eans b y  w h ic h  abuses o f  p o w er b y  the 

Internal R e ve n u e  S e rv ic e  can  be prevented.

6 Th e  C ode o f Federal R e gulation  o f the  U nited S tate s o f A m e rica  512.
327 Th e  C ode o f Federal R e gulation  o f the  U nited S tate s o f A m e rica  512.
328 U .S.C  s6 331(a) and (d) 3.
329 U .S.C  s6332(a).
330 Ibid.
331 G re e n b a u m , A. 1997. "T a xp a ye rs' Bill o f R ights 1 and 2: A  C h arte r to  be fo llo w ed  by the  Rest o f the  W o rld  or 
Ju st A n o th e r A tta ck  on the  T a x  A u th o rity?  Reven ue Law  Jo u rn a l: Vol. 7: Iss. 1, A rtic le  7. 
h ttp ://e p u b lica tio n s .b o n d .e d u .a u /rli/vo l7 /iss1 /7  at 352. (accessed 15 A u gu st 2016).
332 IR-2014-72.

http://epublications.bond.edu.au/rlj/vol7/iss1/7
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5.6 Recommendations for SARS
T h e  co urt in  H in d r y  v  N e d c o r  B a n k  L t d 333 lo o ke d  at other countries that have s im ila r  ta x  

p ro v is io n s and co nclu d ed  that there is no general need fo r p ro v is io n  o f  notice, in tim atin g  that 

the lim ita tio n  o f  co nstitutional r igh ts  im p lic it  in  section  99 is  reasonable and n ecessary  in  an 

open and d em ocratic so c ie ty .334 B y  scru tin is in g  d e c is io n s taken b y  S A R S  in  such  instances it 

is  c le a r that S A R S  is  in  an unequal re latio n sh ip  w ith  the taxpayer, w ho is  not n ecessarily  

no tified  o f  the appointm ent o f  a th ird  p a rty .335 M o reo ve r the revenue serv ice  w il l  a lw a y s be 

favo u red  w hen  b a la n c in g  the d uty to co llect ta x  aga in st the ta xp a y e r’ s righ ts, due to the fact 

that taxp ayers w o u ld  evade ta x  i f  the revenue serv ice  d id  not have the n ecessary  po w er to 

e ffic ie n tly  co lle ct ta x  and to im plem ent harsh penalties fo r non -co m p lian ce. E v e n  tho ugh  the 

appointm ent o f  a th ird  party w as held  to be constitutional, the m anner in  w h ic h  the 

C o m m iss io n e r e xerc ises th is  co lle c tio n  p o w er is  o f  utm ost im portance hence the need to 

exam ine  co n d itio n s in  other countries. T h is  w o u ld  pro vid e  gu id e lin e s  on h o w  South  A fr ic a n  

ta x  practices co u ld  be adapted to ensure that its m ethods becom e less in v a s iv e  o f  ta xp a y e r’ s 

r igh ts  than at present.

In  term s o f  C a n a d ia n  law , it has been held  that the in v a s io n  o f  r igh ts  is  ju s t if ie d  to ensure the 

expedient co lle ctio n  o f  taxes. There  is  s ig n if ic a n t overlap  and s im ila r ity  in  d esign  and intent 

betw een the A u stra lia n  th ird  party notice p ro v is io n s  and those found in  sectio n  179 o f  the 

South  A fr ic a n  T a x  A d m in istra tio n  A c t. A t  the core o f  both sets o f  p ro v is io n s is  the 

C o m m iss io n e r’ s r ig h t to g iv e  a th ird  party  notice to p ay to the f isc u s  m oney in  fu lfilm e n t o f  a 

ta xp a y e r’ s debt.336 In  A u stra lia , before th ird  party appointm ents are effected, va rio u s 

co nsiderations have to be taken into account, as listed  above. T h e y  ensure that d ecis io n s 

rem ain  w ith in  the ta xp a y e r’ s ca p a c ity  and that there is  no adverse effect, fo r instance b y  

b e in g  denied the righ t to property, because o f  the percentage lim it  to the am ount that can be 

garn ished. G iv e n  the Sou th  A fr ic a  so c io -e co n o m ic  clim ate , the A u stra lia n  m odel co u ld  be 

v e ry  instructive. In  In d ia n  law , the em phasis is  on e nsurin g that the taxp ayer is  m ade aw are o f

333 1999(2) S A  757 (W ).
334 Ibid at 166.
335 C ro o m e , B. 2010. T a xp a y e r's  R ights in So uth  A frica . Ju ta  and Co. LTD: Cape  Tow n.
336 J van  der W alt. 2013. Th ird  party a p p o in tm e n ts -  an A u stra lian  cat am o ngst the  p igeons. 20 Ja n u a ry  2013. 

h ttp ://w w w .th e sa it.o rg .za /n e w s/1 1 4 3 0 7 /T h ird -p a rty-a p p o in tm e n ts--a n -A u stra lia n -ca t-a m o n g st-th e - 

p ige o ns.h tm  (accessed  26 Ju ly  2016).

http://www.thesait.org.za/news/114307/Third-party-appointments--an-Australian-cat-amongst-the-pigeons.htm
http://www.thesait.org.za/news/114307/Third-party-appointments--an-Australian-cat-amongst-the-pigeons.htm
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the d ec is io n  to ga rn ish  and is  g iv e n  an opportunity to dispute the c la im  i f  need be before 

garn ishm ent can be effected in  those cases in  w h ic h  the taxp ayer is d isp u tin g  the assessm ent.

T h e  U n ite d  States o f  A m e ric a  em phasises the im portance o f  the ta xp a y e r’ s rights. T h is  is  

evident the T a x p a y e r ’ s B i l l  o f  R ig h ts  A c ts  1 and 2 w h ic h  enable the le g is la to r to advance the 

righ ts  o f  taxpayers. T h e  I R C ,  as has been noted, requires a th irty  (3 0 ) d ay notice  to the 

taxp ayer before garn ishm ent. 337 T h e  T a x p a y e r B i l l  o f  R ig h ts  has seen the co d ifica t io n  o f  

in fo rm atio n  in c lu d e d  in  assessm ent notices. A ssessm e n t notices are statem ents b y  the ta x  

adm in istratio n  o f  a ta xp a y e r’ s taxab le  inco m e and o f  taxes ow ed or refund payable. S u ch  

notices in  the U n ite d  States system  m ust be accom panied  b y  in fo rm atio n  re ga rd in g  the "tax 

due, interest, additional am ounts, add itions to the tax, and assessab le  penalties in c lu d e d  in  

such  n o tice ".338 In  the event that the notice does not have a ll the required in fo rm ation , the 

notice w il l  be co nsidered  in v a lid . T h e  effect o f  a declaration  o f  in v a lid ity  is  that no action  

re gard in g  co lle ctio n  m ay be effected u n less and un til a v a lid  notice is  served. 339 T h e  

reason ing behind  co d ifica t io n  is  the advance  o f  ta xp a y e r’ s r igh ts  and the prom otio n  o f  

p rin c ip le s  o f  fa irness, w h ic h  are essentia l to an e ffic ie n t ta x  adm in istration. 340 T h is  reduces 

the co st o f  further lit ig a tio n  and increases co nfid en ce  in  the ta x  adm in istration. In  th is  respect 

the U n ite d  States o f  A m e ric a  system  can  be v e ry  in stru ctive  fo r South  A fr ic a .

5.7 Recommendations for ZIMRA
A s  d iscu ssed  in  the earlier chapter, the In co m e  T a x  A c t  and the V a lu e -A d d e d  T a x  A c t  o f  

Z im b a b w e  do not pro vid e  p ro cedural safeguards fo r taxp ayers as established b y  the South  

A fr ic a n  T a x  A d m in istra tio n  A c t  section  172, as am ended, w h ic h  estab lishes the su m m ary 

ju d g m e n t procedure. T h is  procedure m ainta ins som e elem ents o f  the norm al c iv i l  procedure 

and retains its o w n un ique p ro v is io n s to facilita te  an e xp ed itio u s process. T h e  section  reads:

(1 ) I f  a person has an outstanding ta x  debt, S A R S  m ay, after g iv in g  the person at 

least 10 b u siness d a y s ’ notice, f ile  w ith  the c le rk  o r reg istrar o f  a com petent

IRC s6 331(d) 1 and 2.
338 G re e n b a u m , A. 1997. "T a xp a ye rs' Bill o f R ights 1 and 2: A  C h arte r to  be fo llo w ed  by the  Rest o f the  W o rld  or 
Ju st A n o th e r A tta ck  on the  T a x  A u th o rity?  Reven ue Law  Jo u rn a l: Vol. 7: Iss. 1, A rtic le  7. 
h ttp ://e p u b lica tio n s .b o n d .e d u .a u /rli/vo l7 /iss1 /7  at 139. (accessed 15 A u gu st 2016).
339 Ibid.
340 Ibid.
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court a certified  statement setting out the am ount o f  ta x  p ayab le  and certified  

b y  S A R S  as co rrect.341

T h e  T a x  A d m in istra tio n  A c t  creates an o b lig a tio n  fo r the C o m m iss io n e r to g iv e  notice  to the 

d efau ltin g  taxp ayer before f i l in g  w ith  the C le r k  o f  C o urt. S u ch  a p ro cedura l safeguard  needs 

to be established and im plem ented in  the Z im b a b w e a n  le g is la t iv e  system . T h is  notice is 

cru c ia l, e sp e c ia lly  fo r a co nstitutional state that guarantees the righ t to fa ir  ad m in istrative  

action  as w e ll as a b id in g  b y  the dem ands o f  natural ju s t ic e  under the p rin c ip le  o f  a u d i p a rte m  

alteram . S in ce  Z im b a b w e ’ s ta x  le g is la t io n  is  a lm o st a carbon co p y  o f  So u th  A f r ic a ’ s, the first 

step w o u ld  be to adopt the developm ents intro duced  b y  the T a x  A d m in istra tio n  A c t , 

sp e c if ic a lly  the p ro v is io n s  o f  section  172, w h ic h  deals w ith  steps to be taken in  secu rin g  

ju d gm en t.

T h e  m odel under w h ic h  the U n ite d  States o f  A m e ric a  operates is  able to balance  ta xp a y e rs ’ 

r igh ts  and the ta x  c o lle c to r’ s re sp o n sib ility . In  term s o f  procedure, section 6 3 3 1(d) 1 and 

section  6 3 3 1 (d )2  o f  the U n ite d  States Internal R e ve n u e  C o d e  c le a r ly  la y s  dow n the tim e 

fram ew o rk. T h e  sections state that there m ust be a w ritten  notice to the taxp ayer in d ica tin g  

that ta x  w il l  be le v ie d  in  th is  m anner th irty  (3 0 ) days after notice. D u r in g  th is  tim e taxp ayer 

co u ld  m ake representations to the Secretary  in  order to u p lift  the attachm ent o f  sa lary  or 

m oney held  b y  a th ird  party. It  thus appears that once the notice  is  issued  to the taxp ayer the 

m oney is  attached but the transfer o f  the m oney to the revenue se rv ice  w il l  o n ly  take p lace 

once the th irty  (3 0 ) days have lap sed .342

F o r  taxp ayers in  a ch a lle n g in g  d e ve lo p in g  eco n o m y such  as that o f  Z im b a b w e , a th irty  (3 0 ) 

d ay notice p ro v id in g  an opportun ity  to arrange one’ s a ffa irs, is  to be recom m ended. It  is  

w orth  n o tin g  that the C o u rts  have the po w er and authority to refer p ro b lem atic  sectio ns o f  the 

A c t (s )  b a c k  to P arliam en t fo r am endm ents, co rrections, additions, and to strike out 

p ro b lem atic p ro v is io n s. A  m echan ism  in  the A c t (s )  should  be established, to strike a balance 

betw een respect fo r and adherence to taxp ayer righ ts, against the exped itio u s nature o f  a case.

341 T a x  A d m in istra tio n  Law s A m e n d m e n t A ct, 39 o f 2013.
342 G re e n b a u m , A. 1997. "T a xp a ye rs' Bill o f R ights 1 and 2: A  C h arte r to  be fo llo w ed  by the  Rest o f the  W o rld  or 
Ju st A n o th e r A tta ck  on the  T a x  A u th o rity? , Revenue Law  Jo u rn a l: Vol. 7: Iss. 1, A rtic le  7. 
h ttp ://e p u b lica tio n s .b o n d .e d u .a u /rli/vo l7 /iss1 /7  at 352. (accessed 15 A u gu st 2016).
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Instead o f  the garn ishee  order, eq u a lly  e ffective  m ethods can  be used to ach ieve  the desired 

ends. A n  exped itious, and less in v a s iv e , procedure co u ld  be im plem ented b y  a le g is la t iv e  

instrum ent. There  are a lready co m m o n  la w  m eans and m echan ism s o f  ensurin g  that the 

taxp ayer does not d ispose o f  h is  assets or m oney, at the sam e tim e se cu rin g  the ta xp a y e r’ s 

presence in  court, such as the K n o x  D ’A r c y  procedure. It  is  a lso  kn o w n  as the M a re v a  

In ju n ctio n /a n ti-d iss ip a to ry  in te rd ic t.343 In  C o m m o n w ealth  ju r isd ic t io n s , th is  is  a court order 

that freezes assets so that a defendant to an action  cannot d issipate  his/her assets p la c in g  them  

beyo nd  the ju r is d ic t io n  o f  a court so as to frustrate a ju d gm en t. T h e  ju s t if ic a t io n  o f  the 

in terd ict is  based on the C o u rt ’ s desire to prevent an u n su cce ssfu l defendant from  co n ce a lin g  

or getting rid  o f  funds o r assets w ith  the intention  o f  not p a y in g  the su ccessfu l p la in t iff .344 

T h ro u g h  th is procedure Z I M R A  co u ld  em brace such  a m ethod w h ile  se cu rin g  attendance to 

the hearing.

In  co n c lu sio n , even tho ugh  it m ay be an after-the-fact rem edy, a taxp ayer m ay act against 

Z I M R A  fo r any dam ages suffered, on the gro u n d s that the garn ishee  order p ro v is io n s w ere 

im p ro p e rly  invo ked . A  garn ish ee  order m ust be instituted w hen ta x  is  due and the taxp ayer 

m ust be served w ith  a notice o f  assessm ent (except in  c ircum stan ce s w h en  notice o f  

assessm ent is not required, i.e. co lle ctio n  o f  e m p lo yee s’ tax). O ne can  a lso  attack a garn ishee 

order on the gro u n ds o f  ad m in istrative  ju stic e  i f  the said  taxp ayer has not rece ived  an 

assessm ent or an inco rrect assessm ent w as made.

5.8 Conclusion
C o m p a ra tive  studies are a k e y  com ponent in  p o lic y  developm ent. In  th is chapter the starting 

point w as to exp lore  the countries that m ake u se  o f  the garn ishee  order as a tool fo r ta x  

co llectio n . A s  w a s dem onstrated in  the chapter, these co untries have d ifferent uses and 

a p p licatio n  o f  the sam e tool w ith  regard  to co lle ctin g  ta x  from  d efau ltin g  taxpayers. T h e  

ob jective  o f  the co m p ariso ns w a s to find  alternative  m ethods to ta x  co lle ctio n  w h ic h  are less 

in v a s iv e  to the taxpayer. A s  the d iscu ss io n s show , recom m endations w ere m ade separately to 

South  A fr ic a  and Z im b a b w e . Z im b a b w e ’ s recom m endatio ns w ere not as far re a ch in g  as 

South  A f r ic a ’ s, as there w as need to be m in d fu l o f  other facto rs such as sc a la b ility  and the 

a v a ila b ility  o f  resources. M o st o f  the recom m endations fo r Z im b a b w e  w o u ld  com e fro m  the 

South  A fr ic a n  current m odel. W ith  regard  to South  A fr ic a , the current system  em p lo yed  b y

343
344

M areva  C o m p an ia  N aviera S A  v  In te rnation al B u lkcarrie rs [1980] 1 A LL  ER 213 (CA).
Knox D 'A rcy  Ltd and O th e rs v  Ja m e so n  and O th ers 1996 (4) S A  348 (A )at 351 D-E.
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the U n ite d  States o f  A m e ric a  w o u ld  com e acro ss as m ore instructive. T h e  So u th  A fr ic a n  

current m odel w il l  not be strained i f  it is  to adopt som e o f  the p ractices used in  U n ite d  States. 

M o st im portantly, w ith  regard  to the South  A fr ic a n  econom y, the U n ite d  States current m odel 

w o u ld  seem  ideal fo r the So u th  A fr ic a n  taxp ayers in  term s o f  its less in v a s iv e  nature as w e ll 

as the cush ioned  fin a n c ia l im p licatio n s.

Chapter 6: CONCLUSION 

6.1 Aims of the research
T h e  research addresses the question o f  w hether the ta x  garn ish ees im posed  on taxp ayers b y  

the ta x  authority in  So u th  A fr ic a  and Z im b a b w e  are reasonab ly ju s t if ie d  in  a dem ocratic 

society. It  seeks to exam ine the co nstitutional im p lic a tio n s o f  “th ird  party appointm ents” b y  

ta x  authorities w ith o u t h a v in g  fu lly  engaged the taxpayer. T h e  o ve ra rch in g  g o a l o f  the thesis 

is  to exp lore  alternative w a y s  o f  co lle c tin g  ta x  fro m  d efau ltin g  taxp ayers u s in g  m ethods 

w h ic h  are not in va s ive , taxp ayer fr ie n d ly  at the sam e tim e a llo w in g  the ta x  authorities to fu lf i l  

their mandate.

T h e  s ig n if ic a n t point o f  departure w as the fact that the T a x  A d m in istra tio n  A c t  o f  South  

A f r ic a  and the In co m e  T a x  A c t  o f  Z im b a b w e  p ro vid e  the South  A fr ic a n  R e ve n u e  S e rv ic e  

( S A R S )  and the Z im b a b w e  R e ve n u e  A u th o r ity  ( Z IM R A )  re sp e ctive ly  w ith  substantial 

pow ers in  re lation  to im portant ad m in istrative  aspects o f  tax, such as the co lle c tio n  o f
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in fo rm atio n  and the im p o sit io n  and re co ve ry  o f  ta x .345T h e  co urts m ade ru lin g s  in  fa v o u r o f  

the ta x  authorities, c it in g  the fact that these p ro v is io n s in  question are constitutional. T h e  

courts did  how ever, a d v ise  the ta x  authorities to exercise  cautio n  in  the ir ap p lica tio n  o f  the 

p ro v is io n s in  question.

In  Sou th  A fr ic a , statistics reveal that o f  the a p p ro xim ate ly  15 m illio n  w o rk e rs and/or 

registered  in d iv id u a l taxp ayers, about 6 ,5 m illio n  recorded taxab le  inco m e above the annual 

inco m e ta x  thresho ld  o f  se ve n ty-five  thousand R a n d s  (R 7 5  0 0 0 ) per year, w ith  the re m a in in g  

e ight m illio n  f iv e  hundred thousand people (8 500 00 0), earn ing a taxab le  inco m e o f  b e lo w  

that thresho ld .346 T h e  S A R S  debt b o o k  has rise n  to above 4 7 ,5 %  o f  the annual turn o ver,347 

w h ic h  m eans that there is  a need fo r the revenue co lle cto r to fin d  e ffective  w a y s  o f  ensuring 

that taxes and ta x  debts are paid.

T h e  thesis sought to address the fact that the ta x  co lle c to r’ s duty does not e x ist in  iso la tio n  

because the ta xp a y e r’ s co nstitutional r igh ts  m ust be taken  into co nsideration. T h e se  righ ts  

in c lu d e  the righ t to property, p riv a c y , access to the courts, and the righ t to ju s t  adm in istrative  

action. T h e  thesis fo cused  on each o f  the r igh ts  stated above and evaluated h o w  they have 

been treated in  Z im b a b w e  and So u th  A fr ic a  w ith  regard  to ta x  co lle ctio n  fro m  defau ltin g  

taxpayers. T h e  d iscu ss io n s sh o w  that the le g is la t iv e  p ro v is io n s em p o w ering the ta x  

authorities do pass the co nstitutional m uster.

6.2 Conclusion
T h e  thesis exp lo red  alternative  m ethods the ta x  authorities co u ld  adopt. These  alternative 

m ethods should  be enab lin g  fo r the ta x  authorities to fu lf i l  their p rim a ry  o b lig a tio n s and 

s im u ltan eo u sly  be less in v a s iv e  to the taxpayers. T h e  system s em p lo yed  b y  other ju r isd ic t io n s  

w ere rev iew ed  and b r ie f ly  analysed. R e co m m en d atio n s w ere m ade to South  A f r ic a  w ith  

regard  to other co nsiderations they co u ld  e m p lo y fro m  other ju r isd ic t io n s  in  order to m ake the 

current procedure less in v a s iv e  on taxpayers. R e co m m en d atio n s w e a lso  m ade to Z im b a b w e , 

w ith  m ost o f  the practices b e in g  in fo rm ed  b y  the current South  A fr ic a n  m odel.

5 C ro o m e , B. 2008. T a xp a y e r's  righ ts in So uth  A frica: An an alysis and eva lu a tio n  o f the  e xte n t to  w hich  the 
p o w e rs o f the So uth  A frican  Reven ue Se rv ice  co m p ly  w ith  the co n stitu tio n a l righ ts to  prop erty , privacy, 
a d m in istrative  ju stice , acce ss to  in fo rm atio n  and acce ss to  the co u rts at 16.
346 20 15 T a x  S ta tis tics  A  jo in t pu b licatio n  betw een the  N ational T re a su ry  and the  So uth  A frica n  Revenue 
Services.
h ttp ://w w w .tre a su rv .g o v .za /p u b lica tio n s/ta x% 2 0 sta tis tics/2 0 1 5 /T S ta ts% 2 0 2 0 1 5 % 2 0 In s id e % 2 0 W E B .p d f 
(accesse d  03 Se p te m b e r 2016).
347 2015 T a x  S ta tistics  SARS.

http://www.treasury.gov.za/publications/tax%20statistics/2015/TStats%202015%20Inside%20WEB.pdf


104

There  is  a v ia b le , alternative  m ethod the ta x  authorities can  e m p lo y in  order to fu lf i l  their 

m andate o f  co lle c tin g  taxes. Th e se  m ethods a llo w  the d efau ltin g  taxp ayers to sort out their 

a ffa irs  and address any p o ssib le  chances o f  o ve rw h e lm in g  debt; i f  it is  a b u siness entity, the 

p o ss ib ility  o f  liq u id a tio n  o w in g  to garn ishee orders can be a lle v iated  and addressed. 

G arn ish ee  orders in  ta x  co lle c tio n  can  a ffect a ta xp a y e rs ’ f in a n c ia l p o sitio n  s ig n if ic a n tly  and 

i f  there are procedures a va ila b le  w h ic h  are not in  co n flic t  w ith  the ta x  auth o rities’ o b ligatio n s, 

then they ought to be em ployed.
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• B e in a s h  v  E rn st  and Y o u n g 1 9 9 9  (2 ) S A  116 ( C C ) ,  1999 (2 ) B C L R  125 ( C C ) .

• B e rn ste in  ao v  B e ste r N O  ao 1996 (2 ) S A  751 ( C C ) ;  1996 (4 ) B C L R  449 ( C C ) .

• B h u g w a n  v  J S E  L t d  2 0 10  (3 ) S A  355 (G S J ) .

• C a b in e t fo r the T e rr ito ry  o f  So u th  W e st A fr ic a  v  C h ik a n e  and A n o th e r 1989 (1 ) S A  

349 (A ).

• C arephone (P ty ) L t d  v  M a rcu s N O  &  others 1999 (3 ) S A  304 ( L A C ) ,  1998 (1 0 ) 

B C L R  1326 ( L A C )

• C a r lso n  Investm ents Sh a re b lo ck  (P ty ) L t d  v  C o m m iss io n e r fo r the S A  R e ven u e  

S e rv ic e  2 0 02  (5 ) B C L R  521 (W ).

• C h e tty  v  L a w  S o c ie ty , T ra n sv a a l 1985 (2 ) S A  756.

• C h ie f  L e s a p o  v  N o rth  W est A g r ic u ltu ra l B a n k  2 0 00  (1 ) S A  409.

• C o m m iss io n e r o f  T a x a tio n  v  P a rk  2 0 1 2 ) F C A F C  122 C .

http://www.ohchr.org/Documents/Issues/Privacy/ZimbabweHumanRightsForum.pdf
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• C o n tract Support S e rv ic e s  (P ty ) L t d  and O thers v  C o m m issio n e r: S A R S  and O thers 

1999 (3 ) S A  1133 (W ).

• C r o w  v  D eta in ed  M en ta l Patients S p e c ia l B o a rd  1985 (1 ) Z L R  202.

• D e  L i l l e  &  another v  Sp eaker o f  the N a tio n a l A sse m b ly 1 9 9 8  (3 ) S A  43 0  (C ) ,  1998 (7 ) 

B C L R  916 (C ) .

• E d e lste n  v  W ilc o x  88 A T C  4 4 84  at 4495.

• E d g a rs  Stores L im ite d  v  C o m m iss io n e r o f  T a x e s  1996 (2 ) Z L R 7 4 7  ( S C ) .

• E u ro p ea n  H o te l, P retoria  v  B e ck e tt  1911 T P D  31.

• E x  parte V e n te r 1940 T P D .

• F a ird ro p  T ra d in g  (P riva te ) L im ite d  v  Z im b a b w e  R e ve n u e  A u th o r ity  H C  909/14.

• F a tt i’ s E n g in e e r in g  C o  (P ty ) L t d  v  V e n d ic k  Spares (P ty ) L t d  1962 (1 ) S A  736 (T ) .

• F e ru c c i and O thers v  C : S A R S  and A n o th e r 65 S A T C  470.

• F ir s t  N a tio n a l B a n k  v  C o m m issio n e r, South  A fr ic a n  R e ve n u e  S e rv ic e  2 0 02  (4 ) S A  

768 ( C C ) .

• F o rd  v  L a w  S o c ie ty  o f  R h o d e sia  1977 (2 ) Z L R  40 (A ).

• H a ll  and D e  B e e r and S lad e  v  H a ll  1916 T P D  372.

• H in d ry  v  N e d c o r B a n k  L t d  and A n o ther, 1999 (2 ) A l l  S A  38 (W ), 61 S A T C  163.

• H o n e y  &  B la n ck e n b e rg  v  L a w  1966 (2 ) S A  43 (R ).

• H u tc h in g s  v  S t Jo h n ’ s C o lle g e  H H -4 1 6 -1 3 .

• In v e stig a tin g  D irecto rate : Se rio u s E c o n o m ic  O ffe n ce s v  H y u n d a i M o to r D istr ib u to rs  

[2000] Z A C C  12; 2 0 00  (1 0 ) B C L R  1079 ( C C ) ;  2001 (1 ) ( S A )  545 ( C C ) .

• K le in  v  A tto rn e y-G e n e ra l 1995 (3 ) S A  848 (W ).

• K n o x  D ’A r c y  L t d  and O thers v  Jam e so n  and O thers 1996 (4 ) S A  348 (A ).

• M A  Sepataka v  C o m m iss io n e r fo r the South  A fr ic a n  R e ve n u e  S e rv ic e  72 S A T C  279.

• M an gen je  v  T B I C  In vestm en ts (P v t)  L t d  &  O rs  H H -3 7 7 -1 3 .
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M a ra is  v  D e m o c ra tic  A llia n c e  2 0 02  (2 ) B C L R  171 (C ) .

M a re va  C o m p a n ia  N a v i  era S A  v  In ternational B u lk c a rr ie rs  [1980] 1 A L L  E R  213 

( C A ) .

M e ake r N O  v  C a m p b e ll N e w  Q u arries (P v t)  L t d  and O thers 1973 (3 ) S A  157 (R ).

M e d ix  P h a rm a cie s (P v t)  L td , Ta n g a n d a  L im ite d  &  M e ik le s  A f r ic a  L im ite d  vs. 

C o m m iss io n e r-G e n e ra l o f  Z I M R A  &  B a r c la y s  B a n k  o f  Z im b a b w e  L im ite d  H C  

2384/03.

M etcash  T ra d in g  L t d  v  C o m m iss io n e r fo r the South  A fr ic a n  R e ve n u e  S e rv ic e  (2 0 0 0 ) 

2 S A  23 2  (W ).

M ik e  C a m p b e ll (P v t)  L t d  et al. v. the R e p u b lic  o f  Z im b a b w e  2 0 0 8 ) A H R L R  199 

( S A D C  20 08).

M ko n tw an a  v s  N e lso n  M an d e la  M etro p o litan  M u n ic ip a lity  and A n o th e r 2005 ( C C ) .

M o h lo m i v  M in iste r o f  D e fe n ce  1997 (1 ) S A  124 ( C C ) ,  1996 (1 2 ) B C L R  1559 ( C C ) .

M pande F o o d lin e r C C  v  C o m m iss io n e r fo r South  A fr ic a n  R e ve n u e  S e rv ic e  63 S A T C  

46.

M r and M rs  “ X ” v  R h o d e s ia  P r in tin g  and P u b lis h in g  C o  L t d  1974 (4 ) S A  508 R . 

M thethw a (K h o z a )  &  others v  D ie d e r ic k s  &  others 1996 (4 ) S A  381 (N ).

N a tio n a l H o rse ra c in g  A u th o r ity  o f  Southern A fr ic a  v  N a id o o  2 0 10  (3 ) S A  182. 

N a tio n a l M e d ia  L t d  v  Jooste  1996 (3 ) S A  26 2  ( S C A ) .

N e d b a n k  v  Pestana 2 0 09  (2 ) S A  189 ( S C A ) .

N y a n g a n e  v  Stadsraand v a n  Po ch efstro o m  1998 (T ) .

O 'K e e ffe  v  A rg u s  P r in t in g  and P u b lis h in g  1954 (3 ) S A  244 (C ) .

O u d e kraa l Esta te s v  C it y  o f  C a p e  T o w n  and O thers 2 0 04  ( S C A ) .

P a c ke rs  International v  Z I M R A ,  H H -3 2 8 -1 4 .

Param ount F u rn ish e rs v  L e z a r s  Sh o e  Store and O utfitters L td , 1970 (3 ) S A  361 (T ) .
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• P a tco r Q u arries C C  v  Is s r o f f  &  others 1998 (4 ) S A  1069 ( S E ) ,  1998 (4 ) B C L R  467 

( S E ) .

• Pestana v  N e d b a n k  L im ite d  (A 5 0 2 3 /0 7 ) [2007] Z A G P H C  28 3; 2008 (3 ) S A  46 6  (W ).

• Prophet v  N a tio n a l D ire c to r  o f  P u b lic  P ro secu tio n s 2 0 06  ( S C A ) .

• R  v  M c K in la y  T ra n sp o rt L t d  (1 9 9 0 ) 1 S C R  627, (1 9 9 0 ) 2 C T C  103, 90 D T C  6243.

R e f le c t -A ll  1025 C C  v  M E C  fo r P u b lic  Tran sp o rt, R o a d s  and W o rk s, G auteng 

P ro v in c ia l G o vernm en t 2 0 09  (6 ) S A  391 ( C C ) .

• R w o d iz i  v  C h e gu tu  M u n ic ip a lity  2003 (1 ) Z L R  601 (H ).

• S  v  La w re n c e  [1997] Z A C C  11; 1997 (1 0 ) B C L R  1348 ( C C ) .

• S  v  M lu n g u  [1995] Z A C C  4; 1995 3 S A  867 ( C C ) .

• S  v  P e n n in gto n  1997 (4 ) S A  1076 ( C C ) .

• Sm artphone S P  (P ty ) L t d  v  A B S A  B a n k  L t d  and A n o th e r 66 S A T C  241.

• So k h e la  v  M E C  fo r A g r ic u ltu ra l and E n v iro n m e n ta l A ffa ir s  ( K Z N )  2 0 10  (5 ) S A  574

( K Z P ) .

• Spence v  D a v id s o n  1911 W L D  147.

• Su rin d er N a th  K a p o o r  v s  U n io n  o f  In d ia  and O R S  1988 A I R  1777, 1988 S C R  Supl. 

(2 ) 211.

• T e le c e l Z im b a b w e  (P v t)  L t d  v  P O T R A Z  &  O rs  H H -4 4 6 -1 5 .

• T h e  O ce a n ic  T ru st  C o . L t d  N .O , and the C o m m iss io n e r fo r the South  A fr ic a n  

R e ve n u e  Se rv ice . 74 S A T C  127 (W C ).

• T h e  Q ueen v  T ra n s  G a s L im ite d  &  M id -P la in s  C o n tracto rs L t d  (1 9 9 3 ) C T C  280.

• T h e  Tru stee  v  K e n s in g to n  B o ro u g h  C o u n c il, 1950 2 A E R  716.

• T ra c o  M a rke tin g  v  M in is te r  o f  F in a n c e  [1 996] 2 A l l  S A  46 7; 58 S A T C  195.

• T ra sg a s  v  M id -P la in s  C o ntracto rs L t d  C a n L I I I  4413 ( S K  C A ) .

U n io n  P a c if ic  R . R  C o  v  B o tsfo rd  141 U S  251 11 S .C t  1000, 35 L . E d  734 (189 1).
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.  U n iv e rs ity  o f  Ste llen b o sch  L e g a l A id  C l in ic  and O thers v  M in is te r  o f  Ju stice  and 

C o rre ctio n a l S e rv ic e s  and O thers [2016] Z A C C  32.

• V a n  Z y l  v  N e w  N a tio n a l P a rty  2003 (1 0 ) B C L R  1167 (C ) .

• Z im b a b w e  L a w y e rs  fo r H u m a n  R ig h ts  &  Institute  fo r H u m a n  R ig h ts  and 

D eve lo p m e n t in  A f r ic a  v  Z im b a b w e  (2 0 0 9 ) A H R L R  268 ( A C H P R  20 09).

L e g is la t io n

• A fr ic a n  C h arte r O A U  D o c . C A B / L E G / 6 7 / 3  rev. 5, 21 I .L .M . 58 (198 2).

• B o tsw an a. D eserted  W iv e s  and C h ild re n  P ro tectio n  A c t  o f  B o tsw an a, C h ap ter 23:08.

• C an a d a  C o n stitu tio n  A c t , 1867.

• C a n a d ia n  C h arte r o f  R ig h ts  and Freedo m s, 1982.

• C a n a d ia n  In co m e  T a x  A c t  1988 A I R  1777.

• In d ia  In co m e  T a x , 43 o f  1961.

• In ternational C o ve n a n t on C iv i l  and P o lit ic a l R ig h ts  ( I C C P R )  adopted and opened fo r 

signature, ratificatio n , and accessio n  b y  G en e ra l A s s e m b ly  reso lu tio n  2 2 0 0 A  ( X X I )  o f  

D e cem b er 16, 1966, entry into force  M a rch  23 1 9 7 6 .A rt 17.

• M a g n a  C a rte r O r ig in a lly  issued  b y  K in g  Jo h n  o f  E n g la n d  (r. 1199-1216).

• N etherlands. C o n stitu tio n  o f  the K in g d o m  o f  the N etherlands, 1989.

• R e p u b lic  o f  the P h ilip p in e s . C o n stitu tio n  o f  the R e p u b lic  o f  the P h ilip p in e s , 1987.

• R u ss ia . C o n stitu tio n  o f  the R u s s ia n  Federation, 1993.

• South  A fr ic a . V a lu e -A d d e d  T a x  A c t , A c t  89 o f  1991, as amended.

• South  A fr ic a . A b o lit io n  o f  R e stric tio n s on the Ju r isd ic t io n  o f  C o u rts  A c t , 88 o f  1996.

• South  A fr ic a . C o n stitu tio n  o f  the R e p u b lic  o f  South  A fr ic a .

• South  A fr ic a . C o n su m e r Pro tectio n  A c t , A c t  68 o f  2008.

South Africa. Customs and Excise Act, Act 91 of 1964, as amended.
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• South  A fr ic a . G o vernm en t G azette  19834. D ated  12 M a rch  1999. G o vernm en t N o tice  

R 3 1 5 .

• South  A fr ic a . In co m e  T a x  A c t , A c t  58 o f  1962, as amended.

• South  A fr ic a . M a g istra te ’ s C o u rt A c t , A c t  32 o f  1944, as amended.

• South  A fr ic a . M agistrate  C o u rts  ( C iv i l )  R u le s , 2013 A m en d m en t 12.

• South  A fr ic a . M aintenance  A m en d m en t A c t , A c t  21 o f  1987.

• South  A fr ic a . N a tio n a l C re d it  A c t , A c t  34 o f  2005.

• South  A fr ic a . P e n sio n  F u n d s  A c t , 24 o f  1956.

• South  A fr ic a . P reven tio n  o f  O rga n ise d  C r im e  A c t , A c t  121 o f  1998.

• South  A fr ic a . P ro m o tio n  o f  A d m in istra tiv e  A c t , A c t  3 o f  2000.

• South  A fr ic a . State L ia b i l it y  D ecre e  34 o f  1990 (C k ) .

• South  A fr ic a . Suprem e C o u rt A c t  59 o f  1959.

• South  A fr ic a . T a x  A d m in istra tio n  A c t , A c t  28 o f  2011, as amended.

• South  A fr ic a . V e x a tio u s  P ro cee d in g s A c t , 3 o f  1956.

• Sw a zila n d . M aintenance  A c t  o f  S w a zila n d , 35 o f  1970.

• U n ite d  K in g d o m  H u m a n  R ig h ts  A c t , 1998.

• U n ite d  N a tio n s  C o n v e n tio n  on M igra n t W o rk e rs  adopted b y  G en era l A s s e m b ly  reso lu tio n  

45/158 o f  D e cem b er 18, 1990.

• U n ite d  N a tio n s  C o n v e n tio n  on the R ig h ts  o f  the C h ild , adopted and opened fo r signature, 

ratificatio n , and accessio n  b y  G en era l A s s e m b ly  reso lu tio n  44/25 o f  N o v e m b e r 20, 1989, 

entry into force  Septem ber 2, 1990. A rt  16 o f  the U n ite d  N a tio n s C o n v e n tio n  on the 

R ig h ts  o f  the C h ild .

• U n ite d  States o f  A m e ric a  T a x p a y e r ’ s B i l l  o f  R ig h ts , IR -2 0 1 4 -7 2 .

U n ite d  States o f  A m e rica , In ternal R e ve n u e  C o d e  6331.
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• U n ite d  States o f  A m e ric a n  C o d e  o f  Fe d era l R e g u la t io n  o f  the U n ite d  States o f  A m e ric a  

U .S .  G overnm ent P r in tin g  O ffic e , 2006.

• Z a m b ia . Subord inate  C o u rts  A c t  o f  Z a m b ia , 23 o f  1970.

• Z im b a b w e  H u m a n  R ig h ts  N G O  Fo ru m . T h e  R ig h t  to P r iv a c y  in  a D ig ita l  A g e , G eneral 

A s s e m b ly  R e so lu tio n  67/167.

• Z im b a b w e . A d m in istra tiv e  Ju stice  A c t , C h ap ter 10:28.

• Z im b a b w e . C o n stitu tio n  o f  the R e p u b lic  o f  Z im b a b w e , 2013.

• Z im b a b w e . C o n stitu tio n  o f  Z im b a b w e  A m en d m en t A c t , A c t  20 2013.

• Z im b a b w e . In co m e  T a x  A c t  [C hap ter 23 o f  2 0 0 6 ], as am ended.

• Z im b a b w e . L a n d  A c q u is it io n  A c t  o f  Z im b a b w e  [C h ap ter 20 :1 0].

• Z im b a b w e . M agistrate  C o u rt ( C iv i l )  R u le s , 290 o f  1980, as amended.

• Z im b a b w e . R u le s  o f  the H ig h  C o u rt, 26 o f  2005.

• Z im b a b w e . V a lu e -A d d e d  T a x  A c t. [C hap ter 23 o f  2 0 1 2 ], as amended.


