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Abstract

This study investigates the role of nationality in protecting stateless children. Under interna-
tional human rights law, all individuals, including stateless persons, are entitled to certain
rights by virtue of being human. Consequently, stateless children should theoretically have
access to fundamental rights such as education, healthcare, and social security, even without
nationality. However, this study challenges the assumption that stateless children can access
these rights merely because they are human. The study reveals that, in practice, stateless chil-
dren struggle to access essential rights like education, healthcare, and social welfare without
nationality. The study asserts that nationality is crucial for stateless children to access basic
rights in South Africa. The study examines various treaties related to nationality and con-
cludes that none impose a binding obligation on South Africa to confer nationality on state-
less children. The study then draws on international children's rights principles such as the
best interest of the child, the right to life, survival and development, and the right to non-
discrimination to demonstrate that despite a clear obligation on South Africa in terms of trea-
ty law to grant nationality to stateless, these principles, place limits on South Africa's exer-
cise of sovereign power. This, in turn, makes way for granting nationality to stateless chil-
dren.

Keywords: citizenship, children, human rights, sovereignty, nationality, sovereignty
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CHAPTER 1: INTRODUCTION AND BACKGROUND TO THE STUDY

1. Introduction
Statelessness is an age-old phenomenon?® and continues to be a subject of discussion among
scholars.? Often referred to as a silent pandemic,® statelessness is a global human rights
crisis* and is detrimental to children’s development.> A person who is not recognised as a
national of any state, in terms of the operations of national laws, is considered stateless.® The
condition of belonging to a particular state creates a legal relationship between an individual
and the state. This legal relationship often translates to the protection and enjoyment of
rights. Consequently, the lack of this legal relationship undermines access to several rights
that include, education, health, movement, dignity, and equality.” It is reported that 4.4
million people are stateless globally, however, this does not account for all potentially
stateless people.® The exact number of stateless people is difficult to quantify due to a lack of

reliable

1p Weiss The Problem of Statelessness (1944). “A Study of Statelessness” (1949) UN Ad Hoc Committee on
Refugees and Stateless Persons, Lake Success. New York https://www.refworld.org/pdfid/3ae68c2d0.pdf. (ac-
cessed 3 June 2021). W Hanley “Statelessness: An Invisible Theme in the History of International Law” (2014)
25 (1) European Journal of International Law 321-327.

A Mbiyozo “Statelessness: an old problem with new threats” https://issafrica.org/iss-today/statelessness-an-
old-problem-with-new-threats (accessed 26 October 2021). L Van Waas “Are we there yet? The Emergence of
Statelessness on the International Human Rights Agenda™ (2014) 32 (4) Netherlands Quarterly of Human
Rights at 342-346. N Kyaw “Unpacking the presumed statelessness of Rohingyas” (2017) 15 (3) Journal of
Immigrant & Refugee Studies at 269-286.

3Quah “Pandemic in a Stateless Society” (2020) Emerging Markets IntechOpen. DOI:
10.5772/intechopen.93373. V Neluvhalani “Statelessness and COVID-19 in South Africa” (2022) 37 (1) South-
ern African Public Law at 2-28.

4 M Forster and H Lambert “Statelessness as a Human Rights Issue: A Concept Whose Time Has Come” (2016)
28 (4) International Journal of Refugee Law at 564-584. L Kingston “Conceptualizing Statelessness as a Hu-
man Rights Challenge: Framing, Visual Representation, and (Partial) Issue Emergence” (2019) 11 (1) Journal
of Human Rights Practice at 52-72. L Kingston “A Forgotten Human Rights Crisis: Statelessness and lIssue
(Non)Emergence” (2013) 14 Hum Rights Rev at 73-87.

53 Chapman and N Marconn “Statelessness of Migrant Children in South Africa and the Impact and Opportuni-
ty for Social Workers” https://sihma.org.za/Blog-on-the-move/stateless-of-migrant-children-in-south-africa-
and-the-impact-and-opportunity-for-social-
workers#:~:text=Statelessness%20puts%20children%20at%20risk,t0%20health%20care%20etc.(accessed 19
October 2021).

% The Convention on the Status of the Stateless Person 1964.

D Weissbrodt and C Collins “The Human Rights of Stateless Persons” (2006) 28 (1) Human Rights Quarterly
at 245-276.
8 The United Nations High Commissioner for Refugees (UNHCR) concedes that there are potentially more

stateless people that are not accounted for. See https://www.unhcr.org/refugee-statistics/ (accessed 28 July
2024).


https://www.refworld.org/pdfid/3ae68c2d0.pdf
https://issafrica.org/iss-today/statelessness-an-old-problem-with-new-threats
https://issafrica.org/iss-today/statelessness-an-old-problem-with-new-threats
https://sihma.org.za/Blog-on-the-move/stateless-of-migrant-children-in-south-africa-and-the-impact-and-opportunity-for-social-workers%23:%7E:text=Statelessness%252520puts%252520children%252520at%252520risk,to%252520health%252520care%252520etc.(accessed
https://sihma.org.za/Blog-on-the-move/stateless-of-migrant-children-in-south-africa-and-the-impact-and-opportunity-for-social-workers%23:%7E:text=Statelessness%252520puts%252520children%252520at%252520risk,to%252520health%252520care%252520etc.(accessed
https://sihma.org.za/Blog-on-the-move/stateless-of-migrant-children-in-south-africa-and-the-impact-and-opportunity-for-social-workers%23:%7E:text=Statelessness%252520puts%252520children%252520at%252520risk,to%252520health%252520care%252520etc.(accessed
https://www.unhcr.org/refugee-statistics/

data and some states do not have identifying identifying-measures such as Statelessness
Determination Procedures.® It is estimated that there are 10 million stateless people who are
not accounted for globally.’® South Africa is one of the numerous States that does not have
concrete data on the number of stateless people within its territory.!! Nonetheless, it is
reported that South Africa has 15 million undocumented people (this figure includes South
Africans and non-South Africans), 3 million of these being children, and a considerable
number are considered to be stateless.!? Admittedly, not all undocumented people are
stateless, however, not having documentation to prove nationality or identity does put one at

risk of becoming stateless.™

This study explores the prospects of nationality as a solution to the protection of stateless
children in South Africa. Currently, the dominant narrative in the literature and other
authoritative organs on statelessness matters such as the United Nations High Commission
for Refugees (UNHCR),* is that the right to nationality is recognised and protected under
treaty law, and other international instruments such as the Universal Declaration on Human

Rights 1948.1° In addition, the argument advanced by protectionist adherents!’ as well as

9The World’s stateless people Institute on Statelessness and Inclusion (2014)
https://files.institutesi.org/worldsstateless.pdf (accessed 19 October 2021).

1OUNHCR statistical Reporting on Statelessness: Statistics Technical series 2019:1
https://www.unhcr.org/5d9e182e7.pdf (accessed 15 December 2021).
https://www.unhcr.org/ibelong/statelessness-around-the-world/ (accessed 5 March 2023).

L »SA looks to biometrics innovation to curb problem of undocumented children” Sunday Times 24 September

2021 https://www.timeslive.co.za/politics/2021-09-24-sa-holds-out-hope-to-biometrics-innovation-to-curb-the-
problem-of-undocumented-children/ (accessed 29 October).

12 sSee, Statelessness in SA; DHA Report back on Committee Resolutions: with Minister & Deputy Minister
(2021) https://pmg.org.za/committee-meeting/32487/ (accessed 17 October 2021), “15 million’ people in SA
are unregistered, and many are stateless children” The Citizen 14 November 2019
https://www.citizen.co.za/news/south-africa/15-million-people-in-sa-are-unregistered-and-many-are-stateless-
children/ (accessed 13 August 2023)“15m undocumented people in SA, says Lawyers for Human Rights”
Newsroom Africa on 23 November 2022 https://www.youtube.com/watch?v=RHs4JNmTrc4.(accessed 20 June
2023).

13 United Nations Human Rights Commissioner for Refugees  https://www.unhcr.org/ibelong/wp-
ncontent/uploads/UNHCR-Statelessness-2pager-ENG.pdf. (accessed 27 October 2023).

14 uN High Commissioner for Refugees Global Action Plan to End Statelessness 2014-2024. United Nations
Office of the High Commissioner About Nationality and Human Rights
https://www.ohchr.org/EN/Issues/Pages/Nationality.aspx (accessed 27 October 2021). UNHCR Ending State-
lessness https://www.unhcr.org/ending-statelessness.html. (accessed 19 October 2021)

15 Convention on the Rights of the Child 1989, African Charter on the Rights and Welfare of the Child 1990.
See also, W Worster “The Obligation to Grant Nationality to Stateless Children Under Customary International
Law” (2022) at 7 Michigan State International Law Review 98. W Worster “European Union Citizenship and
the Unlawful Denial of Member State Nationality” (2020) 43 Fordham International Law Journal at 768-816.
16 See also, The Convention Relating to Status of the Stateless Person 1954. The Convention on the Reduction
of Statelessness 1961. General Comment on article 6 of the African Charter on the Rights and Welfare of the
Child: Right to birth, registration and nationality. Decision by the African Committee on the Rights and Welfare

2


https://files.institutesi.org/worldsstateless.pdf
https://www.timeslive.co.za/politics/2021-09-24-sa-holds-out-hope-to-biometrics-innovation-to-curb-the-problem-of-undocumented-children/
https://www.timeslive.co.za/politics/2021-09-24-sa-holds-out-hope-to-biometrics-innovation-to-curb-the-problem-of-undocumented-children/
https://pmg.org.za/committee-meeting/32487/
https://www.citizen.co.za/news/south-africa/15-million-people-in-sa-are-unregistered-and-many-are-stateless-children/
https://www.citizen.co.za/news/south-africa/15-million-people-in-sa-are-unregistered-and-many-are-stateless-children/
https://www.youtube.com/watch?v=RHs4JNmTrc4.(access
https://www.unhcr.org/ibelong/wp-ncontent/uploads/UNHCR-Statelessness-2pager-ENG.pdf
https://www.unhcr.org/ibelong/wp-ncontent/uploads/UNHCR-Statelessness-2pager-ENG.pdf
https://www.ohchr.org/EN/Issues/Pages/Nationality.aspx
https://www.unhcr.org/ending-statelessness.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3459635
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3459635

UNHCR is that stateless children can enjoy human rights despite their lack of nationality.*®
This study interrogates this narrative by assessing whether stateless children can access rights
in South Africa. Therefore, the point of departure for the study is that nationality is linked to
both access and the enjoyment of rights.!® Since the right to nationality has been
conceptualised as a basis for the enjoyment of rights, the lack of access to rights by stateless
children is worth interrogating. Without discounting the right to acquire nationality provided
for by Treaty Law, the extent of this right and the obligation imposed on South Africa to
grant nationality to stateless children warrants investigation. While a lack of access to rights
is a challenge for both adults and children, the study focuses on children because of the direct
link that access to rights has on children’s survival and development. Moreover, statelessness
among adults often commences during childhood, thus, further justifying the focus on
childhood statelessness. This study also limits itself to children because, in terms of the

Constitution of South Africa, the right to nationality only applies to children.?°
2. Structure of the thesis

The first component of this study aims to discuss the problem of statelessness. This will be
done through an in-depth analysis of the history of statelessness to understand the problem of

of the Child in the Institute for Human Rights and Development in Africa (IHRDA) and Open Society Justice
Initiative (on behalf of Children of Nubian Descent in Kenya) v the Government of Kenya, Decision No
002/Com/002/2009. The Child’s right to a nationality and childhood statelessness Institute on Statelessness and
Inclusion (ISI) https://files.institutesi.org/crn_texts_materials.pdf (accessed 15 December 2021).

17 protectionists promote the narrative that under international human rights regime, stateless persons can be
protected and that they can in fact enjoy basic rights based on the fact that rights are entitlements that accrue to
an individual by virtue of their being human. See A Schaap Enacting the right to have rights: Jacques
Rancie're’s critique of Hannah Arendt (2011) European Journal of Political Theory 10(1) at 22-45. K Swider
and M den Heijer “Why Union Law Can and Should Protect Stateless Persons” at 102.

19 Someg of the proposed solutions provided by the UNHCR for the protection of stateless children include
strengthening national child protection systems to ensure non-discriminatory access for stateless children. Im-
plement campaigns for free, accessible and non-discriminatory birth registrations stateless children to enjoy
basic rights, including those to housing, health and education, regardless of their sex, age or background, make
long-term funding and resources available to prevent and reduce statelessness and protect stateless children
UNHCR “The Urgent Need to Address Stateless Children’s Rights” United Nation High Commissioner for
Refugees (2012), https://www.unhcr.org/ibelong/wp-content/uploads/2015-10-StatelessReport ENG16.pdf (ac-
cessed 13 August 2023).

19 UNHCR “Impact of the arbitrary deprivation of nationality on the enjoyment of the rights of children con-
cerned, and existing laws and practices on accessibility for children to acquire nationality, inter alia, of the coun-
try in  which they are born, if they otherwise would be stateless” A/HRC/31/29,
https://www.refworld.org/docid/56¢42b514.html (accessed 27 October 2021). Chisuse v Director-General, De-
partment of Home Affairs 2020 (20) ZACC. M Gibney “Statelessness and the Right to Citizenship” (2009) 32
(50) Forced Migration Review. L Van Waas “Nationality and rights” (2011) In “Statelessness and Citizenship”
Edward Elgar Publishing. N Sigona “Everyday statelessness in lItaly: Status, rights, and camps” (2016) 39
(2) Ethnic and Racial Studies at 263-279. A Aggarwal Statelessness and ‘right to have right’. Importance of
citizenship in protecting human rights of statelessness communities (Masters thesis, University of Sheffield,
2014).

20 section 28 of the South African Constitution 1996.


https://files.institutesi.org/crn_texts_materials.pdf
https://www.unhcr.org/ibelong/wp-content/uploads/2015-10-StatelessReport_ENG16.pdf

statelessness. An analysis of South Africa’s nationality laws will be done to demonstrate that
South Africa still invokes a state-centric approach to the issue of nationality. This approach
gives it the discretion to decide who its nationals are and often results in gaps in nationality
laws and policies. It will be demonstrated that despite constitutional provisions that guarantee
access to basic rights for every child in South Africa, stateless children still struggle to access
basic rights. This will be done through an analysis of the legal and policy framework in South
Africa on access to basic rights and the implication of lack of nationality for access to basic
rights. The second component of this study is the exploration of the prospects of nationality
for stateless children amidst a lack of a clear obligation on States to grant stateless children
nationality. This analysis will be done by examining the various treaties that make provisions
for nationality to assess whether they impose a clear obligation on South Africa to grant
nationality to stateless children. The third component of the study will explore the prospects
of various international children’s rights principles and standards as an entry point for
mandating South Africa and other similarly situated states to grant nationality to stateless

children.

3. Childhood Statelessness and Access to Rights in South Africa

In terms of international human rights law, rights are guaranteed to all individuals without
distinction to nationality.? However, it is still debatable whether it is indeed possible for
stateless children to access rights in South Africa without nationality. South Africa’s legal
framework envisages entitlement to basic rights by all children without discrimination based
on nationality.?> However, access to these rights remains a challenge for stateless children in
South Africa. Notably, South Africa guarantees some rights relevant to the protection of chil-
dren regardless of nationality. For instance, section 28 of the Constitution guarantees rights
for all children by making use of the words “every child”. The South African Schools Act 84

of 1996 prohibits discrimination of any form in the admission of children into public

21 see for example, Article 2 of the 1948 Universal Declaration of Human Rights, article 3 of the International
Covenant on Civil and Political Rights 1976. Article 2 of the Convention on the Rights of the Child
1989.Article 2 and 7 of the International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families 1990.Article 3 of the African Charter on the Rights of the Child 1990, article 2 of
the African Charter on Human and People’s Rights 1986. Article 1 of the International Convention on the Elim-
ination of All Forms of Racial Discrimination 1965.

22 The Constitution of South Africa 1996. Children’s Act 38 of 2005.Child Care Act 74 of 1983.South African
Schools Act 84 of 1996. National Child Care and Protection Policy 2019. The Children's Amendment Bill [B18-
2020].



schools.?® Moreover, the National Education Policy requires schools to assist a child to obtain
documentation where there is none. In theory, the burden to comply with documentation re-
quirements is shared between parents and the school.?* Regarding health, Section 27 of the
Constitution entitles everyone to access basic healthcare services and no one may be denied
emergency medical treatment. This means that stateless children may not be denied access to
healthcare or refused emergency medical treatment due to lack of nationality. Additionally,
the National Health Act 61 of 2003, provides that children and pregnant or lactating women
can access free healthcare services, irrespective of their documentation status or nationality.?®
Under the Children’s Act 38 of 2005, provision is made for the care and protection of all
children with no distinction as to nationality.?® The Children’s Act and the provisions con-
tained in this Act aim, among others, to promote the protection, development, and well-being
of children.?’

It is, however, questionable whether the current legal and policy framework ensures access to
these rights by stateless children. For example, the Schools Act allows for undocumented
children to be enrolled at public schools on the condition that they provide identifying docu-
mentation within three months of enrolment.?® This requirement may be unattainable for
stateless children. In some instances, stateless children are not able to enroll in school if they
are unable to provide legal documentation.?® In this instance, the lack of nationality is linked
to the lack of documentation and this undermines access to basic rights.*® Similarly, although
undocumented and stateless people have a right to basic health services, in terms of the Gaut-
eng Hospitals Ordinance Amendment Act 4 of 1999, the Chief Executive Officer (CEO) of a
hospital may require identification documents before admitting a patient to a hospital except

where deferring treatment may have “dangerous or detrimental consequences”. In reality,

23 84 of 1996 (hereinafter, the Schools Act).

24 27 of 1996.

25 section 4(3).

26 gection 150.

27 38 of 2005. See also, Centre for Child Law v Minister of Home affairs (2005) 6 SA 50 (T) where it was held

that the right to legal representation extends to unaccompanied foreign children as informed by the principle of
the Constitution para 10.

Zpertinent  to  note  that there  are proposed amendments to  change  this, see
https://www.gov.za/sites/default/files/gcis_document/202102/44139gen39.pdf (accessed 28 October 2021).

29 Jan Gerber 39% of migrant children entering SA run the risk of being stateless — research survey News 24,7
July  2019https://www.news24.com/news24/39-of-migrant-children-entering-sa-run-the-risk-of-being-stateless-
research-survey-20190707 (accessed 28 October 2021).

30 See M Hlatshwayo & S Vally “Violence, resilience and solidarity: The right to education for child migrants
in South Africa” (2014) 35 (3) School Psychology International at 266-279. L Chisholm Migration and educa-
tion in Zimbabwe and South Africa” (2022) 48 (1) Social Dynamics at 170-183.
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stateless children in South Africa struggle to access basic rights such as education, healthcare,
and social security. This is a direct result of a lack of documentation and/or nationality, and

yet access to basic rights by children is crucial to their survival and development.

This state of affairs supports Arendt’s theory of the ‘right to have rights.” Arendt argues that
only people who have a legal connection to a state can access rights.3* While the legal
framework on rights in South Africa uses inclusive language such as “everyone” in guaran-
teeing rights,32 access to these rights has often put this framework into question. For instance,
a study conducted by the Centre for Education Rights and Transformation (CERT),*? found
that migrant children are often turned away from school because they do not have birth certif-
icates and other forms of documentation.® Similarly, undocumented migrants struggle to ac-
cess public healthcare facilities and are often denied treatment due to their inability to pro-
duce proper documentation.® Courts have also alluded to the difficulty that people without
nationality status face when accessing rights. In the 2020 Constitutional Court case of Chis-
use v Director-General, Department of Home Affairs®, the Court noted that the “arbitrary
and irrational distinction between nationals and non-nationals is inconsistent with the Consti-
tution”.3"Despite this, Khampepe J. still observed that “in a Constitutional South Africa [na-
tionality] is the gateway through which several rights in the Constitution can be accessed.”
This latter part of Khampepe J.’s observation inadvertently acknowledges the barrier that a

lack of nationality poses to accessing basic rights despite these rights being guaranteed to

31 4 Arendt The Origin of Totalitarianism 2ed (1958). See also, Trop v Dulles 356 U.S. 86 1958). 101-102
where Judge C Warren held that the deprivation of an individual’s citizenship resulted in a loss of the ‘right to
have rights.

32 See for example, sections 7,9-112 and 28 (1) of the Constitution 1996. Khosa v Minister of Social Develop-
ment CCT (2003) para 42.

3B M Hlatshwayo and S Vally “The right to education for child migrants in South Africa” (2014) School Psy-
chology International 35(3) 272.

% Ibid.

Bg Blessed-Sayah et al “A social psychological perspective on schooling for migrant children: A case within a
public secondary school in South Africa” (2022) Journal of Education at143-163.

36 (2020) zACC.

37 Ibid Para 24.

38 para 24.



everyone on paper.3® Undoubtedly, there is a gap between the basic rights guaranteed and

actual access to these rights by stateless children in South Africa.*°

In the case of Centre for Child Law v Minister of Basic Education,* the issue of access to
basic education by children without documentation was brought to light. In this case, the De-
partment of Basic Education introduced a policy that required learners to provide documenta-
tion for administration. This resulted in learners being excluded from continuing with school
at public schools unless they or their parents could provide identifying documentation in the
form of either passports, permits, identity documents, or birth certificates. Needless to say,
stateless children often lack all the foregoing documents, the implication of this being a lack
of access to basic rights. In the case of Mulowayi v Minister of Home Affairs,*? exemplifies
the practical challenges that stateless children encounter in accessing basic rights. In making
a case for the child in question to acquire a nationality, the applicants framed their argument

as follows:

“[The child], who was a newborn baby when his application for [nationality] was launched, was vul-
nerable to infections or accidents and as long as he remained undocumented no hospital would assist
him. They further submitted that flights could not be booked for the minor child and he would not be

able to attend school”.*®

As already alluded to, the international human rights framework guarantees rights to every
child regardless of nationality. International human rights law recognises that these rights ac-
crue to children by being human. However, based on the above overview, it is necessary to
assess the extent to which stateless children can access basic rights in South Africa in the ab-
sence of nationality. The question rightly arises whether the notion of all children enjoying
rights by merely being human is limited and whether nationality is a prerequisite to children
accessing basic rights. If nationality is to be explored as a solution to childhood statelessness,
there has to be a clear obligation on the part of South Africa in terms of international law to

grant stateless children nationality.

39 On access challenges, see also, Khoza v Minster of Social Development (2004) 6 SA 505 (CC); The Union o
Refugee Women v The Director: The Private Security Industry Regulatory Authority case no CCT 39/06;
Soobramoney v Minister of Health (1998) 1 SA 765 (CC); Government of the Republic of South Africa v
Grootboom (2001) 1 SA 46 (CC).

g Blessed-Sayah et al Journal of Education. L Chisholm “Migration and education in Zimbabwe and South
Africa” (2022) 48 (1) Social Dynamics at 170-183.

41 (2020) 1 SA 711 (ECG).

42 (2019) (CCT249/18).

43 Para 12.



3.2. Nationality Under International Law
Statelessness means that one is without legal nationality status. It would follow then that the
acquisition of a nationality eliminates statelessness. However, for nationality to be advanced
as a solution to statelessness, there must be an obligation on States to grant nationality to
stateless people. It is thus important to consider whether such an obligation exists under in-
ternational law. The commonly accepted position under international law is that it is for each
state to determine, by operation of domestic law, who its nationals are. In the case of Not-
tebohm, Liechtenstein v Guatemala,** the International Court of Justice described nationality
as “the legal bond having as its basis a social fact of attachment, a genuine connection of ex-
istence, interests and sentiments together with the existence of reciprocal rights and duties.”
The laws of most, if not all States, contain criteria for establishing such connection, amongst
which are the place of birth, family ties, parentage, or place of residence.* Thus, in principle,
the notion of nationality under international law falls within the purview of domestic jurisdic-
tions. However, a state’s prerogative to decide who its nationals are is not unlimited. The
1930 Hague Convention on Certain Questions Relating to the Conflict of Nationality Laws,

for example, states in Article 1:
“It is for each State to determine under its own law who its nationals are. This law shall be recognised
by other States in so far as it is consistent with international conventions, international custom, and the

principles of law generally recognised with regard to nationality”.

In 1923, the Permanent Court of International Justice stated that the question of whether a
certain matter is or not solely within the domestic jurisdiction of a state is essentially relative:
it depends on the development of international relations.*® In affirming the limitation of state
sovereignty where nationality matters are concerned, the Inter-American Court on Human

Rights has stated the following:

“Even though it is traditionally accepted that the conferral and recognition of nationality are matters for
each State to decide, contemporary developments indicate that international law does impose certain
limits on the broad powers enjoyed by the States in that area and that the manner in which States regu-

late matters bearing on nationality cannot today be deemed to be within their sole jurisdiction”.*”

44 (1955) 1CJ (4) ICGJ 185.
4 Citizenship Act 88 of 1995. Kenya Citizenship and Immigration Act 2012. Swaziland Citizenship Act 1992.

461923 PCIJ No 4.
47 The Girls Yean v. Dominican Republic, Preliminary Objections, Merits, Reparations and Costs, Judgment,
Inter-Am. Ct. H.R. (ser. C) No. 130 (Sept. 8, 2005) para 140.
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In the Inter-American Court of Human Rights case of the Girls Yean and Bosico v Domini-
can Republic,*® a petition was submitted to the Inter-American Court on behalf of the Yean
and Bosico children who were being denied their birth certificates and thus being denied the
right to a name and nationality. This made it impossible for Yean and Bosico children to ac-
cess basic rights such as education because, without a birth certificate, it is not possible to
attend school in the Dominican Republic. In its judgment, the Inter-American Court of Hu-
man Rights affirmed that the issue of nationality cannot be considered merely from the per-
spective of the State’s discretional authority because States have a duty to protect.*® Moreo-
ver, the Court held that although States have the sovereign right to regulate nationality, they
are responsible for abiding by international human rights standards in protecting individuals
against arbitrary state action. The Court held that States are particularly limited in their dis-
cretion to grant nationality by their obligations to guarantee equal protection before the law

and to prevent, avoid and reduce statelessness. >

At the African Regional level, the Institute for Human Rights and Development in Africa
(IHRDA) and Open Society Justice Initiative (on behalf of Children of Nubian Descent in
Kenya) v. the Government of Kenya, (the Nubian case)®! is notable. The Nubian case in-
volved children of Nubian descent who had challenges obtaining identifying documentation.
To qualify for an identity card, Nubians are required to provide additional documents in sup-
port of their claims to Kenyan nationalities, such as their grandparents’ identification docu-
ments. They must be questioned by the “vetting committee” and given their approval, they
must visit the Magistrates’ Court to swear an affidavit in support of their claim and they must
pay a fee to the Court. In paragraph 48, the African Committee of Experts on the Rights and
Welfare of the Child stated:

“Although States maintain the sovereign right to regulate nationality, in the African Committee’s view,
State discretion must be and is indeed limited by international human rights standards, in this particular
case the African Children’s Charter, as well as customary international law and general principles of
law that protect individuals against arbitrary State actions. In particular, States are limited in their dis-
cretion to grant nationality by their obligations to guarantee equal protection and to prevent, avoid, and
reduce statelessness”.

“8 |bid para 140.

49 Ibid separate opinion by Judge A Trindade para 3.
%0 The Girls Yean v. Dominican Republic para 140.
%1 Decision No 002/Com/002/2009.



Recent jurisprudence by various bodies including the African Committee of Experts on the
Rights of the Child and the Inter-American Court of Human Rights seems to bring to the fore
the view that issues of nationality cannot be left entirely to the discretion of states by state
sovereignty. It is thus, critical to explore these developments to assess their implication for
the general position under international law to the effect that it is for each state to determine,
by operation of domestic law, who its nationals are. As far as childhood statelessness is con-
cerned, the question rightly arises whether the obligation to abide by international children’s
rights standards obliges states, including South Africa, to grant stateless children nationality
despite the discretion long established in the ICJ decision in the case of Nottebohm, Liechten-

stein v Guatemala.
3.3. Nationality under Treaty Law and United Nations (UN) Instruments

Over the years, various human rights instruments have been adopted to guarantee the right to
nationality including the Universal Declaration of Human Rights 1948 (UDHR), the Interna-
tional Covenant on Civil and Political Rights 1966 (ICCPR), the Convention on the Rights of
the Child 1989 (CRC) and the African Charter on the Rights and Welfare of the child 1990
(ACRWC).*2 In terms of Article 15 of the UDHR, “everyone has the right to a nationality.”
As a Declaration, the UDHR is generally not binding on South Africa. However, recently (in
2018 and 2019), the African Court of Human and Peoples’ Rights held that the UDHR forms
part of customary international law.>® This Court relied on Article 15 of the UDHR to con-
clude that Tanzania violated the right to nationality.>* Recent decisions on the African conti-
nent such as this cause confusion regarding whether the right to nationality under the UDHR
is binding on South Africa too. In addition, the UDHR is silent on which state bears the obli-
gation to grant nationality, thus, rightly raising the issue of whether the UDHR is a basis for

imposing obligations on South Africa to grant stateless children nationality.

Avrticle 24(3) of the ICCPR guarantees the right to nationality in more specific terms by refer-

ring to children. It provides that, “every child has the right to acquire a nationality.” One

52 pertinent to note that South Africa has not ratified the treaties on statelessness.

53 Anudo Ochieng Anudo v Tanzania 12/2015 para 132. Robert John Penessis v Tanzania 13/2015 para 85 and
103. However, because the UDHR was adopted as a non-binding United Nations General Assembly Resolution,
some scholars have rejected it as a binding source of law. See E Schwelb “The influence of the Universal Decla-
ration of Human Rights on International and national law” In Proceedings of the American Society of Interna-
tional Law at its annual meeting (1921-1969)” (1959) 53 Cambridge University Press at 217-229.

54012/2015.
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gleans from the provision in article 24(3) of the ICCPR that the right to nationality has been
narrowed down to children, unlike the UDHR which refers to “everyone”. Thus, if nationality
is to be advanced as a solution to statelessness in terms of the ICCPR, it appears to provide
solutions to children only. But with that said, the ICCPR is silent on who bears the obligation
to grant this nationality as it stops at mentioning that “every child has a right to acquire na-
tionality.” Some commentators have argued that this silence suggests that there is, no obliga-
tion at all.>® Therefore, the question rightly arises as to whether there is an obligation for
states to grant children nationality in terms of the ICCPR (This question is addressed com-

prehensively in chapter five of the thesis).

Both the CRC and the ACRWC phrase the right in similar terms. Article 6(3) of the ACRWC
guarantees the right to nationality as follows:

“Every child has the right to acquire a nationality. State Parties to the present Charter shall undertake to
ensure that their Constitutional legislation recognizes the principles according to which a child shall
acquire the nationality of the State in the territory of which he has been born, if, at the time of the

child’s birth, he is not granted nationality by any other state in accordance with its laws.”

Both the CRC and the ACRWC appear to map out this right more precisely than the UDHR
and the ICCPR. It seems like the challenge of a lack of clarity that crippled both the UDHR
and the ICCPR is addressed by these two treaties. Notably, such obligation now rests upon
The State of birth in that, “a State is required to grant nationality to a child if, at the time of
the child’s birth, he is not granted nationality by any other State in accordance with its
laws.”®® It is, however, notable that both the CRC and the ACRWC use the terminology
“right to acquire nationality” rather than “right to a nationality”. The phrasing of the right us-
ing the words “right to acquire nationality” as opposed to “right to nationality” was intended
to guard against undermining the sovereignty of states on matters of nationality.>” The provi-
sions under the CRC and ACRWC on nationality therefore reinforce state sovereignty on
matters of nationality. The implication that such phrasing has for the obligation to grant na-
tionality by states like South Africa, which are party to these Treaties remains unexplored. It
is, thus, critical to explore what such phrasing means for South Africa’s obligations regarding

stateless children.

55See M Ganczer “The right to nationality as a human right” (2014) 15 Hungarian YB Int'l L. & Eur. L De
Groot “Nationality law™ (2012) In Elgar Encyclopedia of Comparative Law (2ed).
%6 Article 6 (3) ACRWC.

5'p Spiro “A New International Law of Citizenship” (2011) 105 (4) The American Journal of International
Law at 694-746.
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3.4.  South Africa’s discretion over nationality and childhood statelessness

South Africa is one of the very few countries that guarantees the right to nationality for chil-
dren. Under Section 28(1) of the Constitution of South Africa, “every child has the right to a
nationality from birth.”®® A simple interpretation of the foregoing provision suggests that
South Africa is under obligation to grant “every child” nationality from birth. However, the
rules on how nationality is acquired and which child qualifies for this right are left to the
Minister of Home Affairs. Questions, therefore, remain whether legislation in South Africa
recognises the obligation to grant nationality to stateless children. In terms of the Citizenship
Act 88 of 1995, South Africa has determined who its nationals are based on birth, naturalisa-
tion, and descent. Of importance is Section 2 (4) (b) (i) of the Citizenship Act> which pro-
vides that

“any person born in the Republic and who is not a South African citizen by virtue of the provisions of
subsection (2), shall be a South African citizen by birth if he or she does not have the citizenship or na-
tionality of any other country, or has no right to such citizenship or nationality and his or her birth is

registered in the Republic in accordance with the Births and Deaths Registration Act”.

Despite the constitutional provision that confers the right to nationality to “every child from
birth”, in terms of the foregoing provision, this right is only available to certain stateless chil-
dren - only children whose birth was registered in terms of the Birth and Death Registration
Act 51 of 1992 (BDRA). Significantly, a child born in South Africa who, for whatever rea-
son, was unable to register their birth in terms of the BDRA does not qualify for nationality.®°
Additionally, a child who was not born in South Africa and has not had their birth registered
in terms of the BDRA but is stateless does not qualify to apply for nationality. In 2010, the
Citizenship Act was amended.®® It created avenues for nationality by naturalisation for chil-
dren born in South Africa to parents who are not permanent residents or South African citi-
zens.% In terms of the amendments, such a child may apply for nationality when they turn 18

if they have lived in South Africa from the time they were born and their birth was registered

%8 1996.
59
88 of 1995.
60 pertinent to note that in terms of the BDRA Regulations 2014, a parent who wants to register their child’s
birth must provide valid documentation in the form of an identity document, valid passport, permit or visa.
61 Citizenship Amendment Act 17 of 2010.
6217 of 2010.
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in terms of the BDRA. Based on this amendment, stateless children who are under the age of

18 years are not able to acquire nationality and remain stateless during this period.

In DGLR v Minister of Home Affairs,®® a child born in South Africa to Cuban parents was
only entitled to South African nationality because she did not qualify for nationality under
Cuban law. If this child had not registered her birth in terms of the BDRA and was still not
entitled to nationality in Cuba, she would not have qualified for nationality in South Africa
and would therefore have remained stateless. In Mulowayi v The Minister of Home Affairs
(Mulowayi case),®® a married Congolese couple who initially came to South Africa as
refugees and were subsequently granted South African nationality. The couple had three
children born in South Africa. Two of these children obtained South African nationality,
however, the Department of Home Affairs refused to grant the third child South African
nationality. The third child was born in 2017 after the amendments to the South African
Citizenship Act came into force.®® These amendments removed the right to allow children
born to South African permanent residents to qualify for nationality at birth.®® Congolese
nationality was not an option for this child because as a requirement for attaining South
African nationality, his parents had renounced their Congolese nationality.®” The
amendments meant that he would continue to be stateless until the age of 18. It does appear
that South Africa’s approach to nationality reinforces the state-centric approach to nationality
advanced in the ICJ case of Nottebohm, Liechtenstein v Guatemala, with results in many
categories of stateless children not qualifying for nationality because South Africa exercises
discretion to decide who qualifies to be a national and who does not. In as much as the
Constitution guarantees the right to nationality from birth, the question remains whether there
is an obligation for South Africa to grant nationality to every stateless child. Assuming there
is no clear obligation, it also remains unexplored whether international children’s principles
such as the best interest of the child can be used as tools to limit the discretion of South

Africa as far as nationality for stateless children is concerned.

Precisely, in the absence of a clear obligation on South Africa to grant nationality to stateless
children, the question that this study seeks to answer is whether international children’s rights

63 38429/13.
®4(2019) zACC 1.
85 section 3(2)(a) of the Regulations on the South African Citizenship Act 1995.
66 |pn:
Ibid.

" The Department of Home Affairs official informed the Mulowayi couple that in order to be considered for
South African citizenship they must renounce their Congolese citizenship. They did so in 2015.
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principles place an obligation on South Africa to grant stateless children nationality to ensure

they access basic rights.
4. PROBLEM STATEMENT

In South Africa, stateless children face significant barriers to accessing fundamental rights
such as education, healthcare, and social security due to their lack of nationality. Despite
international human rights laws that theoretically guarantee these rights to all individuals,
including stateless persons, the practical realities reveal a stark contrast. Stateless children are

often unable to enjoy these basic rights, highlighting a critical gap in protection.

This study addresses the urgent need to protect stateless children in South Africa by
exploring the role of nationality through a children’s rights approach. The study highlights the
need to address childhood statelessness because of the vulnerable position that stateless
children find themselves in and the potential cycle of childhood statelessness. of It examines
how nationality can serve as a crucial mechanism to ensure that stateless children can fully
access and enjoy their rights. The study also investigates the limitations of international law,
which respects state sovereignty in determining nationality, and how this affects the status

and rights of stateless children in South Africa.

The problem lies in the absence of a binding obligation for South Africa to grant nationality
to stateless children, despite international treaties and principles advocating for their
protection. This study argues that principles such as the best interest of the child, the right to
life, survival and development, and the right to non-discrimination should guide South
Africa’s policies. These principles can provide a pathway for granting nationality to stateless
children, thereby ensuring their access to essential rights and protections. The study seeks to
reconcile the tension between state sovereignty and children's rights, proposing that
international children's rights principles limit South Africa’s sovereignty, thereby creating a

framework by which stateless children acquire nationality.

2 AIM AND OBJECTIVES OF THE RESEARCH
This study aims to explore the prospects of nationality as a solution to childhood statelessness
in South Africa amidst a lack of clear obligation on South Africa to grant nationality to

stateless children. The objectives of the research are:
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1. To examine the extent of accessibility to basic rights by stateless children. whether

stateless children in South Africa are able to access basic rights without nationality.

2. To demonstrate the need for nationality as a solution for the protection of stateless

children.

3. To examine the extent to which the laws and policies in South Africa entrench or seek

to eliminate childhood statelessness.

4. To analyse whether South Africa has an obligation to grant nationality to stateless
children in terms of International Treaty Law.

5. To explore the prospects of selected international children’s rights standards to im-
pose limits to South Africa’s sovereignty as far as nationality for stateless children is

concerned.

6. METHODOLOGY

The research used the doctrinal method of research to develop an understanding of childhood
statelessness. A doctrinal study, also known as black letter law research, involves a detailed
and systematic examination of legal rules, principles, and doctrines within a specific area of
law.®8This research relied on both primary and secondary sources. The sources that were ana-
lysed include textbooks, journal articles, and sources of international and regional law, soft
law, domestic legislation, case law, reports, and General Comments of the relevant interna-
tional and regional bodies. This analysis identified the key issues, common provisions, and
areas where there are gaps and weaknesses in the law pertaining to the protection of stateless
children in South Africa. It was of vital importance that nationality under international law be
analysed. Against this backdrop, this thesis analysed the various sources of international law
such as the UDHR, ICCPR, CRC, and ACRWC. Other sources that were used in this regard
include policies of organs such as the UNHCR. In addition, analysis of the current legal
framework relating to the statelessness of children in South Africa was undertaken. This
analysis explored South Africa’s laws and policies as a means of identifying how the framing

of laws and policies causes barriers to accessing basic rights for stateless children.

8 T Hutchinson & N Duncan Defining and Describing What We Do: Doctrinal Legal Research (2012) 17 Dea-
kin Law Review 83.
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To address the problem posed, it was important to anchor the research in applicable theoreti-
cal frameworks. On this basis, the thesis discussed and analysed the work of various philoso-
phers, in particular, those who question universality as a basis for the enjoyment of rights.
The analysis was anchored in theoretical frameworks such as Arendt’s right to have rights
and the rational choice theory. Arendt’s assertion that rights are acquired through nationality
or citizenship status was examined to understand the inability of stateless children to access
rights without nationality. The rational choice theory is another theoretical framework that
was analysed. The writings of philosophers such as Adam Smith®® were used to analyse
states’ approaches and motivation to solving certain issues including statelessness. The ra-
tional choice theory was unpacked to understand how legal obligations and global agendas
influence state behaviour when there is some benefit attached to such compliance. Further-
more, the rational choice theory was unpacked to establish State behaviour if non-compliance
to legal obligations comes with serious consequences. The rational choice theory was, there-
fore, used to assess South Africa’s posture regarding addressing childhood statelessness, par-
ticularly, the lack of benefits and absence of consequences for non-compliance to addressing
childhood statelessness.

7. LAYOUT OF CHAPTERS

This research study is divided into seven chapters. Chapter One constitutes the general intro-
duction and states the problem. This chapter aims to introduce the research topic and the

background of the research. This chapter underscores the legal gaps warranting research.

Chapter Two unpacks the problem of statelessness. The chapter aims to trace the history of
statelessness, its causes, and its effect on the rights of stateless children. The discussion gen-
erally focuses on South Africa but with some insights on statelessness globally and within the

Southern African region.

Chapter Three examines South Africa’s laws in order to identify gaps in legislation and the
challenges resulting from the discretion of policymakers and how that impacts childhood
statelessness. The chapter analyses South Africa’s Constitution of 1996, the Citizenship Act
88 of 1995, the Birth and Death Registration Act 51 of 1992, and the Regulations of the De-

69 See A Witztum “Social Circumstances and Rationality: Some Lessons from Adam Smith Why We May Not
All Be Equally Sovereign” (2005) 64 (4) The American Journal of Economics and Sociology at 1025-47. A
Smith  “An inquiry into the nature and causes of the wealth of nations”(2007).
https://www.ibiblio.org/ml/libri/s/SmithA_WealthNations_p.pdf (accessed 20 June 2021).
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partment of Home Affairs (the custodian and the gatekeeper for the implementation of na-
tionality laws in South Africa). The analysis demonstrates that despite constitutional and leg-
islative provisions on the right to nationality at birth for every child born in South Africa,
South Africa is invoking the state-centric approach to nationality which leaves it with the dis-
cretion to grant or withhold nationality from some children. In exercising this discretion,
some children are left stateless despite the strong constitutional and legislative guarantees on
nationality for stateless children born in South Africa. Drawing on the rational choice theory,
the chapter underscores that South Africa’s failure to prioritise nationality for stateless chil-
dren as evident in its laws and policies is aligned with its state interests. The chapter also
demonstrates how childhood statelessness is perpetuated in South Africa as a result of the
discretion given to policymakers and the gaps in nationality laws. Chapter Four examines ac-
cess to basic rights by stateless children in South Africa. The chapter does this by analysing
selected laws on basic rights including health, education, and social security, to demonstrate
the non-viability for stateless children to access basic rights amidst a lack of nationality. In
conducting this analysis, Arendt’s renowned “right to have rights” is used as a lens through
which to advance the argument that nationality, which Arendt has conceptualised as “the
right to have rights”, is a condition precedent to accessing basic rights in South Africa despite
the glamorous notion of the universality of human rights. The rational choice theory is also
discussed to explore how states decide on which matters to resolve and pay attention to. This
analysis serves to determine whether the framing of legislation and policies sometimes has

the effect of limiting access to rights for stateless children.

Chapter Five discusses South Africa’s obligation or lack thereof to grant nationality to state-
less children under international law. This chapter discusses nationality and how it has been
conceptualised under international law. This chapter aims to demonstrate that in terms of in-
ternational law, states have the sovereign power to regulate nationality laws. The chapter ex-
amines treaty law on the subject of nationality to demonstrate that despite literature and poli-
cies on a universal acquisition of nationality, there is no binding international treaty or norm
that imposes an obligation on South Africa to grant nationality to all stateless children. Effec-
tively, granting nationality remains state-centred, with states exercising the discretion to grant

or withhold nationality.

Chapter six proposes a framework that can be used to protect the rights of stateless children.
This chapter discusses international children’s rights as a basis for curtailing South Africa’s

discretion on issues of nationality. This chapter aims to discuss international children’s rights
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principles and standards that reinforce the obligation of states including South Africa, to ex-
ercise their discretion on issues of nationality in a manner that ensures that stateless children
are granted nationality. It demonstrates that despite the absence of an obligation in terms of
treaty law to grant stateless children nationality, there is an obligation for states to exercise
their discretion in agreement with international children’s rights standards despite state sov-
ereignty. The chapter underscores that States are obliged to undertake all appropriate legisla-
tive, administrative, and other measures for the implementation of the rights recognised,
among others, in the Convention on the Rights of the Child 1989 and the African Charter on
the Rights and Welfare of the Child 1990. The chapter also emphasises that adhering to inter-
national children’s rights standards including the best interest of the child, the right to life,
development, and survival, non-discrimination, and the global agenda on the reduction and
elimination of childhood statelessness lends support to the view that states should grant state-
less children nationality despite there being no clear obligation in terms of international law

on this issue.

Chapter Seven is the concluding chapter. It provides a summary of the findings of the thesis.
This chapter also provides recommendations regarding the protection of stateless children in
South Africa. Having demonstrated the lack of a clear obligation on South Africa to grant
nationality to stateless children under the treaty law, the recommendations in this chapter fo-
cus on South Africa’s obligation to grant nationality to stateless children based on interna-

tional children right’s standards and principles.
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CHAPTER TWO: UNDERSTANDING AND DEFINING THE PROBLEM OF
STATELESSNESS
1. Introduction

With the overall aim of this study being to underscore the role of nationality in protecting
stateless children’s access to basic rights, a vital starting point to resolving this issue is under-
standing the history, scope, and nature of statelessness globally, on the African continent and
more specifically, in South Africa. Against this backdrop, this chapter aims to discuss the his-
tory of statelessness. The chapter also unpacks the cross-cutting causes of statelessness in
South Africa and Africa more generally. To have an in-depth discussion on the history and
causes of statelessness, it is necessary to draw insights from other countries in the African
region’® and some notable examples globally. Despite the focus of this thesis being South
Africa, drawing on examples beyond South Africa is critical because statelessness does not
exist in a vacuum. Notably, the laws, regimes, and policies in other countries directly impact
statelessness in South Africa. The specific African countries were chosen for comparison

based on how they chose to deal with the issue of nationality at independence.

2. The history of statelessness

The literal translation of the word ‘statelessness’ means ‘to be without a state’. The word
statelessness gives the impression that a person can live in any part of the world but have no
connection to any state. The official definition of a stateless person is provided for in Article
1 of the Convention Relating to the Status of Stateless Persons 1948, which defines a state-
less person as a person who is not considered a national of any state under the operation of its
laws.* This idea is not only an enigma but it also raises a few questions such as, how is it
possible for a person may find themselves stateless? How is it possible to be born stateless?
Moreover, how is it possible to be born with a nationality and then have that nationality taken
away, thereby rendering a person stateless? Remarkably, statelessness is not a new issue. It
is a phenomenon as old as the concept of nationality.’? Dating back to as early as the 1920s,
the courts have grappled with the concept of statelessness and comprehending the idea that
one could be without a state.

70 Countries to be examined include, Botswana, The Kingdom of ESwatini, Kenya, Sierra Leone, and Algeria.
L The Convention Relating to the Status of the Stateless persons 1954.
2L Siegelberg Statelessness: a modern history (2020).
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The case of Stoeck v Public Trustee” best underscores this challenge. In this case, the Court
of Chancery in England had to address the concept of statelessness and the anomaly sur-
rounding it. The issue before the Court was whether Mr. Stoeck had been a German national
in January of 1920. The Court needed to establish Mr. Stoeck’s nationality to determine
whether he had violated the Treaty of Peace Act of 1919. The facts of this case can be sum-
marised as follows; Mr. Stoek was born in Prussia and in October 1895, he moved to Germa-
ny. In 1896, he denounced his Prussian nationality. While living in Germany, he never ap-
plied to obtain German nationality. Therefore, at this point, he neither possessed a Prussian
nationality nor a German nationality. He was therefore without a state. In November 1896, he
moved to England, however, he never naturalised as an English citizen. This meant that he

did not belong to any state and in 1916 he was deported back to Germany.

The Court had to address the concept of statelessness particularly as it was understood under
English law because contrary to German law which recognised the status of being without a
state,”* English law, on the other hand, did not recognize the condition of being without a
state.” In terms of German law, a stateless person was anyone who did not possess the na-
tionality of any state. The matter of statelessness was foreign to English law as the courts
were not able to find evidence of a situation where English law considered a person as having

no nationality.”

The Court acknowledged the fact that German law recognised and dealt extensively with the
issue of statelessness.”” Furthermore, the Court held that an individual could lose their na-
tionality knowingly or unknowingly, intentionally or through no fault of their own. Addition-
ally, the Court recognised that a person can also lose their nationality after birth in a situation
where they lose their original nationality and do not acquire a new nationality, as the case
was for Mr. Stoek. This case illustrates that the phenomenon of statelessness is by no means
new, it has rather taken different dimensions over the years. Whilst in the past, individuals
could be given a document recognising them as stateless and allowing them to move freely

between states, the situation is completely different now in most states.

73 Annotated Law Reports version (1921) 2 Chapter 67.

74 The German authorities issued Stoeck with an identifying document that indicated that he was stateless. See
also; article 29 of the German Introductory Statute 1896.

7 Siegelberg Statelessness: a modern history.
76 para 79.

"7 See Section 1 of the Military Law of 1913. Referred to as ‘staatenlos” in German. See also, Art. 29 of the
German Introductory Statute, 1896 which recognised the position of stateless persons.
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Statelessness is an issue of time immemorial and this is because it has existed for the longest
time.® The reason it may seem like the emergence of statelessness is a new problem may be
attributed to the attention that the international community has given to it in recent times. A
discussion on the history of statelessness would not be comprehensive without discussing the
events that led to a sharpened focus on the issue of statelessness. The discussion that follows
will briefly refer to World War | and World War 1l to show a link between these two Wars
and statelessness. It will also delve into the notion of colonialism and how statelessness in
Africa can be linked to this history.

Although not a new phenomenon, "’statelessness rose to huge proportions after the end of
World War 1.8° People were evacuated in mass proportions and lost their identification and
legal documentation in the process.! This made it difficult and almost impossible for people
to later prove their citizenship which resulted in them becoming stateless. Likewise, the end
of World War Il saw an increased number of people who were displaced as a result of the
creation of new borders, international movement, forced displacement, and resettlement.
8This resulted in the Economic and Social Council commissioning a study in 1945.8% The
study aimed to conduct research and establish the situation regarding the status of stateless
persons to make recommendations as to how stateless persons could be protected. One of the
significant findings of this study was that after World War |1, statelessness rose to unprece-
dented proportions.®* What exacerbated the situation during that time was the displacement
of millions of people. In addition, there were only a few conventions that either prevented or
protected the rights of stateless persons.®® Following the completion of the study, the United
Nations Ad Hoc Committee on Refugees and Stateless Persons recommended that stateless
persons should be traced and afforded better protection. This resulted in certain conventions®®

"8 The oldest group of stateless people can be traced back to 1919 when Austria-Hungary dissolved and new
states were created. See H Arendt The origins of totalitarianism (1958).

Sror example, The Convention on the Protection of literary and artistic works, The Berne Convention of 9 Sep-
tember 1886 article 3 and the Berlin Convention of 13 November 1908, article 6.

80 UN Ad Hoc Committee on Refugees and Stateless Persons, A Study of Statelessness, United Nations, August

1949, Lake Success - New York, 1 August 1949, E/1112; E/1112/para
2.https://www.refworld.org/docid/3ae68c2d0.html (accessed 3 June 2023).

81 Ipid.

82 Ibid,

83 Sixth session, the Economic and Social Council adopted resolution 116 (V1) D, dated 1 and 2 March 1948.
84 UN Ad Hoc Committee on Refugees and Stateless Persons, A Study of Statelessness, United Nations, Au-
gust 1949, Lake Success - New York, 1 August 1949.
85 jp:

Ibid.
8 The 1954 Convention Relating to the Status of Stateless Persons and the 1961 Convention on the Reduction
of Statelessness.
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being adopted and for the first time, an official definition of statelessness was established.
The first convention that directly addressed stateless persons was the Convention Relating to
the Status of Stateless Persons 1954, which, defines a stateless person as someone who has no

legal connection with any state by the operation of its laws.%’

In the particular context of Africa, many of Africa’s problems relating to the struggles of citi-
zenship and nationality can be traced back to colonialism, which was the practice of a power-
ful and resourceful country acquiring full or parastate control over a less resourceful and
weaker country.® This involved occupying it with settlers and exploiting the country eco-
nomically.® Colonialism entailed the creation of new borders which often resulted in the dis-
placement and separation of people based on their ethnicity, race, and religion.*® The colonis-
ing State determined who belonged where and who acquired citizenship.®® The migration of
labourers was a huge marker of colonisation. For example, many people migrated from other
African territories to work in South African mines and others were moved to work in Congo
plantations.®? When the colonial period ended and new States were created, there was a need
for the new States to enact nationality laws.%> However, newly independent States often
struggled to rebuild their nations because of the fragmentation created by colonisers.®* Colo-
nisers divided borders and separated people based on ethnicity, religion, and race. This creat-
ed divisions among people and a substantial number of newly independent states continued
with this practice when enacting and applying nationality laws.®® Some newly independent
States made provisions for how nationality could be acquired, *however, other states made
no such transitional provision.®” The transition to independence was a critical period and

some States abused this newly found independence through the enactment of exclusionary

87 Article 1 of the Convention on the Status of the Stateless Persons 1954.
8 R Horvath “A definition of Colonialism current Anthropology” (1972) 13 (1) at 45-57.
89 :

Ibid.

Vp Manby Statelessness in South Africa Briefing paper for UNHCR Regional Conference on Statelessness in
Southern Africa November 2011 https://www.refworld.org/pdfid/50c1f9562.pdf (accessed 3 May 2021).

g Manby “Struggles for Citizenship in Africa Empire to Independence: the evolution of citizenship law in
Africa” (2009) 26-36.
92 Manby Struggles for Citizenship in Africa at 28.
93 1.
Ibid.
%4 Ibid at 28-29.

% At independence, most Commonwealth countries whose constitutions were drafted according to the standard
“Lancaster House” template adopted rules that created three ways of becoming a citizen of the new state: some
became citizens automatically; some became entitled to citizenship and could register as of right; while others
who were potential citizens could apply for naturilisation..

% Manby Struggles for Citizenship in Africa at 29.
7 Ibid,
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nationality rules.®® The colonising States often moved people among different territories and
gave privileges to certain groups of people. People obtained certain privileges based on race
and ethnicity and this resulted in resentment among the different groups of people. This re-
sentment became the underlying basis on which most nationality laws were based.®® Argua-
bly, colonisation resulted in a *blood-and-soil” mentality, sometimes referred to as the con-
cept of ‘us against them’ or “first-comers and late-comers’.1® This concept became a threat
that informed the nationality laws of most newly independent African states.'®* Africans be-
came so obsessed with the idea that — “‘we were here first and thus we have the prerogative to

either accept or deny newcomers’ especially if they did not belong to one of the known tribes.

The case of a tribe in Kenya known as the Nubians provides a classic example of how the
concept of “first-comers’ and ‘late-comers’ has been used to deprive people of nationality.
The Nubians are originally Sudanese people who were moved from Sudan to Kenya during
colonisation. °The Nubians were taken from Sudan to Kenya to form part of the British
armed struggle known as the King African’s Rifles (KAR). 1%Following the dismantlement
of KAR, the colonial authorities refused to allow the Nubians to return to Sudan. %The Nu-
bians eventually settled in the outskirts of Kenya and were not given British nationality but
were instead referred to as ‘aliens.”When Kenya gained independence in 1963, the practice of
referring to the Nubians as ‘aliens’ and not recognising them as nationals continued, thereby
rendering them stateless. 1%Although Nubian children qualify for nationality in terms of the
Children’s Act of Kenya Act 8 of 2001, %they still do not have the same rights as other
Kenyan children who have citizenship. Nubian children have difficulty registering their birth
and even when their birth is registered, the birth certificate indicates that it is not proof of cit-
izenship. Therefore, they are denied the right to acquire a nationality. Nubian children can

apply for a national identity document upon reaching the age of 18, however, they have to go

% Ibid,

9 Manby Struggles for Citizenship in Africa at 7.

100 7 Bauman “Soil, Blood and Identity” The Sociological Review (1992) 40(4) at 675-701.

101 Manby Struggles for Citizenship in Africa at 7.

102 3 de Smedt The Nubis of Kibera: a social history of the Nubians and Kibera slums (PhD-thesis, Leiden Uni-
versity, 2011).

103 Ipig.

104 Nubian Community of Kenya v Kenya 317/2006 para 64.

195 Ipig.

106 gection 11 states that every child shall have a right to a name and nationality.
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through a long vetting and discriminatory process.'%’ Their right to movement is restricted by
the fact that they are denied Kenyan passports.1® This systematic practice of denying Nubi-
ans crucial identification documents perpetuated statelessness in Kenya. The effect of this is
that Nubians remain un-educated, unemployed, subject to forced displacement, and receive

no assistance from the state.

The *blood-and-soil” mentality is problematic for numerous reasons. Firstly, many people
were moved around the different territories. A person might have been born in one territory
but was moved by a colonising state to a different territory. Therefore, upon independence,
most people had been shuffled around different territories. This put many groups of people in
an unfortunate position, with many finding themselves far from the land of their birth. As
noted, during British rule, a group of Nubian people were taken from Sudan and sent to Ken-
ya as part of an armed force struggle regime. Following the disbandment of the armed forces
regime, the Nubians asked to be returned to Sudan and their request was denied by the British
rule.’®® Thus, the Nubians were forced to settle in a foreign land where they had not been
pleasantly welcomed in the first place. Secondly, the ‘blood-and-soil” mentality is problemat-
ic because it places emphasis on the notion that nation-building and solidarity can only be
achieved when people are categorised and grouped according to their ethnicity, race, and re-
ligion. In Sierra Leone, for example, the constitutional'!® provision of nationality was
amended to insert a requirement that one must be of *African negro descent’ to be eligible for
citizenship. This requirement can be traced back to the country’s colonial history. In the
1980s, a group of ‘non-African negro descent migrants’ arrived in Sierra Leone, and this
added another dynamic to the country’s colonial history. This group of migrants was per-
ceived as being economically superior. After obtaining independence, Sierra Leone’s nation-

ality laws*?

excluded these non-African migrants. Evidently, the long-standing discrimina-
tion and division among non-African descent on the one hand and indigenous people!'? of

Sierra Leone on the other informed nationality rules in Sierra Leone — a way of redemption

107 Specific application days are set for Nubians who want to apply for citizenship, vetting also includes appear-
ing before a vetting panel. See Nubian Community of Kenya v Kenya para 5.

108 |pid 5.

109 Durojaye and E Foley “Making a first impression: An assessment of the decision of the Committee of Ex-
perts of the African Children’s Charter in the Nubian Children communication” (2012) 12 AHRLJ 564-578.

10 gection 2 of the Citizenship Act of Sierra Leona 1973.

HlThe Citizenship Act of Sierra Leona 1973. The Constitution of Sierra Leona 1991.

112 The word 'indigenous' refers to the notion of a place-based human ethnic culture that has not migrated from
its homeland and is not a settler or colonial population. G Stewart. What does ‘indigenous’ mean, for me?
(2017) 50(8) Educational Philosophy and Theory 740-743.Univers
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for the black race, so to speak.'® Thirdly, the ‘blood-and-soil’ mentality is problematic be-
cause it can be used to deprive people of their nationality. Arbitrary deprivation of nationality
strips people of their nationality and effectively puts them at risk of becoming stateless. Mi-
norities are often ‘legislated out’ or expelled from a particular country. For example, in 1972,
Ugandan President, Idi Amin, gave the order that Asian people living in Uganda had 90 days
to leave the country.** This triggered the mass movement and loss of citizenship of almost
80,000 Ugandan Asians.'™ Other mass expulsions are noted in the case of Ghana and Nige-
ria. In 1969, Ghana issued what was known as the Aliens Compliance Order of 18 Novem-
ber. This resulted in the expulsion of 2.5 million undocumented African migrants, half of
whom were Nigerians.*® Nearly 14 years later, Nigeria expelled two million undocumented
migrants, about half of those expelled were Ghanaians.!'” The ‘blood-and-soil’ mentality
continues to be problematic post-independence and states, including South Africa often use it

to inform policies and laws that alienate groups of people.!8

One cannot overstate the fact that colonisers left nasty traces of division and discrimination in
most African states. The colonisers placed much emphasis on belonging and access based on
one’s race, language, religion, culture, and ethnicity.*'® The idea of “first comers and late
comers was reinforced by the colonisers in the way that they divided territories and migrated
people both forcefully and voluntarily. Though not as extreme as the case of Apartheid in
South Africa, in most colonies White people were always treated more favourably than Black
people.'? It is against this colonial background that most states enacted nationality laws. This
is perhaps one of the most devastating effects of colonialism. Colonisers came to Africa and
divided territories, with some being split based on languages. Groups of people who shared
the same ethnic background but different languages were divided. Groups of people were
shuffled and migrated for labour and purposes. Consequently, the end of colonisation left a

bitter thread of division which influenced the nationality laws of most states and continues to

13 g Ludwig “A Black Republic: Citizenship and naturalisation requirements in Liberia Migration Letters”
(2016) 13(1) at 99.

R Nogel “Human Rights and Uganda’s expulsion of its Asian minority” (1973) 3(1) Denver Journal of In-
ternational Law & Policy.

15 1 patel “General Amin and the Indian Exodus from Uganda” (1972). 2(4) A Journal of Opinion at 12-22.
116 A Adjepong “The implementation and effects of Ghana’s 1969 Aliens Compliance Order, Master’s the-
sis,2009,University of Cape Coast.

17 Manby Struggles for Citizenship in Africa.

118 gee, Migration Policy in South Africa Lessons from Africa’s Migration Magnet for European Policymakers
(2021) https://dgap.org/en/research/publications/migration-policy-south-africa (accessed on 23 May 2022).

119 Manby Citizenship Law in Africa at 10.

120 Ipig,
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do so as evident in migration and nationality laws and policies. This concept of ‘we were here
first” and “you came after’, thus you do not belong here, remains a constant backdrop that in-

forms the nationality policies of most States in Africa.

3. The causes of Statelessness in Africa

The causes of statelessness in most African countries are multi-faceted and often overlap
within the region. The laws and policies of one African State have the potential to contribute
to statelessness in another African State. Therefore, the discussion on the causes of stateless-
ness will draw examples from other African States to provide a holistic overview of the prob-
lem of statelessness in the region. Reference to other African States is also important because
of the cross-border migration that takes place within the African region. This makes it clear
that understanding statelessness in South Africa requires a holistic understanding of the prob-
lem in the African Region because the laws on nationality in other African states may have
implications for statelessness in South Africa. Factors that require a continent-wide under-
standing of statelessness (despite the focus on South Africa) include the challenge of discrim-
ination in nationality laws, state succession, forced displacement, arbitrary deprivation of na-
tionality and forced migration, child abandonment, child trafficking, and cross-border adop-

tion.12

The causes of statelessness particularly in Africa go beyond the colonial history of Africa. To
be fair, the issue of statelessness has multifarious causes that differ from region to region and
from state to state. It has been argued that the two main causes of statelessness in Africa are
the failure to integrate historical immigrants and discrimination based on gender, ethnicity,
and religious affiliation.'?? In most African countries for example, one of the prevalent causes
of statelessness is policies and laws that prohibit women from transferring their nationality
status to their children. Statelessness in some African countries can also be caused by factors
such as discrimination in nationality laws, state succession, administrative oversights, arbi-

trary deprivation of nationality status, and forced displacement and migration.*?® Other risk

121 The world’s stateless children Report (2017) at 21 http://www.institutesi.org/worldsstateless17.pdf. (ac-
cessed 14 April 2022).

122Manby Statelessness in South Africa Briefing paper for UNHCR Regional Conference on Statelessness in
Southern Africa November 2011.

123 The World’s Stateless Children Report (2017) at 7.
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factors include child abandonment, child trafficking, and cross-border adoption. These factors

are discussed in greater detail in this section.

3.1. Discrimination in Nationality Laws

Discrimination in nationality laws is one of the most avoidable causes of statelessness. In this
regard, it can be argued that statelessness is man-made because policies and nationality laws
are man-made. Discrimination in nationality laws is not only an avoidable cause of stateless-
ness, it can also play a significant role in preventing, reducing, and ending statelessness. The
UNHCR has underscored that discrimination based on ethnicity, race, religion, age, sex, gen-
der, disability, language, sexual orientation, gender identity, gender expression, and sex char-
acteristics is a cause of statelessness.'?* The practice of discriminating against people through
nationality laws was continued by most states even after independence.'?® In most cases,
women were unable to transmit their nationality to their foreign spouses, or their children if

the father was not a citizen.?®

In other instances, nationality laws are used to discriminate
based on ethnic background. Discrimination in nationality laws is arguably one of the most
avoidable causes of statelessness.'?” This is because all it takes is an amendment of legisla-
tion to abolish the discrimination or legislation that prohibits women from being able to pass
on their nationality status to their children. The unfortunate part of nationality laws that dis-
criminate based on gender is that they not only cause statelessness but also perpetuate the
statelessness pandemic. This is unfortunate because the mere act of eliminating discriminato-
ry laws will contribute to the elimination of statelessness. It not only avoids statelessness but
also prevents its perpetuation. To provide an extended discussion on the extent and effects of
discrimination in nationality laws, it is necessary to refer to a few case studies from within

the African region.

3.1.1. Discrimination in Nationality Laws in Algeria

124Background Note on Discrimination in nationality laws and  statelessness  (October
2021)https://www.refworld.org/pdfid/616fdal04.pdf (accessed 19 May 2022).

125 gee The Sierra Leone Citizenship Act 1973 which, discriminated on the grounds of ethnicity.

126 The swaziland Citizenship Order of 1974.

127 75 States have nationality laws that prevent women from conferring nationality status to their children on an
equal  basis with  men. See UNHRC Gender Discrimination in  Nationality Laws
https://www.unhcr.org/ibelong/gender-discrimination-and-stateless-children/. UNHCR Global Campaign for
Equality Nationality Rights https://equalnationalityrights.org/the-issue/the-problem (accessed 1 February 2022).
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Following Algeria’s independence from France in 1962, the country’s Nationality Code was
enacted in 1963. Like most former colonies, the law was based on the nationality law of the
former colonial power and therefore retained discrimination that was embedded in the French
Nationality Code. In this regard, Algerian men could confer their nationality on children in
all circumstances and also retained the right to confer nationality on foreign spouses. Howev-
er, the law denied Algerian women the right to confer nationality to their children by descent,
unless their child’s father was unknown or stateless. Consequently, a child born to an Algeri-
an mother and a foreign father was unable to acquire their mother’s Algerian nationality.!?®
Algeria became a party to the Convention on the Elimination of All Forms of Discrimination
Against Women 1979 (CEDAW) in 1996, it entered a reservation to Article 9(2), which calls
on all states parties to ensure the equal right of women and men to confer nationality onto
their children. Through the combination of mounting civil society calls for reform, engage-
ment by international human rights bodies including CEDAW, and the championing of this
issue by leaders within the government, Algeria’s parliament passed a new nationality law in
February 2005. This law guarantees the equal ability of citizens, regardless of gender, to con-
fer nationality on their children and spouses. Since 2005, Algeria’s citizens and the country at
large have benefitted from the Nationality Code’s embrace of equality and inclusion.?®
However, despite these reforms, the consequences of the discriminatory law before 2005 still

leave unresolved issues of statelessness in Algeria.**

3.1.2. Discrimination in Nationality Laws in Botswana

The Botswana Citizenship Act of 1982 and the Citizenship Amendment Act of 1984 elimi-
nated women’s previous right to confer nationality on their children born within the country.
According to both Acts, Batswana women could only confer nationality on children at birth if
the child was born out of wedlock.'®! In contrast, children born of Batswana women who
were married to foreign men were not conferred nationality.3? The discrimination here was

attributed to the fact that a Batswana woman chose to get married to a non-Batswana man. A

128 Article 6 and 7 Nationality Law N0.1970-86 of the Republic of Algeria.

129 Global Campaign for equality rights “Achieving Gender-Equal Laws in Africa: For equality, for families,
for the future” https://fequalnationalityrights.org/reports/document/1285-achieving-gender-equal-achieving-
gender-equal-nationality-laws-in-africa (accessed 6 April 2022).

130 1big.
131 gection 4 and 5 of the Botswana Citizenship Act of 1982.
132 gection 2 (a) of the Citizenship Act of 1982.
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child born to a foreign father could only apply for naturalisation upon reaching the age of
21.1% This is an often-lengthy process with an uncertain outcome as the application for natu-
ralisation does not guarantee a positive outcome. This also meant that these children re-
mained stateless until the age of 21, as only then could they apply for naturalisation. Perhaps,
what is most detrimental to this distinction is the fact that nationality differs largely from nat-
uralisation. Naturalisation limits a person’s participation in political engagements. Notably, a
naturalised person cannot run for political office or vote. Children of Batswana men born in-
side or outside the country were automatically recognised as citizens. However, this was not
true for children born to Batswana women in and outside the country. In addition, these Acts
also reaffirmed the right of Batswana men to confer nationality on foreign spouses, without

providing the same right to Batswana women.

Due to these laws, children born in wedlock to Batswana women and non-national men could
remain in the country only if they obtained a residency permit, which was based on the fa-
ther’s permit. This limited women’s right to freely travel in and out of the country with their
children. It also compromised women’s right to freely determine their place of residence. By
denying women the equal right to confer nationality on non-national spouses and only per-
mitting women to confer nationality on children born out of wedlock, the Citizenship Act al-
so violated women’s right to freely choose a spouse. Women were thus forced to choose be-
tween marrying their foreign partner and having children who would be denied nationality or
having children out of wedlock to secure the children’s status as citizens. Moreover, children

134

and spouses of Batswana women were denied various rights** and services that were granted

to the children and spouses of Batswana men married to foreign women.

The discriminatory provisions in Sections 4 and 5 of the Botswana Citizenship Act came un-
der scrutiny in the case of Botswana Attorney General v Dow**® In this case, Mrs. Dow, a
citizen of Botswana was married to a foreign spouse (who was a citizen of the United States
of America) brought a case against the Botswana government challenging the constitutionali-
ty of Section 4 of the Botswana Citizenship Act 1982. The facts of this case can be summa-
rised as follows; in 1984, before Mr. and Mrs. Dow’s marriage, their first-born daughter was

born in Botswana and because she was born out of wedlock to a Batswana woman, she ac-

133 1 terms of the Botswana citizenship Act 1982, a person born in Botswana to a Batswana woman does not
automatically acquire citizenship.

134 For example, Batswana women who have married alien men are unable to exercise their right to travel freely
in and out of the country without leaving their children behind.

1351994 (6) BCLR 1.
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quired Botswana nationality by birth. However, Mrs. Dow’s two other children, born in Bot-
swana following Dow’s marriage to Mr. Dow, were denied Batswana nationality. In terms of
Section 4 of the Citizenship Act, the daughter born before the marriage obtained Botswana
citizenship because she was born out of wedlock to a Batswana woman and a father who was
a foreign national. The children born during the marriage were not recognised as citizens of
Botswana, although they were children of the same parents, because they were born to a Bot-
swana woman who was married to a foreign national (Mr. Dow). The two children were
therefore considered aliens in the land of their birth. Mrs. Dow argued that the limitation
placed on a woman’s ability to transmit nationality status to her child based on the nationality
status of the father or spouse was discriminatory based on gender. Conversely, Batswana men
were able to pass the nationality status to their children without any limitations or conditions.
The government argued that discrimination on the grounds of sex must be permitted in Bot-
swana society as the society is patrilineal and therefore male-oriented. The government did
not deny that the Citizenship Act discriminated against women but argued that this was inten-
tional to preserve the male orientation of Botswana society. The Court held that Sections 4
and 5 of the Citizenship Act were against the Constitution of the Republic of Botswana 1966,
as amended**® It was only after this decision that the Citizenship Act was amended in 1995 to
uphold women’s right to confer nationality on their children and non-national spouses on an

equal basis with men.

3.1.3. Discrimination in Nationality Laws in Kenya

At independence, Kenya’s Constitution of 1963 made provision for citizenship to be granted
to any child born in Kenya, with the common exception of those born of foreign diplomat
fathers or fathers who were nationals of a country at war with Kenya.**" Kenyan fathers au-
tomatically conferred citizenship to children born abroad, while Kenyan mothers were unable
to transmit their nationality status to their children born abroad.*® In this instance, the only
option available was an application for naturalisation.**® Additionally, though children born
in Kenya were entitled to citizenship in terms of the Constitution, in practice, children born in

the country to Kenyan mothers and foreign fathers were often denied citizenship documents

136 para 129.
137 Constitution of Kenya 1963.

138 Article 90 of The Constitution of Kenya Act 1968, as amended
https://www.refworld.org/pdfid/54f838564.pdf (accessed 3 June 2023).
139 1pid 92 (2).
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by authorities.'*? Additionally, the Constitution granted Kenyan men the ability to confer na-

tionality on foreign spouses, while Kenyan women were denied this right. 4

In line with Kenya’s CEDAW commitments, certain provisions of the Kenyan Constitution
were amended in 2010 to include non-discriminatory provisions. For instance, Article 14 (1)
now allows all Kenyan citizens regardless of gender, the right to confer nationality on chil-
dren born inside or outside the country. Importantly, this right was established retroactively,
so families that had suffered from discrimination under the previous constitution could now
avail themselves of the right to citizenship. Additionally, Article 15(1) of the Constitution
makes provision for equality for all Kenyan citizens, regardless of gender. It follows then that
women can now confer nationality on foreign spouses after seven years of marriage.'*? Sev-
eral other constitutional articles advanced gender equality in a range of spheres, including
Article 27(3) enshrining “the right to equal opportunities in political, economic, cultural, and
social activities” for Kenyan women and men, and Article 45(3) stating that “parties to a mar-
riage are entitled to equal rights at the time of the marriage, during the marriage and at the
dissolution of the marriage.” The Citizenship and Immigration Act 12 of 2011 was subse-
quently amended to reflect women's and men’s equal rights to confer nationality and to pro-
vide greater clarity to authorities charged with ensuring citizens’ access to these rights. In
terms of the Kenyan Constitution, a stateless person can apply for citizenship if they meet
certain requirements, one of those being an adequate knowledge of Kiswahili or a local dia-

lect.143
3.1.4 Discrimination in Nationality Laws in Sierra Leone

When Sierra Leone gained its independence from the United Kingdom in 1961, its nationality
law was informed by the British Nationality Act of 1948. Persons born in the country after

1961 acquired citizenship according to the principle of jus soli** unless the child’s father

140 566 UNHCR and the Kenya Human Rights Commission on Kenya Dialogue on Gender Equality, Nationali-
ty and Statelessness https://www.refworld.org/pdfid/54f838564.pdf (accessed 23 June 2023).

141 The Constitution of Kenya was amended in 2010 to allow for women to be able to pass on their nationality
to children born abroad. See also s 7 of the Kenyan Citizenship and Immigration Act 2011.

142 gee article 15 (1) Constitution of Kenya 2010.
143 gection 15 of the Citizenship Act and Immigration Act 12 of 2011.

144 | atin for “right of soil” refers to the practice of determining a person's citizenship by the place where they
were born. See S Brown “Nationality: Jus Soli or Jus Sanguinis” (1930) 24 (1) The American Journal of Inter-
national Law at 58—-64.
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was a diplomat and the mother was not a citizen. Men also had the right to pass citizenship to
children born abroad. The Citizenship Act of 1973 resulted in greater discrimination in the
nationality law, which significantly limited women’s nationality rights and introduced new
race-based restrictions on access to citizenship. Under this act,}*® citizenship was only ac-
quired by children of Sierra Leonean men of “negro African descent”. A person of ‘Negro
African descent’ was defined as “a person whose father and father’s father are or were ne-
groes of African origin.” ®Therefore, Sierra Leonean men of African descent, on the pater-
nal side, had the right to pass citizenship to their children regardless of the child’s place of
birth. Sierra Leonean women could only confer citizenship by birth on their children if the
child would otherwise be stateless.**” Under other circumstances, children born inside the
country to Sierra Leonean women of African descent and men of another or mixed race could
only apply to be naturalised citizens.'*® These children were not permitted to hold govern-
ment offices, including local-level political positions. The Act also recognised the right of

Sierra Leonean men, but not women, to pass citizenship to their spouses.4°

3.1.5 Discrimination in Nationality Laws in the Kingdom of Eswatini

The kingdom of Eswatini (formerly Swaziland) is the last absolute monarchy in Africa. King
Mswati 111, together with his mother, Queen Mother Ntombi, rule as monarchs, and are posi-
tioned above the constitution.*®® Thus, whatever constitutional rights that are in the constitu-
tion are limited because the constitution is not supreme law. The general law in Eswatini is
that only a father who is a Swazi national is allowed to confer citizenship to his children.%
The caveat to this general law is provided for in Article 5 of the Eswatini Constitution of
2005. In terms of Article 5 of the Eswatini Constitution, a child who is born out of wedlock
to a Swazi mother can confer her nationality to her child only if the father has not done the
necessary customary rituals (paying damages to the mother’s family) or if the father refuses
to acknowledge the child. Consequently, a child born to a father who is a non-Swazi national
is at risk of becoming stateless if he or she is unable to obtain the nationality of their father’s

145 section 2.

46 g Manby High Commissioner for Refugees (UNHCR), UNHCR & IOM - Nationality, Migration and State-
lessness in West Africa, June 2015.

147 section 6.

148 gection 7.

149 gection 8 (5).

150 see Eswatini Country Report 2022 https://bti-project.org/en/reports/country-report/SWZ (accessed 5 Febru-
ary 2022).

151 Section 41 of the Eswatini Constitution of 2005. See also, Section 5 (2) of the eSwatini Citizenship Act 14
of 1992.
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country of origin. This is regardless of the child being born to a mother who is a Swazi na-
tional. In terms of Article 43 (1) of the Eswatini Constitution, a child born in Eswatini will
only acquire nationality if, at the time of their birth, the father is a Swazi national.*®? Accord-

ingly, a child born to a foreign national father is unable to attain Swazi nationality.

This matter was recently challenged in the High Court of Eswatini in the case of Ziphelele
Machakata v The Minister of Home Affairs.’>3The applicant, in this case, is a female Swazi
citizen and has been legally married to a Zimbabwean national for 16 years. The couple have
three children, who were all born in Eswatini; however, they are not eligible for a Swazi na-
tionality and are thus not considered Swazi nationals because their father is not a Swazi. The
other issue that is being challenged in this case is the fact that the Eswatini Constitution dis-
criminates against Swazi women who are married to foreign spouses and thus are unable to
confer nationality to their children. In contrast, unmarried Swazi women have a provision that
allows them to confer citizenship to children born out of wedlock if the father is not present.
The applicant, thus, contends that Eswatini’s citizenship laws discriminate against children
born out of wedlock and children born to married parents where the father is not a Swazi na-
tional. This case is yet to be decided by the court and it will be interesting to see how it deals

with this matter.

It has been said that statelessness is man-made, and, in this instance, it is a definite fact. A
state’s decision to prohibit women from passing on their nationality status to their children is
a man-made policy that can be changed. All it takes is a change in the wording of the legisla-
tion to allow women to pass on their nationality to their own children regardless of gender.

3.2 Forced Displacement

Discrimination in nationality laws is not the only cause of statelessness in Africa. Forced dis-
placement also ranks high among the causes.’>* There are many reasons why people flee their
homes and cross borders or find themselves displaced within their own countries. What has

been referred to as a humanitarian crisis?**® Forced displacement has become a prevalent

152 Eqwatini Constitution 1989.
153 846/2023.

154 A Warria and V Chikadzi, “Victor Statelessness, Trauma and Mental Well-being: Implication for Practice,
Research and Advocacy” (2022) 8 (3) African Human Mobility Review at 41-55.

1%5gee  UNHCR Figures at a glance: 89.3 million people worldwide were forcibly displaced
https://www.unhcr.org/about-unhcr/who-we-are/figures-glance (accessed 3 June 2023.
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problem in the 21 century, with an estimated 32 million people being forcibly displaced in
Africa.’®® Forced displacement can either be internal or external, however, the consequences
are equally devastating. People are forced to flee from their homes for several reasons includ-
ing war and mass evictions motivated by ethnic and cultural reasons. *’Moreover, internal
conflict, natural disasters, and political violence also contribute to the displacement of peo-

ple 158

Statelessness and forced displacement are separate humanitarian challenges, however, there
is a connection between the two. Admittedly, not all people who flee their homes are stateless
but a quarter of the total number of stateless people become stateless as a result of being
forcefully displaced. ***When a person is forced to flee their home, they run the risk of being
stateless.'® This is because proving a legal connection to a state often requires one to provide
documentation such as a birth certificate, an identity document, or a passport. People who are
forced to flee their homes often do so without having the time to take any personal items with
them. As a result, a displaced person can become stateless. In addition, refugees who are
forcefully displaced run the risk of becoming stateless if they lose their documents and can
thus not prove their nationality to their host country. Children born on the move to forcefully
displaced refugee parents are at a greater risk of being born stateless. The Lost Boys of Sudan
is a notable example of how internal conflict can lead to the mass displacement of people.
The ongoing armed conflict in Sudan has led to the displacement of thousands of people. The
‘Lost Boys of Sudan’ refers to the displacement of roughly 20 000 Sudanese boys between
the age of 7-17 years, who were forcefully displaced and separated from their parents.®!
These ‘lost boys’ attempted to escape the conflict and were forced to flee from Sudan to
Uganda with some settling in Kenya.®? The “lost boys’ who settled in Kenya, settled as refu-

156 African Center for Strategic Studies report June 2021 https://africacenter.org/spotlight/32-million-africans-
forcibly-displaced-by-conflict-and-repression/ (accessed 30 March 2022).

157 UNHCR The State of the world’s refugees: A humanitarian Agenda https://www.unhcr.org/3eb789912.pdf
(Accessed 30 March 2022).

158 R Cohen and M Bradley “Disasters and Displacements: Gaps in Protection” (2010) 1 Journal of Interna-
tional Humanitarian Legal Studies at 1-35.

159 Ipid.

160Norwegian Refugee Council “Statelessness and Displacement: A Humanitarian challenge”
https://files.institutesi.org/stateless_displacement_brief.pdf (accessed 23 May 2022).

161 The Jost boys of Sudan Rescue timeline 2001 (2 October 2014) https://www.rescue.org/article/lost-boys-
sudan (accessed 3 June 2023).

162 M1 Bixler “The lost Boys of Sudan: An American Story of the Refugee Experience” (2001). University of
Georgia Press. https://www.perlego.com/book/839683/the-lost-boys-of-sudan-pdf (Accessed: 3 April 2022).
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gees at the Kakuma Refugee Camp.® Thus, those who settled in the Kakuma Camp are con-

sidered by the Kenyan government as refugees. 64

3.3 Conflict in Nationality Laws

Conflict in nationality laws is another notable contributing factor to statelessness. The pre-
ceding chapter discussed how different states apply different national policies when granting
nationality to their citizens. There are two ways in which a state can decide to grant nationali-
ty to its citizens, either through Ju soli or Jus sanguinis. The Ju Soli rule confers nationality
to children who are born within the territory of the concerned state. On the other, the Jus san-
guinis is when the nationality laws of a state are such that nationality to citizens is based on

descent or what is sometimes referred to as ‘right of blood’.®

Article 1 of the Convention on Certain Questions Relating to the Conflict of Nationality
Laws 1930 states that it is for each state to determine under its own law who its nationals are.
States use sovereign power to decide how to confer nationality to its nationals; this is a well-
known international law principle. *®However, state sovereignty can be problematic when
there is a conflict in nationality laws, with each state having the prerogative to grant national-
ity following its own rules. Statelessness may, thus, arise as a result of gaps between the laws
on citizenship in different countries. For example, where a person residing in one country
gives birth to a child who meets neither the criteria for the country’s citizenship nor the crite-
ria under the law of either parent’s home country for acquiring the parent’s citizenship. A
case in point is when a child is born in a country that grants citizenship only to children of
citizens, but the home country of the child’s parents does not allow them to pass their nation-
ality to a child who is born abroad. That child would be born stateless. An example of such a
conflict can be seen in a situation where a child is born in South Africa to a mother who is a

Swazi national and to a father who is neither a South African nor a Swazi national. In terms

163 See T Luster et al “The Lost Boys of Sudan: An Ambiguous, Search for Family, and Reestablishing Rela-
tionships With Family Members” (2008) 57 (4) at 444-456. Loss Seeds of Sudan Lost Boys of Sudan
https://seedsofsouthsudan.org/lost-boys-of-sudan/ (accessed 2 August 2023). National Geographic From Sudan
to the United States https://education.nationalgeographic.org/resource/from-sudan/ (accessed 2 August 2023).
Zipporah  Musau “How South Sudan’s lost boy’ brought water to his village” 17 May 2017
https://www.un.org/africarenewal/magazine/may-july-2017/how-south-sudan%E2%80%99s-%E2%80%98lost-

boy%E2%80%99-brought-water-his-village (accessed 2 August 2023).

164 M Alexander Belonging With the Lost Boys: The Mobilization of Audiences and Volunteers at a Refugee
Community Center in Phoenix (2014, PhD, Arizona State University) at 34.

165¢ Wong et al “Citizenship for Service. Transforming politics, transforming America: The political and civic
incorporation of immigrants in the United States” (2006) Jus Meritum at 71-88.

166 \y Bisschop “Nationality in International Law” (1943) 37 (2) The American Journal of International Law at
320-25.
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of Section 7(2) of the Eswatini Citizenship Act,'®” a child who is born abroad will be consid-
ered a Swazi national only if the father is a Swazi national. South Africa, on the other hand,
confers nationality to a child born in South Africa to either a South African mother or fa-
ther.1®8 Consequently, a child who is South African to a mother who is a Swazi national and a
father who is a non-Swazi national will not be granted Swazi nationality nor will such a child

qualify for South African nationality.5°

3.4 State Succession

The transfer of power from one regime to another often poses unique challenges, some of
which result in statelessness.!’® States that fail to adequately make the necessary nationality
rules often cause huge fragmentation within the newly formed independent states. When pre-
colonised states were given independence, they were left with no nationality.!”* When new
borders are created or when States go through a process of succession, numerous procedures
must be followed to ensure that people acquire a nationality. State succession often involves
numerous elements that impose burdensome procedures for the acquisition of citizenship in-
cluding long lists of documentation.'’? Race, religion, and ethnicity have often played a huge
role in decisions on whether a person should be recognised under the old state or the new
state if they are recognised at all. It is almost impossible to remove state succession from Af-
rica’s colonial history.1”® It could be assumed that state succession should have provided a
means to ending statelessness, however, in most cases, it has exacerbated the problem. One
of the biggest challenges regarding state succession is that when new states are created or
when one state succeeds another, international law makes little or no provision for how States
should deal with the nationality of the people who are caught up in such situations. Addition-
ally, nationality becomes a huge challenge for persons who find themselves between the orig-

inal state and the newly formed state. The consequence is that without adequate measures in

167 14 of 1992.
168 gection 3 of the South African Citizenship Act 88 of 1995.
169 The South African Citizenship Act in South Africa has a provision for a child who finds themselves in this

kind of situation to be able to apply for nationality. However, the difficulty of acquiring nationality through this
provision will be demonstrated in due case through case law.

170 Manby Citizenship in Africa at 17.
171 1bid.

172 p Spiro A new international law of citizenship (2011) 105 The American Journal of International Law 694-
746.

173 1bid.
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place to deal with the nationality of persons going through such a transition, they are bound
to find themselves without a state. South Sudan provides a good example of this predica-
ment.}’* For example, the law allows for a person to acquire the nationality of the new State
provided that his or her parents, grandparents, or great-grandparents were born in South Su-
dan.t”™ Application for nationality must be accompanied by civil documents and information
such as birth certificates or identity papers and proof that a parent, grandparent, or great-
grandparent was born in South Sudan before the commencement of the act.!’® This poses
numerous challenges due to a lack of access to birth certificates and identity documents.
Moreover, there are no explicit procedures in the Sudanese law that make provisions for indi-
viduals who want to renounce their right to South Sudanese nationality and retain Sudanese
nationality. 1/’ Additionally, individuals of southern origin resident in Sudan are being de-
prived of their Sudanese nationality without any right to contest the decision.’®

3.5 Arbitrary Deprivation of Nationality

There have been instances where nationality has been used either for political gain or as a
means of punishing political rivals by depriving people of nationality in an arbitrary manner.
A prominent example of this is the case of the former president of Zambia, Kenneth Kaunda,
who was stripped of his nationality status on this account.!’® He led Zambia to independence
in 1964 and served as a Zambian president for 27 years. In 1991, the High Court of Zambia
stripped him of his Zambian nationality and held that he had governed Zambia illegally be-
cause he was born before both his parents migrated from Malawi to Zambia and thus was not

eligible to obtain Zambian citizenship. 8

In Botswana, the case of John Modise v The government of Botswana®8! provides another ex-

ample of the use of political rivalry to deprive opponents of nationality. Modise was born in

174 Bronwen Manby “The Right to Nationality and the Secession of South Sudan: A Commentary on the Impact
of the New Laws” Open Society Foundations, June 2012, and Bronwen Manby “International Law and the
Right to Nationality in Sudan” Open Society Foundations, February 2011.

175 gection 8 (3) The Law of South Sudan: The Nationality Act 2011.
176 section 43 of the South Susan Nationality Regulations of 2011.
177 i
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178 Ipid.
179 br Kenneth Kaunda & United National Independence Party v Central Chambers (2020) ZMSC para 8.

180See,https://face2faceafrica.com/articIe/how-zambias-first-president-had-to-go-to-court-in-1999-to-prove-he-
was-not-a-malawian (accessed 8 August 2023).
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South Africa to Batswana parents before Botswana gained independence. He grew up in Bot-
swana and held Botswana citizenship. When he became the leader of the opposing party, his
citizenship status came into question and the government decided that he did not qualify for
citizenship based on descent. The President declared him an illegal immigrant and he was
subsequently arrested and deported to South Africa with no opportunity to challenge this de-
cision. He tried to re-enter Botswana on two different occasions but on both occasions, he
was deported back to South Africa. Modise was then forced to live in the then Bophutswana
‘homeland’ because South Africa did not recognise him as a citizen either. After seven years
of living in the ‘homelands,” Modise was again deported and for a few months, he lived in a
no-man’s-land until he was allowed back to Botswana on humanitarian grounds. He was al-
lowed to stay in the country only on a temporal residence permit that needed to be renewed
every three months at the discretion of a government officer. The arbitrary deprivation of
Modise of nationality rendered him stateless and this was politically motivated. The African
Commission on Human and Peoples Rights alluded to the political nature of his statelessness
by emphasising that his political rival used power to try and destroy him financially, and
mentally and to destroy his political will.'®2 This was done by depriving him of his Botswana
nationality, meaning that he could not take any political office.'®® Botswana was found to
have violated Articles 5 (the right to legal status) and 7 (right to be heard) of the African
Charter on Human and Peoples’ Rights and the recommendation was that Botswana should
recognise Modise’s citizenship by descent.'® The African Commission on Human and Peo-
ples’s Rights found that while restrictions on holding public office may not seriously affect
most individuals, it is apparent that for Mr. Modise, such deprivation amounted to a legal dis-
ability of grave consequence. The fact that his first deportation and declaration as a prohibited
immigrant came soon after he founded an opposition political party suggested that there was
a plan of action designed to hamper his political participation.'® The government of Botswa-
na had, therefore, gravely deprived him of one of his most cherished fundamental rights, to
freely participate in the government of his country, either directly or through elected repre-
sentatives.'8 However, the Government of Botswana refused to follow the recommendation
by the African Commission and Modise was left with no option but to become a citizen by

naturalisation.
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Over the years, Tanzania has attempted to strip different people of their citizenship on several

occasions. The case of Anudo v The Government of Tanzania®’

is a notable example. Anudo
was rendered stateless and was forced to live in ‘no man’s land’ between Tanzania and Ken-
ya. Anudo who was born and raised in Tanzania, held a Tanzanian birth certificate and pass-
port. The issue started in 2012 when he went to apply for a marriage license and the authori-
ties accused him of misrepresenting his identity. An investigation into his identity was
launched and authorities claimed that Anudo’s father was born in Kenya and that the woman
he claimed was his mother denied that she knew him. Consequently, the authorities confis-
cated his documents, arrested him, and deported him to Kenya where he was arrested and
convicted for being in the country illegally. In Tanzania, it is unconstitutional to strip an indi-
vidual who holds citizenship by birth. Anudo was, however, unable to appeal the decision

taken by the authorities in Tanzanian since he had been expelled from the country.

In May 2015, Anudo sent an email to the African Court on Human and People’s Rights re-
questing them to intervene in his matter. He argued that he was expelled illegally, under in-
humane, undignified, and degrading conditions. He alleged that he was beaten, tortured, and
coerced into claiming that he was born in Kenya. He argued that his right to citizenship as
guaranteed by the Tanzanian Constitution and International Law had been violated. The
Court was in favour of Anudo and held that the government of Tanzania had a duty to avoid
statelessness by limiting arbitrary deprivation and in the case of Anudo, they failed to adhere
to this international principle.*®® In addition, the Court found that Anudo was deprived of
Tanzanian citizenship and expelled without judicial process, in violation of international law
protecting the rights of citizenship including Article 15 of the Universal Declaration of Hu-
man Rights, Article 12 (4) of the International Covenant on Civil and Political Rights ; (pro-
hibition on arbitrary denial of entry to own country), and the African Charter on Human and
Peoples’ Rights, Articles 12(2) (the right to entry and exit from own country) and 12(4) (the
prohibition of expulsion without a decision taken in accordance with the law).8°
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African States are notorious for arbitrarily taking away nationality from people who criticise
those in positions of power. For example, in the case of Kenneth Goodman v The Government
of Botswana,'®® Goodman, an Australian lecturer at the University of Botswana and a resi-
dent of the country for fifteen years, presented a paper criticising presidential succession in
Botswana. Shortly after this, Goodman was served with deportation papers in terms of Sec-
tion 7 (f) of the Botswana Immigration Act of 1966 and declared an “undesirable inhabitant”
of or visitor to Botswana. Goodman was given only 56 hours to plan for his departure from
the country. He was neither told why he was being expelled nor allowed to contest his depor-
tation. The High Court of Botswana found in favour of the President and Goodman was sub-
sequently deported to South Africa. In July 2005, the Court of Appeal of Botswana ruled that
the authorities did not act contrary to the law and that the declaration of Professor Goodman
as a prohibited immigrant was valid. Goodman took the matter to the African Commission on
Human and Peoples’s Rights. The Commission found in favour of Goodman and held that his
expulsion had violated numerous sections of the African Charter On Human and People’s
Rights 1986 such as the right of Goodman to work, the right to property, and his right to par-
ticipate in political affairs.

As discussed above, statelessness can occur due to arbitrary deprivation of nationality, which
can sometimes be used as a political weapon to either punish political rivals or to hinder the
progress of a rival political opponent. In most African states, people are arbitrarily deprived
of their nationality based on irrational ethnic and discriminatory laws. This has been a major

contributing factor to statelessness in Africa.

3.6 Lack of birth registration and administration barriers

The registration of a child’s birth does not automatically give a child nationality status.'®2

However, it does serve as an official record of the place of birth and identification of the
child, which may aid in establishing a link between the child and a particular state. 1 A birth
certificate is a key form of proof to confirm or acquire citizenship under a state’s domestic

190 313/05,
191 para 202-205.
192 1pid para 3.

98YUNHCR Good Practice Paper Action 7 Ensuring Birth Registration for the prevention of state-
lesshttps://www.unhcr.org/ke/wp-content/uploads/sites/2/2017/11/Good-Practices-Paper-on-Ensuring-Birth-
Registration-for-the-Prevention-of-Statelessness.pdf (accessed 21 May 2022).
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laws because it contains key information to assert a child’s right to nationality.'®* Birth regis-
tration is thus critical for the recognition of a child’s identity and subsequent nationality. Ac-
cording to Article 6 of the African Charter and Welfare of the Child 1990, registration of the
birth of the child is recognised as a fundamental right for every child.'% It is however one of
the rights that are mostly violated in various African states.*®® A lack of birth registration is a
noteworthy cause of statelessness. In most cases, it becomes impossible for a child to acquire
nationality if they are unable to produce a birth certificate or any other identifying documen-
tation to prove their birth. This poses a huge challenge to children in numerous African coun-
tries where registration of births is not compulsory. This is significant because the UNHRC
considers universal birth registration as one of the ways that childhood statelessness can be
prevented.'®” For example, in 2004 in Southern Africa, registration of births was only com-
pulsory for all children in South Africa, the kingdom of Eswatini, Zambia, and Zimbabwe;
but not in Botswana and Malawi. %8It is worth noting that by 2010, all countries in the SADC
made birth registration compulsory, however, a lack of policy and implementation has ham-
pered efforts to ensure universal birth registration. ***Universal birth registration is especially
challenging to achieve in countries that have a large number of undocumented migrant popu-
lations and where documentation is a requirement for birth registration. 2°°Some factors may
contribute to a lack of birth registration in the African region. These include the inability to
access registration facilities due to parents being situated in rural areas, fees required for the
registration, a lack of understanding of the birth registration process by parents, and ineffi-
cient registration processes that often require parents to return to the registration centers re-

peatedly. 2%*In some instances, a mother is not able to register the birth of her child without

94UNHCR Action to Address Statelessness: A Strategy Note (March 2010), p. 11f, at
http://www.refworld.org/docid/4b9e0c3d2.html (accessed 21 June 2022).

195 Article 6 of The Rights and Welfare of the Child 1990. Also see Article 7 of the Convention on the Rights of
the Child 1989.

198General comment 6 on the African Charter of the Rights and welfare of the Child.

97UNHCR Birth registration to prevent Statelessness https://www.unhcr.org/ibelong/birth-certificates-to-
prevent-statelessness/ (accessed 17 May 2022). See also: UNHCR Global Action Plan to end stateliness 2014-
2021 https://www.unhcr.org/ru/wp-content/uploads/sites/73/2019/09/End- Statelessness-Global ActionPlan-
2019-Final-web.pdf (accessed 19 May 2022).

198 A Beyer et al. in the member states of the Southern African Development Community para 17.2.
https://data.unhcr.org/en/documents/download/97772 (accessed 6 June 2023).

199 1big.

200 por example, South Africa houses large populations of undocumented populations who are required to pro-
vide documentation in order to register a child’s birth.

201 See Media Statement and Transcript: Deputy Minister Fatima Chohan's address at the Home Affairs weekly
media briefing, 26 March 2014 http://www.dha.gov.za/index.php/statements-speeches/444-media-statement-
and-transcript-deputy-minister-fatima-chohan-s-address-at-the-home-affairs-weekly-media-briefing-26-march-
2014 (accessed 6 April 2022).
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the father of the child being present. 2%?Lack of birth registration puts children at risk of state-
lessness because such documentation provides important proof of elements that establish an
entitlement to nationality, particularly where the nationality of the child’s parents is uncer-
tain. It is estimated that there are 91 million unregistered children in Africa.?’® The Commit-
tee on the Rights and Welfare of the Child states that universal birth registration is directly
linked to human rights. The marginalised, vulnerable, and poor often fall in the category of

those who need special attention and focus when it comes to the protection of human rights.

The importance of birth registration is critical to achieving Goal 16 of the Sustainable Devel-
opment Goals, which aims to achieve birth registration for all by 2030.2%* The case of the In-
stitute for Human Rights and Development in Africa (IHRDA) and Open Society Justice Initi-
ative (on behalf of Children of Nubian Descent in Kenya) v the Government of Kenya,?% il-
lustrates how failure to register children contributes to an increased risk of statelessness.?%®
Nubian children in Kenya struggle to have their birth registered and even where births are
registered, nationality status is not conferred as the birth certificates clearly state that it is not
proof of nationality. Birth registration does not guarantee that a child will enjoy and be able
to access full socio-economic rights; however, failure to register the birth of a child exposes
the child to greater risks such as human trafficking, sexual abuse, early marriage, child la-
bour, and enrolment in armed forces.?%” A birth certificate serves as proof of legal identity; it

is also the basis by which children can obtain nationality and thus avoid statelessness.

4  The Case of Statelessness in South Africa

The discussion above has served to demonstrate that statelessness is not unique to South Af-
rica but is a challenge that cuts across the continent and globally. A general understanding of
the causes of statelessness in Africa has also helped to place the challenges and causes of

statelessness in South Africa into proper perspective. The following section engages with the

202 UNICEF Annual Report 2017 https://www.unicef.org/reports/unicef-annual-report-2017 (accessed 6 April
2022).

23yNICEF  “A  Statistical Update on Birth Registration in  Africa” October 2022
https://data.unicef.org/resources/a-statistical-update-on-birth-registration-in-africa/ (accessed 6 June 2023).

204 United Nations: Department of Economic and Social Affairs https://sdgs.un.org/goals (accessed 6 June
2023).

205 2009.

206 £ Fokala and L Chenwi “Statelessness and Rights: Protecting the Rights of Nubian Children in Kenya
through the African Children's Committee” (2013) 6 Afr. J. Legal Stud at 357.
207 General Comment on article 6 of the African Charter on the Right and Welfare of the Child para 44.
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causes of statelessness in South Africa since the focus of this thesis is childhood statelessness
in South Africa.

4.1 Colonialism/ Apartheid and statelessness in South Africa

South Africa is not exempt from the influences and impact of colonisation. Moreover, South
Africa’s colonisation history is unique.?’® The unique colonisation of South Africa makes for
a compelling case study because of the different components that have contributed to the cur-

rent statelessness situation in the country.

South Africa has three distinct colonisation features namely “unofficial’ colonisation, official
colonisation, and internal colonisation.?%® The unofficial colonisation of South Africa was
characterised by a mass movement of the different Bantu-speaking groups of Africa. Howev-
er, there is no written account of these movements, and the information available is based on
oral communication passed on from generation to generation as well as the study of artefacts
that tell a story of the movement of the different groups of people.?!® Subsequently, the
Dutch colonised South Africa in 1652, which was followed by British colonisation in South
Africa from 1806 until 1961 when South Africa obtained independence. The significance of
the British colonisation of South Africa is that it introduced an emphasis on documentation as
a means of identification.?!! South Africa was subsequently colonised for a final time in the
form of apartheid which resulted in people being separated and treated differently based on
the colour of their skin.?'2 The fact that South Africans went through three distinct forms of
colonisation phases makes for a unique and perhaps challenging case study that demonstrates

how nationality laws have developed over the years.

A discussion of the contributing factors to the statelessness issue in South Africa would not
be complete without discussing the role that the apartheid system played in South Africa.
Apartheid was a system of segregation and discrimination based on race.?*® Even during the

apartheid-era nationality played a huge role in that although all citizens had nationality, it did

208 E Olivier and W Olivier “The Colonisation of South Africa: A unique case” (2017) 73 (3) Theological Stud-
ies at 1-8.

209 Ipjg,
210 1pig.
211 pig.,

212 (1

Ibid.
213 South African History online https://www.sahistory.org.za/article/history-apartheid-south-africa (accessed 2
February 2021).
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not entitle all nationals to the same rights.?* Nationality laws were often used and misused
for the benefit of the apartheid government. For example, in 1984, measures were put in
place that made it easy for foreign nationals to obtain a South African nationality as a means
to increase their eligibility to join military service.?*®> However, some of the apartheid laws
resulted in Black South Africans losing their nationality. A notable example of this is when
families were forcefully relocated to homelands and stripped of their South African nationali-
ty in the process. In this instance, nationality was misused by the apartheid government to
separate people based on their language and ethnicity. The Black Homeland Citizenship Act
of 19702'® was relied on to perpetuate apartheid by separating Black people from the white
population. Some people lost their South African nationality and resorted to acquiring new
citizenship while in exile. The post-apartheid era attempted to address the challenges created
during the apartheid era by enacting the South African Citizenship Act 1995.2'7 In terms of
this Act, amnesty was granted to those who returned from exile without nationality including
stateless children and those who had been arbitrarily deprived of their nationality during the

apartheid era.?!8

Perhaps one of the most heinous nationality laws aimed at the arbitrary depreciation of citi-
zenship was the enactment of the Black Homeland Citizenship Act 26 of 19702%° which was a
law aimed at mass deprivation of Black people’s citizenship.??° It required that all Black
South Africans become citizens of one of the self-governing territories. The law declared
Black people as aliens in urban areas and could only live there if they obtained special per-
mission. It changed the status of Black people living in South Africa so that they were no
longer citizens of South Africa but became citizens of one of the ten autonomous territories.

The law provided as follows:

214C Hobden Report on Citizenship law South Africa
https://cadmus.eui.eu/bitstream/handle/1814/51447/GLOBALCIT_CR_ 2018 01.pdf(accessed 2 February
2022).

215 H D’Oleveria “Nationality and Apartheid: Some reflections on the use of nationality law as a weapon against
violation of fundamental rights” EU Working paper no 89/419.
https://cadmus.eui.eu/bitstream/handle/1814/65108/EUI_WP_1989 419.pdf?sequence=2&isAllowed=y (ac-
cessed 21 June 2021).

216 Subsequently renamed the Black States Citizenship Act 1970.

217 Amended in 2004, 2007 and 2010.
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219 Subsequently renamed the Black States Citizenship Act, 1970 and the National States Citizenship Act, 1970,
220 see section 3 of the Bantu Homelands Citizenship Act 1970.
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“No Black person will eventually qualify for South African nationality and the right to work or live in
South Africa because they will all be aliens, and as such, will only be able to occupy the houses be-

queathed to them by their fathers, in the urban areas, by special permission of the Minister”.??

In enacting such a law, the apartheid government tightened its control over Black South Afri-
cans by using nationality to perpetuate the apartheid regime. Black people were forced to live
in different homelands based on their language and ethnic background. Once they became
part of one of these homelands, their South African citizenship was revoked and replaced
with citizenship of their homeland. It becomes evident that the apartheid regime used nation-
ality as a way to not only separate Black people from the White population but to also cause
division among Black people by separating them into different groups based on language and
ethnicity. This practice not only caused division among Black people in the past, but it also
remains a trend that continues to separate Black people today with the issue of nationality by
drawing the lines between who belongs and who does not. It is without a doubt that the
apartheid government used nationality to advance its objectives of preserving the apartheid
regime. This was done through the mass expulsion of Blacks to different homelands, which

were not as modernised as the White urban areas.?%?

In terms of the Bantu Homelands Citizenship Act (National States Citizenship Act) No 26 of
1970, Black people were moved to different homelands based on their ethnicity, language,
and culture. Before the recognition of the independent status of the so-called Homelands
Black South Africans were referred to as ‘aliens’ and lost their South African nationality and
therefore, effectively became stateless. It is pertinent to note that even after the recognition of
the homelands, some of these who were referred to as ‘aliens’ remained stateless because
they could not be classified as belonging to any group.??® When the Homelands were finally
granted independence status, Black people lost their South African Citizenship and obtained
the citizenship status of their assigned homeland. Effectively, the apartheid regime arbitrarily
deprived Black South Africans of South African citizenship. This system of homelands had
several implications. Besides blacks losing their South African citizenship, they were divided

against each other, and the idea of tribalism was established through this system. This attitude

221 Cited in South Africa History Online https://www.sahistory.org.za/article/black-homeland-citizenship-act-
1970 (accessed 1 August 2024). G "Indigenous language media and the onslaught of multimedia platforms and
English language hegemony in South Africa: Industry roleplayers’ perspectives Paper presented at a Conference
on English and the Dynamics of Global Access, University of Botswana, Gaborone, June 19-21, 2019.

At 3.

222 The Bantu Homelands Citizenship Act (National States Citizenship Act) No 26 of 1970.

223 p*Oleveria “Nationality and Apartheid: Some reflections on the use of nationality law as a weapon against
violation of fundamental rights” 14.
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of belonging to a certain tribe instilled an attitude of “us against them” which has spilled over
to how the present-day Black South Africans view people from “outside’ South Africa as not

belonging or not being entitled to the same rights.

4.2 Discrimination in South Africa’s Laws- Post-Apartheid

The statelessness problem in South Africa is not just attributable to the history of apartheid
and colonisation, several other factors have exacerbated this challenge including discrimina-
tion in nationality laws and gaps in the implementation of legislation. South Africa has not
been without its fair share of constitutional dilemmas when it comes to discriminatory laws
that may contribute to statelessness. For instance, until recently, section 10 of the Births and
Deaths Registration Act 51 of 1992 discriminated between married fathers and unmarried
fathers. Section 10 of the Act did not permit a child born out of wedlock to be registered by
the father without the mother’s consent. In addition, a child born out of wedlock would be
registered under the mother’s surname unless the mother consented to the child being regis-
tered under the father’s surname. The effect of this provision was that an unmarried father did
not have equal rights as a married father as far as conferring nationality to their child was
concerned. This provision discriminated against children born out of wedlock and their fa-
thers. In this instance, this discrimination contributed to statelessness in South Africa. This is
because, under the legislation, an undocumented mother is unable to register the birth of their
child. A father who has a child out of wedlock with an undocumented mother who refuses to

give him consent to register his child has the potential to become stateless.

In Centre for Child Law v Director General: Department of Home Affairs,??* a South African
father, who was stationed in the Democratic Republic of Congo for a peacekeeping mission,
met and married a Congolese woman (Ms. Ndovya) in terms of Congolese customs. The
couple then returned to South Africa permanently and tried to register their marriage with the
Department of Home Affairs, however, the department refused to recognise nor register their
customary marriage. Shortly before the birth of their second child, Ms. Ndovya’s visa expired
and was, thus, in the country. Due to her advanced stage of pregnancy, she could neither re-
new her visa nor travel back to the DRC. Following the birth of the second child, the couple
attempted to register the birth of the child, but the Department of Home Affairs refused to
register the child’s birth because there was no proof of the couple’s marriage and the mother

224 1051/2015 SCA.
46



did not have valid documentation since her visa had expired. The child was thus considered
born out of wedlock to an undocumented mother. The court held that Section 10 of the Birth
and Death Registration Act was unconstitutional because it infringed on the rights of both the
biological father and the child in two main respects.??® First, it potentially violates the rights
of the child born to parents who are not married, particularly their constitutional right to a
name and nationality at birth. Second, it potentially violates the biological and unmarried
father’s right not to be unfairly discriminated against based on his marital status, sex, and
gender which are listed grounds in terms of section 9(3) of the Constitution.??® This case

highlights the potential that discriminatory laws have on the perpetuation of statelessness.

Despite a progressive Constitution, discrimination in nationality laws still plays a significant
role in perpetuating statelessness in South Africa. While legislation is progressive, there are

still instances of discrimination in nationality laws (whether based on gender or birth status).

4.3 Gaps in South Africa’s Laws and their Implementation

In some instances, legislation that regulates nationality laws indirectly causes and contributes
to statelessness. Effectively, a state may have fair and reasonable nationality laws on paper
but in practice, the situation could be different. It is important to keep in mind that just as
laws are man-made, so are the men and women who implement them. There are several in-
stances where South Africa’s legislation has made provisions for the acquisition of nationali-

ty but due to administration gaps and oversights, it was not properly implemented or applied.

In some instances, the legislation may be the very cause of statelessness. For example, Sec-
tion 4 of the South African Citizenship Amendment Act 17 of 2010 (Citizenship Act) has the
potential to contribute to statelessness. In terms of Section 4 of the Citizenship Act, children
of permanent residents are eligible to apply for South African citizenship only once they
reach the age of 18. This provision does not only contribute to childhood statelessness in
South Africa but also lacks legal logic. It doesn’t make sense why a child born to a perma-
nent citizen should have to until the age of 18 to obtain citizenship. A child born to a perma-
nent resident is thus potentially at risk of living the first 18 years of their life stateless. This is
especially true for a child who is unable to obtain the citizenship of their parent’s country of
origin. In some instances, it is possible for a child born to permanent residents to acquire citi-

225 Para 34.
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zenship from their parent’s country of origin, however, this is not always possible if the par-
ent’s country of origin requires that the child must be born within their territory to acquire
citizenship. For example, in the case of Director of Home Affairs Minister v DGLR,??’ a child
was born to Cuban parents who had come to work in South Africa. They settled in South Af-
rica and gave birth to a daughter whom they assumed would acquire South African citizen-
ship. The Department of Home Affairs refused to grant nationality status to the child. The
parents attempted to apply for Cuban citizenship for the child but were unsuccessful due to
the nationality laws in Cuba.??® In terms of Article 3 of the Constitution of Cuba, a person
can only obtain citizenship if born in Cuba or through naturalisation. The Court held that the
child should be granted South African citizenship as it was in her best interest. Further to
that, the Court held that there is an obligation??° to grant citizenship to a child born in South
Africa if not doing so would render the child stateless. Not all children are this fortunate and
the majority of them must wait until they reach the age of minority to be eligible to apply for
South African citizenship. The result of this is that during the first 18 years of their life, they
are stateless and face possible challenges in enrolling for school, accessing healthcare and
social grants. A child in this position may also find it difficult to travel outside the country
due to a lack of documentation. Administration oversight at the policy level implementation
level in this instance is evident in that there is no official guiding procedure on how a child,

upon reaching the age of 18, should apply for South African Citizenship.

An additional factor to be considered is that birth registration in terms of the Birth and Death
Registration Act 51 of 1992 is a requirement for the acquisition of nationality in South Afri-
ca. Birth registration does not guarantee that a child will enjoy and be able to access full so-
cio-economic rights; however, failure to register the birth of a child exposes the child to
greater risks of becoming stateless. If a child’s birth was not registered in terms of the Act,?*°
then such a child cannot apply for nationality. This has the potential to affect mostly children
who have been abandoned. With an estimated 3500 babies being abandoned each year in
South Africa,?3! the risk of statelessness becomes a threatening reality for these children es-

pecially because the Department of Home Affairs often fails to issue these children with birth
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certificates. In South Africa, a person is required to have their birth registered to be eligible
for South African citizenship.?®? This often poses challenges and has the effect of perpetuat-
ing statelessness resulting in children inheriting the state of ‘being without a state’ from their
parents. This is true for a 40-year-old mother who was born in South Africa but who never
had her birth registered and is therefore stateless. She has four children who have subsequent-
ly inherited her statelessness status because she lacks the documentation to register the births
of her children.?%

In terms of the South African Death and Registrations Act, a child born to undocumented
parents is issued with a birth certificate, but the certificate will not have an identity number,
nor will it be entered into the national birth register. South Africa has a reliable statistical
birth registration record. The latest report issued by Statistics South Africa highlights that
over 80% of children under the age of five are registered.?** However, the most marginalised
and vulnerable children fall within the 20% of unregistered births. Unfortunately, this has the
potential to affect those groups of children who struggle to register their birth and are, there-
fore, put at risk of being rendered stateless.?3® For example, in terms of the South African Cit-
izenship Act, a child must have been registered at birth to acquire nationality.?*® Without a
birth certificate, it becomes almost impossible for a child to acquire South African nationality

even if the child was born in South Africa and never left the country.

Recurrent gaps in nationality laws in Southern Africa include a lack of protection for children
found abandoned in the territory of a state. Most legislation in the region, including that of
South Africa, does not grant those children a right to nationality, thus exposing them to a life
of sorrow and exclusion. For example, Mpho, aged 33, is amongst many in the region who
suffer from this lack of protection. She has lived in South Africa her whole life and speaks
South Africa’s local languages.?®” When she was found abandoned as a young child, howev-
er, the identity of her parents and her place of birth were unknown. She was thus left state-
less, and sadly, her three children have inherited her status.?*® Children who are abandoned at

232 5outh African Citizenship Act.

233 «No Country no Future” Daily Maverick 29 November 2020 https://www.dailymaverick.co.za/article/2020-
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birth are at risk of becoming stateless and possibly giving birth to stateless children thereby
creating a cycle of statelessness. In Morester Child and Youth Centre, a home for abandoned
and abused children, nearly 50% of the children have yet to receive birth certificates from the
Department of Home Affairs. 23°The biggest challenge is that because these children were
abandoned at birth, they never had their births registered and therefore obtaining birth certifi-

cates for them becomes a hurdle.

4.4 International Surrogacy as a Potential Cause of Statelessness in South Africa

While international surrogacy agreements have not yet gained much traction in South Africa,
the fact that this is an avenue that some South Africans may follow means that the legal chal-
lenges that come with such agreements have the potential to cause statelessness in South Af-
rica. As such, a discussion of international surrogacy agreements as a potential cause of state-

lessness is needed.

Surrogacy is the process through which one person (the surrogate) agrees to carry and deliver
a child for another person (the commissioned parent).?° International surrogacy or cross-
border surrogacy is an arrangement involving a surrogate mother who lives in another coun-
try.?* As more people are moving towards finding different ways of conceiving and starting
families, international surrogacy has become popular. Some challenges may arise as far as
surrogacy is concerned. Besides the obvious challenges or concerns such as ethical, moral,
religious, and cultural challenges or considerations, international surrogacy may lead to state-
lessness in South Africa. Statelessness may occur where the commissioning parents in South
Africa enter into a surrogacy agreement with a surrogate mother from another country that
has different laws regarding the acquisition of nationality and surrogacy or where surrogacy
agreements are not recognised at all. In South Africa, the Children’s Act 38 of 2005 is rele-
vant to surrogacy agreements.?*> The Children’s Act only allows and recognises altruistic
surrogacy entered between parties who are in South Africa. Altruistic surrogacy refers to a
surrogacy agreement whereby the surrogate mother does not benefit financially from the

239 |pid.

240 N patel et al. “Insight into Different Aspects of Surrogacy Practices” (2018) 11 (3) Journal of human repro-
ductive science at212-218.

2pid.
242 gection 292.

50



agreement.?*®> The Children’s Act is silent on international surrogacy but it is clear that it
seeks to limit international surrogacy by requiring that the surrogate agreement be signed in
South Africa by at least one of the commissioning parents and the surrogate mother and her
husband or the partner must be domiciled in South Africa at the time of the agreement.

Surrogacy agreements that do not comply with the Children’s Act will be deemed invalid.?**
In this instance, the child is deemed to belong to the surrogate mother. A surrogacy agree-
ment that is deemed invalid has the potential to render a child stateless where the surrogate
mother is stateless or undocumented. Surrogacy arrangements add a new dimension to the
issue of statelessness because there are various players involved (the commissioning parents,
the surrogate as well as the state). Surrogacy agreements in general do not contribute to state-
lessness where all the parties involved are within the same territory. The issue becomes prob-
lematic when parties involved in the agreement are from different states. In cases of interna-
tional surrogacy arrangements, there is a real risk of statelessness for children if there is a
conflict between the surrogacy system and the nationality laws of the surrogate mother's
country of nationality and that of the commissioning parents. This can mean that nationality
cannot be attributed to the child in certain circumstances.?* In most states, surrogacy agree-
ments, especially international surrogacy, are either prohibited,?*® limited by law, or highly
regulated by law.?*” The obvious logic causing the hesitance behind allowing international
surrogacy agreements is based on the uncertainty and possibility of issues that such agree-
ments may bring. Potential risks include child trafficking, abuse of vulnerable women, and

possible conflict with the different state laws.

5 Conclusion

This chapter set out to define the concept of statelessness to provide an understanding of what

it means to be stateless. To fully understand statelessness, the chapter outlined the concept of

243 5 stoll “Surrogacy Arrangements and Legal Parenthood: Swedish Law in a Comparative Context” (2013)
Juridiska institutionen at 373.

244 section 294 of the Children’s Act 2005.

245y example, in France, surrogacy is illegal and thus refuses to give nationality to around 400 children born
each year as a result of French nationals entering into surrogacy arrangements with surrogate mothers in the
United States, Ukraine or India S Rajan World’s Stateless Children: International Surrogacy arrangements and
statelessness  http://children.worldsstateless.org/3/safeguarding-against-childhood-statelessness/international-
surrogacy-arrangements-and-statelessness.html (accessed 23 May 2022).

246 Surrogacy is prohibited in countries such as Germany, France, Japan and Italy.

24T commercial Surrogacy is limited in New Zealand, Israel, Australia and the Netherlands.
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statelessness, its causes, and more importantly, the history of statelessness. In the first in-
stance, the discussion outlined the history of statelessness globally with the aim of giving a
background to statelessness and its causes in the global context. Having regard to the core
focus of this study, it was necessary to narrow down the discussion to the history of stateless
as it relates to Africa and more specifically, to South Africa. Moreover, the discussion sought
to delve into an in-depth discussion of colonisation and how it contributed to the nationality
laws in most African states including South Africa. Keeping in mind that the focus of this
study is on South Africa, a discussion of the different stages of colonisation was conducted
and it demonstrated how this informed the laws on nationality in South Africa. The history of
apartheid in South Africa was discussed as it related to the stripping of Black people in South
Africa of nationality through nationality laws. The causes of statelessness were discussed
from a continent-wide perspective and then the discussion was narrowed down to South Afri-
ca which is the focus of the study. What is evident from the discussion in this chapter, is that
statelessness is an old-age problem that has taken different dimensions over the years. The
chapter has placed emphasis on the fact that statelessness is not a new concept. Political theo-
rists such as Arendt spoke of the concept of statelessness 60 years ago,?*® yet, decades later
we are not only still attempting to fully understand the concept of statelessness, but we are
also struggling to deal with the situation. With the undisputed fact that South Africa is home
to stateless children, another critical question that this thesis seeks to answer is whether and
to what extent the laws and policies in South Africa entrench or seek to eliminate stateless-

ness. The next chapter grapples with this question.

248 4 Arendt The origins of totalitarianism (1973).
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CHAPTER THREE: SOUTH AFRICA’S NATIONALITY LAWS: GAPS IN

LEGISLATION, THE DISCRETION OF POLICYMAKERS AND CHILDHOOD
STATELESSNESS

1. Introduction

The commonly accepted position under international law is that it is for each state to deter-
mine, by operation of domestic law, who its nationals are. This was articulated in the case of
Nottebohm, Liechtenstein v Guatemala.?*® Bearing this in mind, this chapter analyses South
Africa’s approach to nationality, particularly how it has exercised its discretion to determine
who its nationals are. In this regard, the national laws of South Africa are examined to
demonstrate how they create gaps that make it impossible for some stateless children to ac-
quire nationality in South Africa. The laws and policies that will be examined include South
Africa’s Constitution of 1996, the Citizenship Act 88 of 1995, the Birth and Death Registra-
tion Act 51 of 1992, the 2014 Regulations to the Birth and Death Registration Act and the
Regulations of the Department of Home Affairs - the custodian and the gatekeeper for the
implementation of nationality laws in South Africa. Drawing on the rational choice theory,
the chapter underscores that South Africa’s failure to prioritise nationality for stateless chil-

dren as evident in its laws and policies is aligned with its state interests.

2. The history and background of citizenship law in South Africa

Before delving into a discussion of citizenship law in South Africa, it is imperative that the
concept of nationality and citizenship is discussed. The terms nationality and citizenship are
often used interchangeably, however, these terms are not the same.?®® In Nottebohm (Liech-

tenstein v Guatemala), the Court defined nationality as follows:

“Nationality is a legal bond having as its basis a social fact of attachment, a genuine connection of ex-

istence, interests and sentiments, together with the existence of reciprocal rights and duties”.?!

In contrast, the term citizenship has been defined as follows:

249 (1955) I1CJ (4) ICGJ 20.

250 B von Ruitte, "Chapter 2 Citizenship and Nationality: Terms, Concepts and Rights”. In The Human Right to
Citizenship. (2022) Leiden, The Netherland at 11.

251 Nottebohm (Liechtenstein v Guatemala) para. 23.
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“a legal status and political membership; as rights and obligations; as identity and belonging; as civic virtues
and practices of engagement; as a discourse of political and social equality or responsibility for a common

good”. 22

There is not much consensus regarding these two different concepts. For the purposes of this
study, the terms nationality and citizenship will both be used to refer to full membership to a
state in the legal sense of a bond between an individual and a state. In principle, the two
terms will be used interchangeably. However, the term “nationality” is mainly used to refer to

sources of international law using this terminology.

To better understand the current nationality laws in South Africa, it is important to give a
contextual background and history of South Africa’s citizenship law. South Africa’s citizen-
ship legislation has generally provided for at least three pathways through which citizenship
can be acquired; birth, descent, and naturalisation. South Africa is fundamentally a jus soli
(born on soil) jurisdiction with a territorial right to citizenship and the ambit of this right is
restricted by law.?3 Citizenship by birth is limited by legislation to a child born in the Repub-
lic to a South African citizen or to parents who are permanent residents.?>* Citizenship by
descent can be acquired by a child born outside the Republic to at least one citizen parent;
together with registration of birth.%° Citizenship by naturalisation can be acquired once a
child reaches the age of 18 years.?® Section 5 of the Citizenship Act 88 of 1995 gives the
Minister the discretion to grant a naturalisation certificate to a person who is over the age of
18 years who has been living lawfully in South Africa and can communicate in any of the
official languages. Citizenship by naturalisation is thus not available to a person under the
age of 18 years and who is in South Africa illegally. A stateless child, with no legal docu-
mentation, by the age of 18, is automatically excluded from acquiring citizenship by naturali-

sation because they are deemed to be in South Africa illegally.

252 B yon Ruitte, "Chapter 2 Citizenship and Nationality: Terms, Concepts and Rights”. In The Human Right to
Citizenship at 22.

253 3 Klaaren “Constitutional citizenship in South Africa” (2010) 8(1) International Journal of Constitutional
Law 94-110.

254 See section 2 of the Citizenship Act 88 of 1995.
255 |pid section 2(3).
256 This will be fully explained in due course.
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Citizenship laws are often a reflection of the existing legal climate and political agenda of a
particular state.?>” Before democracy, citizenship law in South Africa was governed by the
Citizenship Act 44 of 1949. Black people were able to acquire South African citizenship in
terms of the Citizenship Act of 1949, however, they did not acquire all the rights that came
with being a citizen, such as the right to vote and freedom of movement. The apartheid gov-
ernment went a step further and enacted the Homeland Citizenship Act 26 of 1970.2® The
Homeland Citizenship Act made provision for the process of creating independent ‘Home-
lands’ based on ethnic groupings. Black people were forced to move to certain designated
areas based on their ethnicity.?° For instance, isiZulu-speaking people were forced to move
to Kwazulu-Natal, isiXhosa-speaking people to the Transkei, and SeTshwana-speaking peo-
ple to Bophuthatswana. Once a Homeland was formally declared independent, citizens of that
Homeland then lost their South African citizenship and acquired the citizenship of their

Homeland. 2%

In light of this background, and given South Africa’s transition to democracy, there was an
eagerness to provide common, inclusive, non-racial, and equal access to citizenship. This is
evident in the initial legislation that was enacted post-democracy. This law was generous in
scope and was especially aimed at catering to the many groups of people who had been de-
prived of their citizenship during Apartheid.?! Post-democracy, there was an increase in mi-
gration to South Africa and as a result, through legislation, the government began to reduce
access to citizenship.?®? Since the amendment of laws relating to the acquisition of nationali-
ty, there has been increased effort to limit access to citizenship in South Africa.?®® Hobden
asserts in this regard that, in recent years, amendments to the Citizenship Act in 2010 have

significantly restricted the acquisition of citizenship by persons born to non-South Africans

25756 Chisuse v Director-General, Department of Home Affairs (2020) ZACC para 28 “Citizenship and equali-
ty of citizenship is therefore a matter of considerable importance in South Africa, particularly bearing in mind
the abhorrent history of citizenship deprivation suffered by many in South Africa over the last hundred and
more years. Citizenship is not just a legal status. It goes to the core of a person’s identity, their sense of belong-
ing in a community and, where xenophobia is a lived reality, to their security of person. Deprivation of, or inter-
ference with, a person’s citizenship status affects their private and family life, their choices as to where they can
call home, start jobs, enroll in schools and form part of a community, as well as their ability to fully participate
in the political sphere and exercise freedom of movement.”.

258 26 of 1970 (hereinafter the Homeland Citizenship Act).

259 section 2 and 3 of the Homeland Citizenship Act.

26050uth  African History online The Black Homeland Citizenship  Act of 1970
https://www.sahistory.org.za/article/black-homeland-citizenship-act-1970 (accessed 21 June 2023).

261 The Restoration and Extension of South African Citizenship Act (No. 196) Under its terms, persons who had
formerly had citizenship in the homelands could naturalise in South Africa.

262 |pid 159.

263 |hid.
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on South African soil.?®* Perhaps the most concerning is how access was reduced through the
Department of Home Affairs.?%® The attitude and ethos of the Department of Home Affairs
are a reflection of how nationality laws in South Africa are interpreted in practice and this
stance will be discussed later in this chapter.

3. Nationality as a Right Whose Regulation Falls within States’ Domain

Human rights are universal entitlements that accrue to an individual by virtue of being hu-
man.2%® The universality of rights lends impetus for human rights issues to be removed from
the national domain, thus making them matters of international regulation subject to universal
standards. However, despite the right to nationality being guaranteed under international hu-
man rights treaties, the practical implementation of this right - which speaks to the procedural
aspects of the right, is considered a domain that should be reserved for the state.?®” Thus, alt-
hough the right to nationality is entrenched in various international treaties as will be dis-
cussed in Chapter Five, it is also an issue subject to national regulation and it is here that state
discretion and state sovereignty come sharply into focus.?®® It follows that the implementa-
tion and regulation of this right vary from one jurisdiction to another, with international law
not prescribing the means through which states should determine who their nationals are.
South Africa, through constitutional and legislative provisions, has set criteria for determin-

ing who its nationals shall be.

The obvious limiting factor to the realisation of the right to acquire nationality is the fact that
states have the prerogative to decide who their nationals are. Therefore, as much as the right
to acquire nationality is considered a universal human right, a state’s discretion on issues of
nationality remains the norm. Effectively, state sovereignty limits the application of certain

human rights such as the right to acquire nationality. Therefore, when South Africa, in exer-

264 1hid 161.

265 5ee J Klaaren International Journal of Constitutional Law at 95-100. “Department of Home Affairs’ in-
creasingly strict interpretation of the law, and continued failure to create provision for certain cases protected
under law. The chief challenge that South Africa faces in respect to citizenship law is thus ensuring the free,
fair, and efficient application of the South African Citizenship Act.”

266¢ Barry and N “Southwood What Is Special About Human Rights”? (2011) 25 (23) Ethics & International
Affairs at 369-383. W Doise “Human rights: common meaning and differences in positioning” (2003) 19 (3)
Psicologia: Teoria E Pesquisa at 201-210. R Fasel ‘Simply in virtue of being human’? A critical appraisal of a
human rights commonplace.

267 b Jarczewska “To What Extent do Universal Human Rights Encoded within International Law Challenge
State Sovereignty?” (2013) International Relations at 2.

268 |hid 2.

56



cising its sovereignty, enacts and implements national laws that have the effect of limiting the
acquisition of nationality by stateless persons, it may be difficult to argue that it violates gen-
eral international law. The rules and procedures relating to the acquisition of nationality de-
pend solely on South Africa’s legal system. To this end, South Africa has made provision for
the acquisition of nationality as required by the various international human rights treaties to
which it is a party.?®® However, international law does not dictate how the acquisition of na-
tionality should be implemented or what measures should be put in place to ensure the reali-
sation of this right.

The challenge with the right to nationality and or the acquisition thereof is that ultimately,
matters relating to nationality fall within the ambit of national laws. This not only creates a
challenge for those seeking to acquire a nationality but it also has the potential of creating
loopholes whereby some children fall through the cracks, thereby becoming or remaining
stateless. Thus, while the argument for the right to acquire nationality needs to be advanced,
one cannot lose sight of the fact that ultimately, state sovereignty remains the cornerstone for
the acquisition of nationality. As much as the right to acquire nationality is recognised under
various treaties,?’® there is no specific obligation on states to grant nationality in terms of
general international law. As a result, it is difficult to argue that there is a human right to na-
tionality. The absence of such an obligation has led states to act as they please, with some
states sometimes enacting laws that limit the acquisition of nationality even if such laws
cause statelessness.?’* Yet, although state sovereignty can be abused through, for example,
arbitrarily depriving people of nationality, the pivotal role of state sovereignty in legitimising

and maintaining a democratic state cannot be downplayed. According to Owen?2

“A democratically legitimate legislature should be broadly free to set the rules not only for citizenship
acquisition but also for deprivation in accordance with its political goals and in a way that it considers
conducive to the public good, within constraints of constitutional and international law that the legisla-

ture has itself freely accepted”.

269566 for example, article 24 of the International Covenant on Civil and Political Rights 1966, article 7 the
Convention on the Rights of the Child 1989 the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families 1990 and article 6 (3) of the African Charter on the Rights and
Welfare of the Child 1990.

270 Ipig.
271 1pid 28.
272 owen Netherlands International Law Review at 299-317.
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Owen’s words hold truth for South Africa. Although the right for every child to acquire na-
tionality at birth is guaranteed by the Constitution, how this right is realised remains South
Africa’s prerogative through its nationality laws. In the final instance and of utmost im-
portance, is the principle that state discretion primarily means legislative discretion. Owen

states in this regard:

“The sovereign power of states to determine their own citizens is not merely a principle of international
law that applies in relations with other States but it is also as an element of a state’s internal democratic

self-determination. State discretion therefore primarily means legislative discretion”.?”

Owen stresses that this is a critical point to remember when dealing with matters of nationali-
ty. With the guidance of international principles, sovereign states have the prerogative to de-
cide who their nationals are, and this is done through the enactment of legislation that deals
with the rules and procedures for the acquisition of nationality. A critical issue worth ponder-
ing and relevant to South Africa’s posture on nationality for stateless children pertains to why
states, in exercising their sovereignty on matters of nationality, end up with policies that un-
dermine the acquisition of nationality by stateless children. The rational choice theory is un-

packed below to provide an understanding of South Africa’s stance on this matter.

4. Understanding the stance of South Africa regarding Childhood Statelessness:
The Rational Choice Theory

In as far as politics is concerned, it may help provide an understanding of why states fail to
prioritise certain issues including ending childhood statelessness despite the various interna-
tional treaty provisions on the right to acquire nationality for children. It is easy to assume
that when states sign conventions and treaties, such a decision will be followed by strict
compliance following the agreed contents of treaties. Even in the absence of clear obliga-
tions, as the case is regarding the right to nationality, global agendas on the need to end
childhood statelessness, seemingly bring persuasive momentum to bear on states to grant
stateless children nationality. However, this is far from the position. On the contrary, as far as
the right to acquire nationality and the global agenda to end statelessness is concerned, states

do not always comply and this may be attributable to several factors.?”* According to Guz-

273 |bid.
274 A Guzman How international law works: a rational choice theory (2008).
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men,2” legal obligations and global agendas might influence state behaviour only when there
is some benefit attached to such compliance, or if non-compliance comes with serious conse-

quences. This is referred to as the rational choice theory.

The rational choice theory is applicable to an array of fields including psychology, econom-
ics, philosophy, and state politics. It comprises guidelines that help to make sense of the con-
duct of individuals of states. The theory originated in the eighteenth century and can be
traced back to political economist and philosopher, Adam Smith.2’® Ganti observes that the
rational choice theory states that individuals use rational calculations to make rational choices
and achieve outcomes that are aligned with their own personal objectives.?’” These results are
also associated with maximising an individual's self-interest. Using rational choice theory is
expected to result in outcomes that provide people with the greatest benefit and satisfaction,
given the limited options that they have available.?”® When applied to states, the rational
choice theory asserts that in deciding whether to enforce rights and various international prin-
ciples at the national level, states are calculative and guided by three factors. These are repu-
tation, reciprocity, and retaliation. Guzman refers to them as the three Rs of compliance.?™
Therefore, the key to understanding why states comply with international obligations is based

on the understanding of the three costs — reputation, reciprocity, and retaliation.

Reputation pertains to the costs imposed on a state when its good name is damaged by the
failure to comply with international law and global agendas, such as ending statelessness. &
The reality is that a state’s compliance with international legal obligations and global causes
is influenced by factors such as the political climate, national interest, incentives, and politi-
cal will from government role players. As far as statelessness is concerned and the goal to
end childhood stateless, based on the rational choice theory, it can be argued that the tenden-
cy of states to exercise their sovereignty in a manner that renders children stateless is a calcu-
lated move. Because stateless children are not linked to any state, arguably no state feels
obliged to advocate for the rights of stateless children. Effectively, no state is appropriately

positioned to call out other states that fail to grant stateless children nationality. The stateless

275 bid.

276 Adam Smith was an 18th-century Scottish economist, philosopher and author who is considered the father of
modern economics see, https://www.investopedia.com/updates/adam-smith-economics/ (accessed 6 June 2023)
27TA Ganti “Rational Choice Theory: What It Is in Economics, With Examples”(2022)
https://www.investopedia.com/terms/r/rational-choice-theory.asp (accessed 21 June 2023).

278 |pid.
279 Guzman How international law works at 33.
280 |pid 34.
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children implicated in these circumstances have no affiliation to any state. Based on the fact
that no state is often prepared to stand in solidarity with stateless children, due to their lack of
national link with any state, there is hardly any state prepared to name and shame other states
that fail to grant these children nationality. Therefore, for states not prepared to adjust nation-
al laws and policies to ensure that nationality is granted to stateless children, there is often no
reputational damage in terms of such a state’s name being spoiled in the international com-
munity. It would therefore make sense why states, including South Africa, do not fully com-
mit to ensuring an effective, implementable, and workable legal and policy framework for the
acquisition of nationality by stateless children. This lack of commitment to ending childhood

statelessness does very little to undermine South Africa’s international reputation.

Reciprocity, the second ‘R’ that Guzman refers to the practice of exchanging things with oth-
ers for mutual benefit, especially privileges granted by one country or organisation to anoth-
er. One of the dimensions of reciprocity is tacit understanding.?®* Most relations between
states are viewed this way. Even in the absence of any obligation under Treaty Law, some
states may have a mutual understanding regarding the rights and responsibilities of other
states as far as certain fundamental issues are concerned. These obligations are often gov-
erned by informal norms of reciprocity, not by formal treaties.?®? Some of these obligations
pertain to how states should treat each other’s nationals, with each state reciprocating the oth-
er state’s good gesture. However, the mere fact that stateless children do not belong to any
state, one cannot speak of reciprocity. In granting nationality to stateless children, such con-
duct would in no way be a reciprocation because these children are stateless and there is no
state to reciprocate should South Africa grant nationality to stateless children. In giving na-
tionality to stateless children, arguably, South Africa would be putting itself in a position of
giving with no possibility of benefiting from such a move because the lack of nationality by
stateless children means that there is no state to reciprocate South Africa’s good gesture of
granting these children nationality. Precisely put, the fact that South Africa has little to noth-
ing to gain in granting nationality to these children leaves it with no political benefit, thus, the
acquisition of nationality by stateless children remains unprioritised. Unsurprisingly, in exer-

cising discretion at the national level, South Africa is inclined towards policies and laws that

8L Besley “State Capacity, Reciprocity, and the Social Contract” (2020) 88 (4) Econometrica 1307-1335.
282 (1
Ibid.
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undermine rather than advance the prospects of the acquisition of nationality by stateless

children.?8

Retaliation, the third R, pertains to the action of counterattack by a state resulting from the
conduct of another state. It is common practice for a state to reciprocate through good ges-
tures when another state treats its nationals well. Besley submits that norms of reciprocity
play a role in building strong and effective states.?* Conversely, when the nationals are treat-

285 gphserves that states

ed harshly by another state, the affected state often retaliates. Mertens
derive two benefits from retaliation. Firstly, retaliation through protectionist approaches ben-
efits the state politically. Secondly, it may induce the state that attacked first to end any fur-
ther attacks on the retaliating state. As far as statelessness is concerned, the failure to grant
nationality to stateless children may not be considered to be an attack on a state because the
children involved are not linked to any state. Effectively, there is no basis for retaliation be-
cause there is no state directly aggrieved by another state’s failure to grant these stateless
children nationality. Mertens rightly submits that retaliation has a way of stopping the state
that attacked first from conducting further attacks. It is hard to argue that this would be the
case regarding the issue of statelessness because no state may be seen to retaliate on behalf of
individuals who have no link to the retaliating state. Therefore, based on the rational choice
theory, South Africa’s stance on the acquisition of nationality is arguably calculated in the
sense that the lack of a clear threat for retaliation to arise means there is nothing to lose in

terms of international relations in depriving stateless children of nationality.

Having unpacked the rational choice theory and how it helps us understand the stance of
states, in this case, South Africa, on the issue of nationality for stateless children, it is apt to
engage with South Africa’s legal and policy framework to demonstrate how South Africa’s

stance on nationality is not just state-centered but also calculated.

283 gsection 3 of the Regulations on the Registration of Births and Deaths 2014 requires parents to provide doc-
umentation in order to register a child’s birth. The Citizenship Act 88 of 1995 provides for a child to obtain na-
tionality only if the birth was registered in terms of the Birth and Death Registration Act 51 of 1992.

284 1 Besley Econometrica at 1309.

285 ¢ Mertens The determinants of retaliation in international economic conflict and the implications for global
climate policy: a difference-in-difference  design, 3 July 2022  https://www.peio.me/wp-
content/uploads/PEIO14/PEIO14 paper_130.pdf (accessed 19 June 2023).
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5 South Africa’s Legal and Policy Framework on Nationality: A Guaranteed Right
often Inaccessible

5.1.  South Africa’s Constitutional Framework on Nationality

The Interim Constitution of South Africa of 1993 paved the way for the explicit recognition
of the right to nationality from birth. This Constitution was enacted to negotiate the transition
from apartheid to democracy.?® It was negotiated in the spirit of common citizenship and
inclusion.?®” Section 5 of the Interim Constitution?® states that the acquisition of South Afri-
can citizenship shall be regulated by an Act of Parliament. There is nothing much that can be

gathered from the Interim Constitution on the issue of nationality?3°

except the fact that it al-
so left it to the state to give effect to this right through the enactment of legislation. Moreo-
ver, the Interim Constitution?®® made provision for the right to a name and nationality from
birth.?%! The advent of the Interim Constitution brought about a major overhaul to the citizen-
ship regime through the enactment of the 1995 Citizenship Act.?°? This Act will be discussed

in detail in the course of this chapter.

The Interim Constitution of 1993 was replaced by the final Constitution of 1996. The South
African Constitution of 1996 is considered one of the most transformative and progressive
constitutions globally.?®® South Africa’s constitution is significant because it is a historic
document that provided for the transition from apartheid to democracy.?** The Constitution

286 Lobden Politikon at 165.
287 Klaaren International Journal of Constitutional Law at 94-110.
288 1903,

289 One of the most important concepts established by the interim constitution is the concept of “sovereign state,
a common South African citizenship and a democratic system of government committed to achieving equality
between men and women and people of all races. See Chisuse v Director-General, Department of Home Affairs
(2020) ZACC para 20.

290 section 2.

291 section 30 of the Interim Constitution 1993. In recognition of this, the first Constitutional Principle, out-
lined in the interim Constitution, directed that the new South African Constitution must establish a “sovereign
state, a common South African citizenship and a democratic system of government committed to achieving
equality between men and women and people of all races.

292 88 of 1996.

293306, A Elizabeth “Rebuilding the Nation: On Architecture and the Aesthetics of Constitutionalism in South
African Literature” (2015) 2 (1) Cambridge journal of postcolonial literary inquiry at 73. Global Post R Bosch
20 years on, South Africa’s remarkable constitution remains unfulfilled (2015)
https://theworld.org/stories/2015-03-21/20-years-south-africa-s-remarkable-constitution-remains-unfulfilled
(accessed 16 June 2021).Rowan Philp “In love with SA’s Constitution” Mail & Guardian 2012
https://mg.co.za/article/2012-02-24-in-love-with-sas-constitution/ (accessed 19 June 20210 “The Constitution
25 years on: A dream deferred or great expectations realised?” News24
https://lwww.news24.com/news24/opinions/fridaybriefing/analysis-the-constitution-25-years-on-a-dream-
deferred-or-great-expectations-realised-20210506 (accessed 19 June 2021)

294 5ee Sv Makwanyane (1995) ZACC Para 7. See also, The Constitutional Court of South Africa: rights inter-
pretation and comparative constitutional law (1998) 1 (2) Journal of Constitutional Law at 205-283.
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of South Africa has undoubtedly a unique history and what makes it different is that it was
not enacted by parliament, instead it was enacted by the assembly and as such does not have
an Act number.?® Perhaps what makes the Constitution more significant is its supremacy,
meaning that all other laws are subject to it. Therefore, as the supreme law in the Republic,
any law or conduct inconsistent with it is invalid.?®® Constitutional supremacy plays a signifi-
cant role in the enactment and implementation of legislation because all enacted legislation

must be consistent with the Constitution.

5.1.1. The Wording and Textual Meaning of the Right to Nationality in the Constitu-
tion of 1996

The South African Constitution is one of the few constitutions on the African continent that
provide a specific provision that guarantees the right to nationality.?®” The right is guaranteed

in terms of Section 28 as follows:

Children

28. (1) Every child has the right—

(a) to a name and a nationality from birth;?%

One gathers from the framing of the right to nationality under South Africa’s Constitution
that reference is made to “every child.” This constitutional guarantee implies that “every
child”, including a stateless child, is envisaged in this guarantee. Suffice it to note that the
Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all
people in South Africa and affirms the democratic values of human dignity, equality, and
freedom.?®® The question often arises whether the constitution’s reference to the term “all’ or
‘everyone’ includes foreign nationals, refugees, stateless persons, and undocumented people.

Various decisions of the courts in South Africa lend support to the inclusive nature of the

295 Elizabeth Cambridge journal of postcolonial literary inquiry 73.
296 gection 2.

297 Other countries that guarantee to nationality at birth are article 32 of the Constitution of Angola of 2010,
article 26 of the Constitution of the Federal Democratic Republic of Ethiopia, article 23 of the Constitution of
Malawi 1994.

2% Section 28 (1).

299 section 7 (1) Constitution 1996.
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terms “everyone” or “all”. For instance, in the Constitutional Court case of Lawyers for Hu-

man Rights v Minister of Home Affairs, the Constitutional Court stated:

“Once it is accepted, as it must be, that persons within our territorial boundaries have the protection of
our courts, there is no reason why the term “everyone” should not be given its ordinary meaning. When

the Constitution intends to confine rights to citizens it says so”.3%

From the above ruling, it is clear that the Constitution protects the rights of everyone in South
Africa, including stateless persons. By implication, this interpretation applies to section
28(1)(a) of the constitution regarding the right to nationality for every child from birth.
Moreover, everyone has a right to have their human rights respected and promoted regardless
of their legal status in the country.3! Therefore, everyone in the country is entitled to the
rights guaranteed under the constitution by virtue of being human.3%? Section 9 of the consti-
tution prohibits discrimination against anyone on one or more of the listed grounds including
race, colour, ethnic or social origin, and birth. Equality is also a foundational value of the
Constitution and informs constitutional adjudication in the same way as life and dignity do.

Equality, with respect to access to socio-economic rights, is implicit about “everyone” being
entitled to have access to such rights in Section 27 of the constitution. In the Constitutional
Court judgement of Khosa v Minister of Social Development,3° the Court explained the term

“everyone” to mean the following:

“Given that the Constitution expressly provides that the Bill of Rights enshrines the rights of “all peo-
ple in our country and in the absence of any indication that the Section 27(1) right is to be restricted to
citizens as in other provisions in the Bill of Rights, the word “everyone” in this section cannot be con-

strued as referring only to citizens”.3%

When interpreting the term “everyone”, the court will adopt a purposive approach, meaning
that the court will attach meaning to a specific provision based on the purpose of the provi-
sion.3%® Where the constitution is silent on whether a provision applies strictly to citizens, the
court will interpret the provision using a purposive approach to decide whether the provision

was meant to exclude non-nationals. In the case of Mahlaule v The Minister of Social Devel-

300 (2004) ZACC 12 para 79.
301 Article 2 Universal Declaration of Human Rights 1948.
302 Ipid article 6.

303 (2004) 6 SA 505 (CC).
304 |bid para 47

305 Khosa v Minister of Social Development 2004 (6) SA 505 (CC) para 47.
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opment, 3% a constitutional challenge was brought against section 4(b)(ii) of the Social Assis-
tance Act 59 of 1992 and the Welfare Laws Amendment Act 106 of 1997.3%7 These provi-
sions restricted access to social assistance and were afforded to South African citizens only.
The practical effect of the provisions was that permanent residents, old-aged persons, and
children who would otherwise have qualified for social assistance, but for the requirement of
citizenship requirement were excluded from benefiting from social security. The Court held
that social assistance under the act applied to all “residents” who qualify for such assistance,
irrespective of their citizenship. 3%®The Court underscored that unless “resident in the Repub-
lic” is construed narrowly to cover only permanent residents, the default position is that the
state is under obligation to assist both permanent and temporary residents.>® Evidently, the
provisions in the constitution apply to everyone who is in South Africa unless a provision

clearly limits the right in question to citizens.

The South African Constitution guarantees the right to nationality at birth; however, the reali-
sation and implementation of this right is left to policymakers and the Department of Home
Affairs. The legislation and policies giving force to the right suggest that South Africa is ex-
ercising its discretion in a manner that makes it impossible for some children to access na-

tionality.

5.1.2. South African Courts’ Engagement with the Right to Nationality under the
Constitution

In interpreting the right to nationality at birth, the Constitutional Court has been emphatic on
the unambiguous meaning of this provision. For instance, in DGRL v Minister of Home Af-
fairs,31° the Court had to interpret the meaning of Section 28 (1) (a) of the constitution. The
most significant thing to note in this case is that the child met all the requirements of section
2 (2) of the Citizenship Act which will subsequently be discussed. In this case, a child was

born in South Africa to Cuban parents. The child’s mother had acquired South African per-

308 25453/02.

307 Some of the provisions (4B(b)(ii) of the Welfare Laws Amendment Act 106 of 1997 that had not yet been
brought into force.

308 para 8s.

309 para 9.

31038429/13.
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manent residence while the Cuban government refused to recognise the father as a Cuban na-
tional.®!! The Cuban government refused to recognise the child as a Cuban citizen.3*? The
mother subsequently applied for the child’s citizenship in terms of Section 2(2) of the Citi-
zenship Act.3®® Although the child met all the requirements of Section 2 (2), the application
was declined on numerous occasions by the Department of Home Affairs. The matter was
eventually taken to court and the question before the Court was whether the child had met all
the requirements of Section 2 (2) of the Citizenship Act. In its analysis of Section 2 (2) of the
Citizenship Act, the Court stated that the first point of the query was whether the child was
unable to acquire citizenship in another country. Secondly, was the child born in South Afri-
ca? And thirdly, was the child’s birth registered in accordance with the Birth and Death Reg-
istration Act 51 of 19927

The Court answered all these questions in the affirmative, meaning that she qualified to ac-
quire South African Citizenship.3* The Department of Home Affairs asserted that the child
qualified for permanent residence and could be given permanent residence instead of citizen-
ship. The Court, however, rejected this argument and held that the mere fact that the child
qualified for permanent residence does not, in itself, equate to citizenship. Moreover, perma-
nent residence is given to a foreigner who is a citizen of another country whilst Section 2 (2)
of the Citizenship Act and Section 28 (1) of the constitution envisaged giving stateless chil-
dren citizenship and not a permanent residence. The Department of Home Affairs’ assertion
that the child could alternatively apply for naturalisation was also rejected by the Court on
two bases. Firstly, there is no right to citizenship through naturalisation because the granting

of naturalisation is dependent on the minister’s discretion.®™® Secondly, naturalisation as a

3 The parents had come to South Africa on a treaty programme allowing engineers to work in the country on a
special permit. After Daniella was born, they discovered that the Cuban government considers those who work
outside Cuba for more than 11 months to be “permanent emigrants” who cannot pass on their nationality to any
child born outside Cuba.

312 1n terms of article 34 of the Cuban Constitution 1999, a child will be Cuban by birth if they are born abroad
to a Cuban mother or father, who were completing an official mission, according to the requirements and for-
malities established by the law. Unfortunately, both the child’s parents in this case failed to return to Cuba after
their work mission was over in terms of the laws of Cuba. They therefore lost their Cuban Citizenship.

313 88 of 1995. The requirements for section 2 (2) are that the child must have been born in South Africa and
registered in terms of the Birth and Death Registration Act 51 of 1992 and finally the child must not have the
nationality of any other country nor the right to acquire the citizenship of another country.

314 para 35.

315 para 17.2, see also, section 4 and 5 of the Citizenship Act 88 of 1995.
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solution is not in the best interest of the child, based on the fact that a stateless child would
have to wait until the age of 18 years to apply for naturalisation, thereby resulting in child-
hood statelessness until the child attains age of majority.3'® The Court held that this would be
inconsistent with the intention of Section 2 (2) of the Citizenship Act as well as the interna-
tional goal of eliminating statelessness. The Court noted further that naturalisation requires a
link to a particular country and without such a link a stateless child is unable to rely on this

provision.

In addition, the Court held that it is against the spirit and purport of the Constitution and
against international law principles to make children wait until the age of 18 to apply for na-
tionality.3!” Moreover, the Court held that it is trite law that wherever reasonably possible, all
statutes must be interpreted in a manner that best promotes the provisions of the Bill of
Rights3!8 and the principles of international law.3!® To this end, the Court found that the De-
partment of Home Affairs’ interpretation and approach to Section 28 (1)(a) was unconstitu-
tional.3?° The Court held that South Africa is obliged to enact legislative measures to prevent
children from being born stateless. More importantly, South Africa is obliged to ensure that
children born within the territory, who would otherwise be stateless, do not have to wait until
the age of 18 to acquire citizenship, but are granted nationality instead.3?! Section 2 (2) of the
Citizenship Act clearly states that every child®?? who meets all the requirements of the sec-
tion should acquire nationality and the Department of Home Affairs has no discretion on this

point.

In a judgement of the Gauteng High Court Division, the Court took a similar approach in the
interpretation of Section 28 (1) of the constitution. In the matter of Tebogo Khoza v Minister
of Home Affairs, 32 the applicant (Mr. Khoza) was born in South Africa in 1997 and had lived

316 para 28.3.

317 To this end, see General Comment on Article 6 on the Right and Welfare of the Child para 91 “Any law,
policy or practice that entails that children must wait until they turn 18 years of age to apply to acquire a nation-
ality cannot be seen as an adequate effort on the part of the State party to comply with its Charter obligations.”

318 section 39 (2) of the Constitution 1996. See also, Arse v Minister of Home Affairs (2012) 4 SA 544 (SCA)
paral0.

319 section 233 of the Constitution.

320 para 40.

321 para 44,

322 The term ‘every child’ as contemplated by section 28 of the Constitution is not restrictive but encompasses
every child and not only children who are South African citizens, children who are lawfully present in the coun-
try, or children in possession of birth certificates. See Centre for Child Law v Minister of Basic Education
2840/2017 para 76.

323 6700/2022.
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in South Africa since birth. In 2006, after his mother passed away, his grandmother brought
him to the Thabang Youth Centre (“the Centre”) in Limpopo. His mother was undocumented,
so he struggled to find out where his mother was buried and was unable to obtain a copy of
her death certificate. The whereabouts of his father were unknown. He remained at the Centre
and when he was sixteen years old, he applied for late birth registration and an identity doc-
ument. Following this application, the immigration officer compiled a report (referred to as
the Phakadi Report). In terms of the Phakadi Report, both of Mr. Khoza’s parents were for-
eigners. Mr. Khoza’s mother was from the Kingdom of Eswatini (Eswatini) and during Mr.
Khoza’s birth, she had been in the country illegally. The report also established that Mr.
Khoza’s grandmother resided in Eswatini. The Phakadi Report concluded that Mr. Khoza
should be taken to the Eswatini border and allowed entry in order to facilitate an application
for identity documentation in Eswatini. However, Mr. Khoza was refused entry into Eswatini.
The immigration officers in Eswatini said that Mr. Khoza’s surname was not recognised in
Eswatini, so it was impossible for him to be a Swazi national. He was thus returned to South

Africa by Swazi immigration authorities and declared stateless.

In this instance, the Court interpreted Section 28(1)(a) as a right that is guaranteed to every
child from birth and not subject to the discretion of lawmakers or the Department of Home
Affairs.®?* This case brings into sharp focus the interplay between constitutional provisions
and state sovereignty which leaves the Department of Home Affairs with discretion regarding
matters of nationality law and the acquisition of nationality. The Court held that it is evident
that Mr. Khoza has no ties to any other country, nor does he have the right to the nationality
of any other country, therefore he met all the requirements of Section 2(2) of the Citizenship
Act. The Department of Home Affairs was ordered to register his birth and grant him nation-

ality.

Seemingly the Constitutional Court applies a purposeful interpretation to Section 28 (2) of
the Constitution. In Batho Star Fishing (Pty) Ltd v Minister of Environmental Affairs and
Tourism, 32 the Constitutional Court described the purposive approach as follows:

“Words and expressions used in a statute must be interpreted according to their ordinary meaning thus

the statement must be interpreted in the light of their context. But it may be useful to stress two points

324 para 55-59.
325 (2004) 7 BCLR 687 (CC).
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in relation to the application of this principle. The first is that ‘the context’, as used here, is not limited
to the language of the rest of the statute regarded as throwing light of a dictionary kind on the part to be
interpreted. Often of more importance is the matter of the statute, its apparent scope and purpose, and

within limits, its background”.3%

The DGLR case®?’ was straightforward in that the child met all the requirements of Section 2
(2) of the Citizenship Act, hence she qualified for nationality. The challenge occurs when a
stateless child does not meet one or more of the requirements. This challenge is yet to be
brought before the courts. Moreover, the court has not yet decided on the constitutionality of
the birth registration requirement under the BDRA. What this case illustrates is that a child
who meets all the requirements of Section 2 (2) Citizenship Act can and should be able to
acquire nationality. Seemingly, a stateless child who does not meet all the requirements of
Section 2 (2) of the Citizenship Act will not be able to acquire nationality. In this instance, a
stateless child who is unable to successfully rely on Section 2 (2) of the Citizenship Act will
not be able to benefit from Section 28 (1)(a) of the constitution unless the courts set a new
precedent. Until then it remains an unfortunate reality that not all stateless children will ac-
quire nationality. The Constitution guarantees every child the right to nationality,3?® however,
this right is limited by nationality laws and policies. State sovereignty allows South Africa to
decide who its nationals are. It can, therefore, be argued that the guarantee that every child
has a right to a nationality is somewhat of an illusion. Thus, despite constitutional and legisla-
tive provisions on the right to nationality at birth for every child born in the country, South
Africa ultimately has the discretion to decide who its nationals are. In exercising this discre-
tion, some children are left stateless despite the strong constitutional and legislative guaran-

tees on nationality for stateless children born in South Africa.

5.2. South African Citizenship Act 88 of 1995, as amended

The Citizenship Act 88 of 1995 gives effect to Section 3 (3) of the constitution®?°® and it is the
main legislation that governs the acquisition of nationality in South Africa. The current Citi-

zenship Act is different from the Citizenship Act that was first enacted in 1992 and that was

326 Para 89.

827 38429/13.

328 section 28(1) (a).

329 National legislation must provide for the acquisition, loss and restoration of citizenship.
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subsequently amended in 1995,332005, and finally in 2010. In the discussion below, I criti-
cally examine how the framing of nationality in South Africa’s laws has an impact on the
right to acquire nationality for stateless children in South Africa. The South African Citizen-
ship Act 88 of 1995, as amended (hereinafter the Citizenship Act), makes provision for the
acquisition of nationality by birth through two different avenues.®¥* This is provided for in

Section (2) of the Citizenship Act which states the following:

Any person born in the Republic and who is not a South African citizen by virtue of the provisions of
subsection (1) shall be a South African citizen by birth, if—

(@) he or she does not have the citizenship or nationality of any other country, or has no right to such

citizenship or nationality; and

(b) his or her birth is registered in the Republic in accordance with the Births and Deaths Registration
Act

(3) Any person born in the Republic of parents who have been admitted into the Republic for perma-
nent residence and who is not a South African citizen, qualifies to be a South African citizen by birth,
if—

(@) he or she has lived in the Republic from the date of his or her birth to the date of becoming a major;

and

(b) his or her birth is registered in the Republic in accordance with the Births and Deaths Registration
Act.

From this provision, the first way that nationality can be acquired is by birth as provided for
in Section 2(2) of the Citizenship Act. Section 2 (2) states that any person born in the Repub-
lic and who is not a South African citizen shall be a South African citizen by birth, if he or
she does not have the citizenship or nationality of any other country, or has no right to such
citizenship or nationality; and his or her birth is registered in the Republic in accordance with
the Birth and Death Registration Act 51 of 1992 (BDRA).3*? The second way in which na-
tionality can be acquired by birth is through Section 2 (3) of the Citizenship Act which states
that any person born in South Africa to a parent who is a permanent residence and who is not
a South African citizen, qualifies to be a South African citizen by birth if he or she has lived

330 Citizenship 88 of 1995, Citizenship amendment Act 17 of 2010, 2005 Amendments.

331 Unlike some other constitutional jurisdictions, the Constitution delegates the authority for defining citizen-
ship to national legislation.
332 The Birth and Death Registration Act 51 of 1992 was amended in 2010.
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in South Africa from birth until the age of majority (18 years) and the birth was registered in
terms of the provisions of the BDRA. For ease of reference, the provisions of section 2 will

be unpacked and dealt with separately.

Section 2 (2) of the Citizenship Act, often referred to as the “statelessness provision”,333

states the following:

(2) Any person born in the Republic and who is not a South African citizen by virtue of the provisions

of subsection (1) shall be a South African citizen by birth, if-

(a) he or she does not have the citizenship or nationality of any other country. or has no right to such

citizenship or nationality; and

(b) his or her birth is registered in the Republic in accordance with the Births and Deaths Registration
Act, 1992 (Act No. 51 of 1992).

Section 2 (2) has three requirements: firstly, the child must have been born in South Africa,
secondly; the birth must have been registered in accordance with the provisions of the
BDRA. Lastly, the child must be stateless or must be at risk of being stateless due to not
qualifying for the nationality of any other country. The requirement that the child’s birth must
have been registered in terms of the BDRA poses some challenges.®** In order to discuss
these challenges, it is necessary to explain how the BDRA is regulated and implemented in
South Africa. The Department of Home Affairs is tasked with promulgating the rules and
procedures governing the procedure for the acquisition of citizenship. To this end, the De-

partment of Home Affairs issued regulations on the registration of birth and death in 2014.%%®

333 See DGLR v the Minister of Home Affairs 38429/13 para 22. Lawyers for Human Rights and Institute on
Statelessness and Inclusion Joint Submission to the Human Rights Council at the 27th Session of the Universal
Periodic Review. The Republic of South Afri-
cahttps://uprdoc.ohchr.org/uprweb/downloadfile.aspx?filename=3801&file=EnglishTranslation#:~:text=1t%20is
%200nly%20foundlings%20whose,child%20is%20orphaned%200r%20abandoned (accessed 16 June 2023) It
can also be argued that section 2(2) of the Citizenship Act is a statelessness provision because it provides a way
for a child, who would otherwise be stateless, to acquire nationality.

334 For example, where parents are undocumented or stateless themselves.

335 Regulations to the registration of birth and death 2014 (hereinafter “the regulations™).
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Section 3 (1) of the regulations provides for the birth registration of a child born to a South
African citizen.®*® To register a child’s birth, the application form must be accompanied by a
certified copy of the identity document of the mother or the father of the child.3¥"The re-
quirement to provide a copy of an identity document to register a child born to a South Afri-
can citizen might seem straightforward and unproblematic. However, this is far from the
truth. Some adults were born and have lived in South Africa all their lives but never regis-
tered their births and thus have no identifying documents and are technically stateless.3%
Children born to these adults, who are technically South African but considered stateless by
law, are at a high risk of becoming stateless themselves. Without any valid documentation
required to register a child’s birth, the risk of statelessness becomes high. There is no other
way that the child will be able to acquire nationality,® therefore, a child in this situation is
left without protection.34°

Section 9 of the BDRA only provides the timeframes for the registration of the birth and leaves
it to the Minister of Home Affairs to decide what the rules for acquiring citizenship are. This
creates a gap in the law which results in some children being deprived of nationality despite
Section 2 (2) of the Citizenship Act; the statelessness provision.3*! In essence, South Africa
has provided for birth registration through legislation and yet the same legislation is silent on
the rules and information required for the acquisition of citizenship. International law recog-
nises this sovereign power and even though various treaties guarantee the right to acquire a
nationality, the national laws, rules, and procedures for the acquisition of nationality are the

preserve of South Africa. With such discretion, states can tactfully create loopholes in nation-

336 section 3 (1) of the Regulations states that any South African citizen must give notice of the birth of his or
her child within 30 days of the birth.

337 section 3 (1) (g) of the Regulations.

338 gee Manby Statelessness in Southern Africa Briefing paper. “Born in but stateless in South Africa” The Mail
and Guardian 13 November 2021. https://mg.co.za/news/2021-11-13-born-in-but-stateless-in-south-africa/ (ac-
cessed 27 June 2023).

339 A child in this case cannot rely on section 4 of the Citizenship Act which makes provision for naturalisation.
Section 4 required that the person’s birth must have been registered in terms of the BDRA.

340 Eor example, where parents are undocumented or stateless themselves.

341 pertinent to note that as of 2022, the Department of Home Affairs has failed to comply with a court order
instructing the Minister of DHA to promulgate regulations and procedure to be followed by people who want to
make use of the ‘statelessness provision’ section 2(2) of the Citizenship Act. On 03 July 2014, the High Court in
DGLR v Minister of Home Affairs (GPJHC) (unreported) case number 38429/13. ordered that the Minister at
paragraph 4(d) to “make regulations in relation to section 2(2) of the Citizenship Act within a time period that
the court deems reasonable. This order was further confirmed in the same case in the Supreme Court of Appeal
(the deadline given by the SCA was March 2018.
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ality laws*? to exclude certain stateless children from acquiring nationality despite the state-
lessness provision in the Citizenship Act and the constitutional provision that guarantees the
right for stateless children in open-ended terms. In this instance, the BDRA'’s silence on cer-
tain aspects of the acquisition of nationality creates a loophole through which children can be

deprived of nationality.

Section 7 of the regulations makes provision for the registration of children born to perma-
nent residents and refugees. The regulations state that a child registered in terms of the
BDRA must be issued with a birth certificate, provided that the mother or father provides a
permanent residence permit or a refugee permit. Section 8 (1) of the regulations makes provi-
sion for the registration of birth of children who are born to parents who are non-South Afri-
can citizens.®* In terms of Section 8 of the regulations, a mother or father who is neither a
permanent residence nor a refugee must, within 30 days of the child’s birth, give notice of the
child’s birth and provide valid documents in the form of a copy of a certified identity docu-
ment, a certified passport, permit or a valid visa. If the notice is being given by a next of kin,
he or she will also be required to provide certified copies of identifying documents.

Section 9 of the regulations provides for the registration of the birth of an orphaned or aban-
doned child. In this instance, a social worker is required to give notice of the birth of an
abandoned or orphaned child within 60 days of the child’s birth and after obtaining a court
order in terms of Section 156 of the Children’s Act 38 of 2005.3** Birth registration by a so-
cial worker is marked with challenges such as backlog in the judicial system and challenges
relating to obtaining the death certificate of a caregiver where the child is an orphan.* To
this end, not all abandoned or orphaned children can register their births in terms of the
BDRA. Some of these children do fall through the cracks and as such, become stateless.

342 «gtatelessness may also be manufactured in more subtle, less visible ways—increasingly, states rely on more
creative techniques to circumvent international law standards, including norms on non-discrimination, by tam-
pering with “neutral” criteria that are relevant to nationality and its absence” N Jain “Manufacturing Stateless-
ness” (2022) 116 (2) American Journal of International Law at 237-288.

Pertinent to note that the DHA will issue a birth certificate with no identity number. The courts have held

that there is nothing in the BDRA that invalidates birth registration due to a lack of an identity number. See
DGLR v The Minister of Home Affairs para 32.
344 This section gives the court power to declare that a child is need of care and protection. This application
must also be accompanied by a copy of the social worker’s birth certificate, a court order issued by the chil-
dren’s court, a death certificate of the parent of an orphaned child as well as a copy of the social worker’s report.
345 1 Beko The impact of unregistered births of children in South Africa and how their rights to essential ser-
vices and basic education are affected (Master’s thesis, UWC,2021,).
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Based on the Regulations, some children will not qualify for birth registration and they will
potentially become stateless. As far as states have the prerogative to decide who their nation-
als are, there will be loopholes and gaps that result in some children being deprived of na-
tionality. Therefore, as long as South Africa has the discretion to decide how children acquire
a nationality, there will be stateless children who will not be able to acquire nationality de-
spite the constitutional guarantee to nationality at birth and the Citizenship Act making provi-
sion for the acquisition of nationality. The fact remains that role players such as politicians,
ministers, and policymakers make the decisions regarding how the right to acquire nationality
is realised. For this reason, childhood statelessness remains a reality. For instance, the re-
quirement that birth registration must be accompanied by identifying documentation, which
is a requirement imposed by policymakers and the Department of Home Affairs, can be con-
sidered a loophole that results in some children not being able to acquire nationality.

The South African Constitution provides the right of every child to acquire a nationality,

however, how nationality is acquired is a matter of the legislature34®

and citizenship is there-
fore defined through legislation. The Minister of Home Affairs is tasked with regulating the
acquisition of nationality through issuing regulations. This is a clear instance of South Africa
exercising its sovereignty to decide how the right to nationality is realised. This discretion has
unintended consequences such as some children not being able to register their birth due to a
parent or guardian’s lack of valid documentation. Pertinent to note, the registration of a
child’s birth is a crucial requirement for the acquisition of nationality in South Africa. Failure
to register a child’s birth in accordance with the BDRA will result in a child not being able to
acquire nationality in terms of Section 2 (2) of the Citizenship Act.**” The requirement to
provide valid identifying documentation excludes stateless children, who are born in South

Africa to undocumented or stateless parents, from acquiring citizenship.

Section 2 (3) of the Citizenship Act states that any person born in South Africa to a parent
who is a permanent resident and who is not a South African citizen, qualifies to be a South

African citizen by birth. To qualify for nationality in terms of Subsection 3, the child’s birth

346 |n Chisuse v Director-General, Department of Home Affairs (2020) (CCT155/19) para 33, the Constitutional
stated: Unlike some other constitutional jurisdictions, the Constitution delegates the authority for defining citi-
zenship to national legislation. Of course, national legislation defining citizenship must be consistent with the
Constitution.

347 Nandutu v Minister of Home Affairs (2019) ZACC, a child’s birth was not registered because the mother’s
permit had expired.
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must have been registered in terms of the BDRA.3* Secondly, the child must have lived in
South Africa from the date of birth until the age of 18. Thus, Subsection 3 has four require-
ments namely, the child must be born in South Africa, the birth must have been registered in
terms of the BDRA, the child must have been born to a parent with permanent residency sta-
tus and lastly, they need to have reached the age of 18 to apply for nationality. This provision
is problematic for several reasons. Firstly, a child who is born in South Africa to a parent
with permanent residence status will potentially be stateless for the first 18 years of his or her
life. The irony of the age requirement is that instead of preventing and eradicating childhood
statelessness, it has the potential to perpetuate the problem and thereby potentially create a
cycle of statelessness. Therefore, a child born in South Africa to a permanent resident who
has not yet attained the age of majority could potentially be stateless because not all children
born to parents with a permanent residence status will be able to acquire nationality from the
parent’s county of birth. This may be because of nationality laws that do not allow women to
pass their nationality status to their children.®*® For instance, an unmarried woman from the
Kingdom of Eswatini who obtains the status of permanent residence in South Africa will not
be able to transmit her Swazi nationality to her child because unmarried women in Eswatini
cannot pass on nationality to their children. In terms of Section 2 (2), this would mean that
South Africa has the obligation to grant the child nationality since she would be unable to

obtain Swazi nationality.

Moreover, there are new regulations that require children of permanent residents to apply for
relative visas before applying for permanent residence.®*® However, to apply for a relative
visa, children of permanent residents would need to use passports from their parents’ country
of nationality.3>! A child, in this case, (for example, a child born to a Swazi Mother as dis-
cussed above) would remain stateless even upon attaining the age of majority. It is quite easy
to see how despite South Africa’s ratification of treaties with provisions on nationality and its
strong constitutional guarantee of nationality for all children at birth, the national discretion
exercised through legal and policy enactment renders the right to nationality for stateless

children illusory.

348 Registration in terms of the Act require that the parents provide identifying documentation.

349 gee for example, Section 43 of the Eswatini Constitution 2005, the Child Protection and Welfare Act 6 of
2012. Article 1 (2) Somali Citizenship law 1962 (note: the Citizenship Amendment Bill was introduced in
2016). The Lebanon Constitution and Decree-Law of 18 September 1965.

350 section 17 of the amended Immigration Regulations 2018
351 |pid Section 23 (3).
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Section 2 (3) of the Citizenship Act is significant because it is a qualifier for the acquisition
of nationality. To rely on any of the provisions of the Citizenship Act, a stateless or potential-
ly stateless child needs to meet the first qualifying criteria, which is the registration of his or
her birth, in accordance with the provisions of the BDRA. To date, the Department of Home
Affairs has not enacted regulations to give effect to this provision (the statelessness provi-
sion). Therefore, it is not clear how a stateless child may go about acquiring citizenship
through Section 2 (2) of the Citizenship Act.®®? The court ordered the Minister of the De-
partment of Home Affairs to remedy this gap by issuing regulations.®3 However, the De-
partment of Home Affairs has not yet given effect to this court order. Consequently, the regu-
lations in Section 2(2) of the Citizenship Act*** have not yet been amended or updated to cre-
ate an application procedure or an official Department of Home Affairs form that can be used
to apply for citizenship in terms of Section 2 (2) of the Citizenship Act. It becomes close to
impossible to make the application to force the Department of Home Affairs to give effect to
Section 2 of the Citizenship Act without the help of third-party institutions. Organisations
such as Lawyers for Human Rights (LHR),** Centre for Child Law>%, and Legal Resources
Centre,®” amongst others, have often had to intervene to ensure stateless children acquire

nationality in terms of Section 2(2) of the Citizenship Act.

Section 4 (3) of the Citizenship Act makes provision for a child born in South Africa to ac-
quire nationality through naturalisation.>® A child born in South Africa may apply to be nat-
uralised as a citizen once they reach the age of 18 if he or she has lived in the republic since
birth and if the birth was registered in terms of the BDRA. The obvious challenge here is that
the child’s birth must have been registered in terms of the BDRA. The birth registration re-
quirement has been discussed at length and will therefore not be repeated here. However,
what will be highlighted here is that, technically, this provision may be seen as being dedicat-

ed to reducing statelessness by granting nationality, but the reality is that the birth registration

352 88 of 1995.

353 5ee DGLR v The Minister of Home Affairs para 49.

354 Regulations on the Citizenship Act 2014.

355 gee reports and submissions on behalf of stateless people https://www.lhr.org.za/cases-reports/ (accessed 19
June 2021).

356 See for example, Centre for Child Law v Minister of Home Affairs (2021) ZACC 31. DGLR v Minister of

Home Affairs (GPJHC) 38429/13. Centre for Child Law v Director General: Department of Home Affairs
(2021) ZACC 31. Khosa v Minister of Home Affairs.

357 see for example Centre for Child Law v Director General: Department of Home Affairs (2021) ZACC 31;
2022 (2) SA 131. Centre for Child Law v Minister of Basic Education (2020) 1 All SA para 71. N v Director
General: Department of Home Affairs (2018) ZAECGHC para 90.

358 1t pertinent to note that nationality by naturalised is only an option for stateless people who are over the age
of 18 years. It therefore does little to eradicate childhood stateless.
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requirement creates a hurdle for stateless children. Indeed, South Africa has various options
for the acquisition of nationality and at first glance, it appears that the nationality legislation
is generous enough to allow all stateless children to acquire nationality. However, upon clos-
er inspection, these various options do not cater to all stateless children, especially due to the
immense and at times, impossible challenge of registering their births.>*® The requirement
that the birth must have been registered in terms of the BDRA presents an additional limita-
tion for stateless children born in South Africa.®®® Registering a child’s birth through the
BDRA is marked with challenges.®%!

In terms of the regulations, a mother or father who intends to register a child’s birth must
provide identifying documents such as an identity document, a copy of a certified passport,
permit, or visa. The irony of this provision is that it excludes stateless children who need pro-
tection. Stateless children born to stateless parents are excluded from this provision because
they do not have the identifying documents required for registration. Without registering their
birth in terms of the BDRA, these stateless children cannot apply for citizenship and will re-
main stateless as a result. Nationality, as a solution for the protection of stateless children, is
only limited to stateless children who are born to documented parents. Stateless children born
to undocumented parents will not be able to acquire a nationality and will consequently be
left without protection. Unfortunately, the discretion left to states to administer the procedural
aspects of the right to nationality, as the case is in this explanation, results in loopholes, thus

certain stateless children falling through the cracks.

The Citizenship Act only allows children of permanent residents to acquire citizenship upon
reaching the majority. Requiring children to wait until the age of 18 to obtain nationality is
arguably against the spirit of eradicating childhood statelessness and is not in the best interest
of children. Moreover, despite the ‘statelessness exception’ in Section 2(2) of the Citizenship

Act, the Department of Home Affairs has yet to provide regulations to set out the path for

359 Some stateless children are born to undocumented or stateless parents. Since the BDRA Act requires parents
to provide valid identifying document to register children’s births, not all the births of stateless children can be
registered.

360 There are substantial barriers to birth registration. Procedural obstacles include the need for parents to have
valid identity documents, the required presence and consent of both parents and also the high costs associated
with some requirements for registration, such as DNA testing. In addition, inconsistent or unclear procedures
within and between government departments, inconsistent application of laws and procedures and lack of
knowledge, ability and willingness of key service providers to navigate the complex legal and procedural pro-
cesses involved, all create risks for childhood statelessness. United Nations Human Rights
https://www.unhcr.org/ibelong/south-africa-joint-strategy/ (accessed 16 June 2023).

361 Hobden Politikon at 165.
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acquisition through this provision.®%? Therefore, this section does not in itself guarantee the

acquisition of nationality, and the Department of Home Affairs has conceded to this fact.%3

South Africa uses its discretion to decide how stateless children can acquire a nationality.
This discretion results in some stateless children not qualifying to meet the criteria to acquire
a nationality. These stateless children fall through the cracks and are left with no avenue for
acquiring nationality, yet, amidst such a gap, it remains difficult to argue that South Africa is
in breach of its international treaty obligations. There is yet to be an answer to whether there
is an obligation on South Africa to grant nationality to stateless children under international

treaty law.

It is to be emphasised that the issue is not that there is no law on the acquisition of nationality
by stateless children in South Africa, it is rather the arbitrary standards, loopholes, and undue
hurdles that are put in place by law and policymakers that impede stateless children’s access
to nationality. For example, making identity documents a requirement for birth registration,
knowing full well that stateless children, and sometimes their parents, lack identification
documents, renders the right to nationality for stateless children illusory. Consequently, the
discretion exercised by South Africa regarding the procedure of acquiring nationality, stem-
ming from the exercise of its sovereign powers, has become a stumbling block to the right to
nationality for stateless children. It is submitted that South Africa cannot be said to be in
breach of international treaties that provide a right to nationality. In terms of Article 6 of the
ACRWC, South Africa is required to make provision for the acquisition of nationality by im-
plementing legislation that gives effect to this right. This is precisely what South Africa has
done. It has enacted a provision on how a stateless child can acquire a nationality and has
used its discretion to decide which stateless child can apply and does not discriminate based

on race, ethnicity, or religion.

362 gtateless child born to Cuba court instructed the Department of Home Affairs to enact regulations to give
effect to statelessness provision s2(2) of the Act. To date no such regulations have been enacted.

363 11 a statement minister Aaron Motsoaledi, stated that “there is a common misconception that a child born in
South Africa had the right to apply for citizenship when they turned 18 years on the grounds that without that,
they would be stateless. However, they are actually citizens of the country of their parents,” see, Linda Ensor
Statelessness in spotlight as home affairs to review three acts (January 2022)
https://www.businesslive.co.za/bd/national/2022-01-26-statelessness-in-spotlight-as-home-affairs-to-review-
three-acts/ (accessed 16 June 2023).

78


https://www.businesslive.co.za/bd/national/2022-01-26-statelessness-in-spotlight-as-home-affairs-to-review-three-acts/
https://www.businesslive.co.za/bd/national/2022-01-26-statelessness-in-spotlight-as-home-affairs-to-review-three-acts/

All things considered, South Africa’s legal and policy framework on nationality is crafted in
such a manner that it renders the right to nationality for stateless children illusory. Revisiting
the rational choice theory that was discussed at the start of this chapter, this stance is calcula-
tive and arguably, aligned with South Africa’s political interests. By this, | mean that in terms
of international relations and South Africa’s stance in the international community, South Af-

rica has little to lose in not granting stateless children nationality.

6. The Department of Home Affairs: Discretion and denial of nationality to state-
less children

The Department of Home Affairs plays a critical role in the acquisition of nationality. The
role played by the Department of Home Affairs is reflective of how the discretion left to
South Africa by virtue of the international law principle of state sovereignty has created
loopholes via which stateless children are deprived of nationality, despite South Africa being
party to international treaties with provisions on nationality, and South Africa’s very own
strong constitutional guarantee of nationality for all children from birth. The Department of
Home Affairs is at the core of providing the state with information on the identity and status
of all the people within the country. Without this information, the integrity, security, and sov-

ereignty of the state itself cannot be guaranteed. 3

The Department of Home Affairs plays a vital role in the implementation of nationality laws
in South Africa. It is therefore critical to discuss how the Department of Home Affairs’ im-
plementation of nationality laws is reflective of South Africa’s exercise of rational choice in a
manner that excludes stateless children, with this calculative move being inspired by the fact
that South Africa has little to lose. It is also critical to demonstrate how the Department of
Home Affairs’s shortcomings and often, misguidance, negatively impact children and their
right to nationality. Consequently, the role played by the Department of Home Affairs will be
discussed to demonstrate how the discretion left to states by virtue of the international law
principle of sovereignty has played out in the Department of Home Affairs department,
whereby administrative procedures sometimes have resulted the unintended consequences,
thereby creating loopholes via which stateless children are deprived of nationality. This is

despite South Africa’s commitment to international treaties with provisions on nationality

364White Paper on the rearrangement of the Department of Home Affairs 2019
http://www.dha.gov.za/files/dhawhitepaper.pdf (accessed 16 June 2023).
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and South Africa’s very own strong constitutional guarantee on nationality for all children
from birth.

The Department of Home Affairs uses its discretion, guided by legislation,3® to decide who
qualifies for citizenship and who does not. The Department of Home Affairs executes its
mandate through various methods, such as enacting policies that guide the implementation of
legislation and taking administrative implementation measures. More often than not, adminis-
trative and implementation measures that the Department of Home Affairs takes relating to
issues of immigration have negative effects on people and their nationality. The 2024 case of
P.P.M v Minister of Home Affairs,3® will be briefly discussed to illustrate how this often
plays out in practice. However, to give context to this case, it is important to first discuss the
practice by the Department of Home Affairs which, has been referred to as the ‘Identity Doc-
ument’ blocking system (ID blocking). South Africa faces many migration-related challeng-
es, including the increased prevalence of irregular migration and identity theft. ¢’Non-South
African citizens who enter the country unlawfully sometimes use a certain sort of means to
obtain identity numbers under the pretence that they were either born as South African citi-
zens or awarded permanent resident status. To address this dilemma, the Department of
Home Affairs adopted a practice of ID blocking. This practice involves blocking any suspi-
ciously processed identity number (ID’s’) before or while investigating whether a person
registered in the national population register is a South African citizen or permanent resi-
dent.*®8 The issue with this system was that the 1D blocking occurred before any investigation
was concluded and a final decision was reached regarding a person’s status as a citizen or
permanent resident. Therefore, it prejudiced bona fide citizens and permanent residents.3%°
One of the unfortunate results of blocking of the 1D’s of mothers was that it significantly af-
fected the children of those mothers. For example, in such a case, a mother would be unable
to her child at birth due to a lack of legal documents, which, in some instances, prevented
children from obtaining South African citizenship via their mother’s citizenship and an 1D
after they have turned 16 years old.3"® It was identified that specific categories of children

who are more likely to struggle to obtain birth certificates or IDs include children whose

365 chapter 1 of the Constitution of the Republic of South Africa (1996) states, “National legislation must pro-

vide for the acquisition, loss and restoration of citizenship.
366 [2024] ZAGPPHC 2.

367 p p.M v Minister of Home Affairs Para 1.

368 |big para 2.

369 1big.

370 Para 21.
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mothers or grandmothers have IDs blocked by the Department of Home Affairs.®’* In high-

lighting the negative impact that this practice had on children, the Court noted:

“The practice of blocking a parent’s ID impacts such parent’s children. A child’s status as a citizen,
refugee, permanent resident, or illegal foreigner is tied to its parents ’status. Since the South African
approach regarding attaining citizenship or permanent residence connects the child’s status to that of at
least one of its parents, it is unavoidable that a child cared for by a single parent whose ID is blocked
will inevitably be prejudicially affected by the blocking of that parent’s ID. In addition, a child whose
birth is not registered in terms of the Births and Deaths Registration Act because there is uncertainty as
to whether a birth certificate with an identity number must be issued or a certificate without an identity
number because the child’s parents sojourn temporarily in the Republic, may face almost insurmounta-

ble obstacles if such child.”32

The Court held that in the absence of a fair administrative process preceding the blocking of
IDs before any final decision is taken relating to the affected individual’s status as a South
African citizen or permanent resident and in the absence of any empowering legislation hav-
ing been promulgated, constitutes unjust and irregular administrative action that is incon-

sistent with the Constitution and therefore invalid.

The Department of Home Affairs’s discretion also extends to the question of whether a state-
less child qualifies for citizenship or not.3® It brings into focus the reality of access to the
right to nationality resting on decisions taken by politicians, policymakers, and technicians
within South Africa. It is here that the tension between the right to nationality and state sov-
ereignty becomes apparent. The Department of Home Affairs has, on numerous occasions,
demonstrated that it will not easily comply with ‘stateless provision.”3"* This is further illus-
trated by the fact that the Department of Home Affairs will not grant nationality or naturalisa-
tion even when a stateless child is entitled to it, based on the Citizenship Act.” This was il-
lustrated in the Department of Home Affairs’ problematic interpretation of the law in the case
of DGLR v the Minister of Home Affairs®’® where the minister was of the view that the state-

less child in question could not rely on Section 2 (2) of the Citizenship Act, based on the fact

371 Para 47.

%72 para 117.

373 Section 2(2) of the Citizenship Act.

374 |bid.

375 See DGLR v The Minister of Home Affairs, where a child born to Cuban parents was not granted nationality
even though the child was registered in terms of the BDRA and the Cuban government had provided communi-
cation stating that they do not recognise the child as a Cuban citizen. See also, Minister of Home Affairs v Ali
(2018) ZASCA, where the Department of Home Affairs refused to grant citizenship by naturalisation to children
who met all the requirements of section 4 (3) of the Citizenship Act.

37638429/13.
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that the child’s mother was a permanent resident. The Department of Home Affairs was of
the view that the child could, thus be granted permanent citizenship through her mother in
terms of the Immigration Act.>’” This demonstrates the gaps in policy implementation that
are partly attributable to the exercise of state sovereignty on the issues of nationality. In this
case, the court made it clear that the Department of Home Affairs’ interpretation was incor-
rect because the provision clearly stated that the requirement was that a child born in South
Africa should be granted nationality, if not doing so would render them stateless. Further-
more, the Immigration Act®’® deals with foreigners who are not citizens and not with stateless

children who do not belong to any state.*"

The Department of Home Affairs has, on numerous occasions, also made its views clear on
the issues of the acquisition of nationality. In one such instance and following media reports,
that a child born in South Africa to a foreign national was entitled to a South African nation-

ality, the Minister of the Department of Home Affairs issued the following statement:

“The basic principle of the South African citizenship is that a child follows the citizenship or nationali-
ty of his or her parents. If one parent is a South African citizen, the child will be a citizen by birth. A
foreign child adopted by South African citizens becomes a citizen by descent whilst a naturalised citi-
zen is one who has complied with the requirements for naturalisation as set out in Section 5 of the
South African Citizenship Act.”3%

In the same statement, the Minister further stated:

“It is a difficult thing to issue a birth certificate where grounds for citizenship are not established,
whether in terms of birth, descent, or naturalisation. Citizenship is not in every country based on na-
tionality or territory. Children born of permanent residents follow their parents’ status. We do not sepa-
rate children from parents. What can be done is to record a notice of birth of the child. Such notifica-
tion of birth can thereafter be taken to the parents’ countries of origin for registration and issuance of
passport, after which the child will be issued with a derivative permanent residence permit status, upon

application.”38!

From the minister’s statements above, one gathers that the basic principle applied by the De-
partment of Home Affairs is that a child follows the nationality of his or her parents. This

means that a stateless child born to a stateless parent will follow the parent’s statelessness.

87713 of 2002.

378 |bid.

379 para 27.

380 See Department of Home Affairs media statement http://www.dha.gov.za/index.php/statementsspeeches/958-
media-statement-on-how-citizenship-is-acquired-and-children-registered-in-south-africa(accessed 16  June
2022).

381 | bid.
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Simply put, such a child will remain stateless due to his or her parent’s absence of nationality
status. Although strictly speaking, this is not in line with Section 2 (2) of the Citizenship Act,
the Department of Home Affairs is, in fact, using its discretion to decide how nationality is
acquired. This is contrary to South Africa’s own constitution and legislative provision on na-
tionality for stateless children such as Section 2(2) of the Citizenship Act. Such a stance by
the Department of Home Affairs sheds light on its attitude towards the implementation of na-
tionality laws in the republic.32 Evidently, with South Africa still invoking the traditional
approach to nationality, which still leaves it with the discretion to grant or withhold nationali-
ty from some children, some stateless children will not acquire nationality.3? To this end,
there are stateless children in South Africa who will never be able to acquire citizenship de-
spite qualifying for it. The Department of Home Affairs’ handling of childhood statelessness
cases as well as its failure to issue regulations to give effect to the statelessness provision
provided for in Section 2(2) of the Citizenship Act is concerning.®®* Because of using its dis-
cretion to decide who qualifies for nationality and who does not, South Africa uses policy
and legislation to limit access to nationality. This is a demonstration of how granting states
discretion on issues of nationality, on account of the principle of state sovereignty, creates

challenges to the guarantee of the right nationality for stateless children.

7. Conclusion

This chapter has analysed the nationality laws of South Africa. The analysis has established
that the Constitution of South Africa guarantees the right of every child to nationality from
birth. By implication, this right is guaranteed for all children including stateless children.

While this is the logical conclusion to be drawn based on this very strong constitutional guar-

382 ee statement by the Minister of the Department of Home Affairs, “The basic principle of the South African
citizenship is that a child follows the citizenship or nationality of his or her parents. If one parent is a South Af-
rican citizen, the child will be a citizen by birth. A foreign child adopted by South African citizens becomes a
citizen by descent whilst a naturalised citizen is one who has complied with the requirements for naturalisation
as set out in section 5 of the South African Citizenship Act.”

383 This is also reflected in the statement made by the Minister of the department of Home Affairs where he
states “It is a difficult thing to issue a birth certificate where grounds for citizenship are not established, whether
in terms of birth, descent or naturalisation. Citizenship is not in every country based on nationality of territory.
Children born of permanent residents follow their parents’ status.”
http://www.dha.gov.za/index.php/statementsspeeches/958-media-statement-on-how-citizenship-is-acquired-and-
children-registered-in-south-africa (accessed 16 June 2023). The Department of Home Affairs has consistently
failed to recognise the applicants’ citizenship and give effect to the rights emanating from it, without providing
adequate reasons for this denial in a manner consistent with the High Court’s and this Court’s orders and proce-
dural requirements. Chisuse v Director-General, Department of Home Affairs (2020) ZACC para 20.

384 See also, L Catherine Is South African Refugee Law creating a stateless generation? (Master’s thesis, UCT,
2019).
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antee, engagement with the laws that give effect to the right to nationality for children born in
South Africa demonstrates that the freedom that comes with states’ sovereignty gives latitude
to lawmakers and policymakers in South Africa to decide the scope and content of nationality
laws and policies. How this discretion has been exercised constitutes an obstacle to the at-
tainment of nationality by stateless children. Notably, the procedure for children born in
South Africa to attain nationality is a matter that falls within the powers of the lawmakers and
politicians and this power has been exercised in a manner that excludes some stateless chil-
dren from acquiring nationality. It can therefore be concluded that the notion of state sover-
eignty, which places nationality out of the realm of international regulation, is the root cause
of childhood statelessness in South Africa and more broadly, the cause of this global human
rights violation. Precisely put, the national laws of South Africa on nationality leave certain
children stateless. This raises the issue of whether stateless children can access basic rights
considering that international human rights law guarantees rights for all by virtue of being

human. The next chapter resolves this issue.

84



CHAPTER FOUR: STATELESSNESS AND CHILDREN’S ACCESS TO
BASIC RIGHTS IN SOUTH AFRICA
1. Introduction

In the preceding chapter, it was established that in exercising its discretion on issues of na-
tionality by virtue of the international law principle of state sovereignty, South Africa has,
through its laws and policies, created loopholes via which stateless children are deprived of
nationality despite the constitutional provision on nationality for every child born in South
Africa’s jurisdiction from birth. How this discretion is exercised suggests that childhood
statelessness is a reality, with its elimination being impracticable based on the current laws
and policies. Notably, although stateless children have the opportunity to apply for nationali-
ty, some do not qualify to acquire nationality due to the requirements set out in South Afri-

ca’s nationality law.

The current international human rights regime advances the notion that stateless people can
be protected and can enjoy basic rights, since rights are entitlements that accrue to an indi-
vidual by virtue of being human, with such enjoyment having nothing to do with nationality
or lack thereof. In this chapter, I challenge this narrative by demonstrating that in the absence
of nationality, access to basic rights for stateless children is close to impossible. I conduct an
analysis of selected laws on basic rights including health, education, and social security, to
demonstrate the unavailability of access to basic rights for stateless children amidst a lack of
nationality. In conducting this analysis, Arendt’s renowned “right to have rights” is used as a
lens through which to advance the argument that nationality, which Arendt has conceptual-
ised as “the right to have rights”, is a condition precedent to accessing basic rights in South
Africa for stateless children despite the glamorous notion of the universality of human rights.
The analysis seeks to underscore that the framing of legislation and policies sometimes has
the effect of limiting access to rights for stateless children. Stateless children are still exclud-
ed on account of lacking South African nationality or any other form of documentation that
identifies them with another nationality.

2. International human rights law regime and the notion of universality
of human rights

The concept of human rights is not always black and white, and scholars hold different views
on what human rights entail. This has created debates between those who believe that human
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rights are obvious and universal and those who take a contrary view. Human rights are gen-
erally standards, regimes, or laws that bring together a variety of actors to establish and im-
plement a set of norms.® International human rights regimes only emerged after the Second
World War ¢ There are different schools of thought regarding what human rights mean.
These include the natural law school of thought, the protesting school of thought, the deliber-
ative school of thought, and the discourse school of thought.®®’ For this chapter, the focus is
placed on the natural law school of thought because it speaks directly to the notion of the
universality of human rights. Scholars from the natural law school of thought are of the view
that rights are inherent to all human beings.3® These rights find their roots in the natural or-
der or divine origin. It is for this reason that they are considered inalienable, immutable, and
absolute. Furthermore, natural law scholars advance the view that human beings are entitled
to certain basic rights by virtue of being human. For example, Donnelly states that human
rights are “the rights one has because one is a human”. To Donnelly, “general rights arise
from no special undertaking beyond membership in the human race. To have human rights,

one does not have to be anything other than be born a human being.”3%

Since the 1970s, there has been a huge uptake and buy-in towards universal human rights.>%
At the forefront of international human rights is the idea that human rights are universal and
every human being has rights by virtue of being human. The United Nations is at the fore-
front of this concept of the universality of human rights. It is pertinent to have a discussion of
human rights by exploring how the United Nations, being a gatekeeper of rights, describes

the concept of human rights. It has defined human rights as follows:

385 gee N Seppala “Business and the International Human Rights Regime: A Comparison of UN Initiatives”
(2009) 87 Journal of Business Ethics at 401-417. J ingram “What Is a "Right to Have Rights"? Three Images of
the Politics of Human Rights™ (2008) 102 (4) The American Political Science Review at 401-416.

386 A Follesdal et al.Legitimacy of International Human Rights Regimes: Legal, Political and Philosophical
Perspectives” (2013) at 1.

387 5 Marie-Benedicte What are human rights? Four schools of thought In The idea of Human Rights by C
Beitz (2011) at 139.

388 |hid 140.

389 bid.

390 1pid.
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“Human rights are rights we have simply because we exist as human beings - they are not granted by

any state. These universal rights are inherent to us all, regardless of nationality, sex, national or ethnic

origin, colour, religion, language, or any other status”. 3%

This statement brings forth the critical issue of whether human rights are indeed universal.
The United Nations considers human rights as universal entitlements that everyone has by
virtue of being human. The argument that human rights are universal is premised on the view
that they are the same for everyone because they are inherent in human beings by virtue of all
people being human. According to this view, human rights are derived from nature, thus, the
usage of the term “natural rights.” From the definition of human rights, above by the United
Nations, it would seem that in practice stateless children should readily enjoy basic rights in-
cluding education, food, shelter, and healthcare since these rights accrue to them by virtue of
being human rather than on the basis of nationality. According to the United Nations, every
human being is walking around with their basic human rights. The United Nations further
asserts that human rights are not granted by any state but are rather automatic. The manner in
which human rights have been conceptualised by the United Nations is akin to the notion of a
birthright, with human rights being a birthright written in our Deoxyribonucleic acid (DNA).
Based on this conceptualisation, the very state of being human comes with an inherent
right.3%2

This position has been affirmed by human rights instruments at the United Nations level and
regional levels. At the United Nations level, the Universal Declaration of Human Rights 1948
(UDHR) refers to “the inherent dignity and equal and inalienable rights of all members of the
human family [as] the foundation of freedom, justice and peace in the world”.3% At the re-
gional level, mention may be made of the American Declaration of Independence using simi-
lar terminology in underscoring the inalienability of rights. It provides that “all men are cre-
ated equal, that they are endowed by their Creator with certain unalienable rights”.3%The

French Declaration of 1789, refers to the “natural, unalienable, and sacred rights of man’3%

31UNHRC What are human rights? https://www.ohchr.org/en/what-are-human-
rights#:~:text=Human%20rights%20are%20rights%20we,language%2C%200r%20any%200ther%20status (ac-
cessed 16 June)

392 D Stamos Myth of Universal Human Rights: Its Origin and Explanation, along with a More Humane way
(2013) at 2.

3% See, Preamble of the Universal Declaration of Human Rights 1948.

3% Preamble of the American Declaration of Independence 1776.

3% Preamble of The French Declaration of 1789.
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while the African Charter on Human and Peoples’ Rights, uses the term “inviolable” in but-

tressing the inalienable nature of human rights. %

Treaties devoted to the rights of children have also used similar language. The United Na-
tions Convention on the Rights of the Child, in its preamble, draws on the Charter of the
United Nations to recognise “the inherent dignity and of the equal and inalienable rights of all
members of the human family”.*®” The Convention on the Rights of the Child (CRC) and the
African Charter on the Rights of the Child 1990 (ACRWC) are the two documents that spe-
cifically make provisions for the protection and promotion of the rights of children. Both
conventions apply universally to all children regardless of birth or nationality status or lack
thereof.3%8 It should follow then that stateless children can enjoy basic human rights in the
same way that children with nationality status enjoy rights. Moreover, the formal adoption of
United Nations human rights instruments including the UDHR, International Covenant on
Civil and Political Rights 1976 and International Covenant on Economic, Social and Cultural
Rights 1966 as well as regional instruments on human rights by virtually all states have fur-
ther been relied on to conclude that rights are indeed universal. In this regard, Donnelly con-
tends that the fact that human rights have been accepted by almost all states, means they are

universal, thus, establishing obligations that are binding in international law.3%

If human rights are inherent, it would follow that every human being can enjoy basic human
rights. The premise is that the inherent nature of these rights makes it impossible for them to
be taken away by anyone. This means that all human beings are entitled to human rights re-
gardless of nationality status. However, this viewpoint is questionable. Indeed, the United
Nations promises universal human rights for all but the question remains whether every hu-
man being enjoys these rights by virtue of being human. Enjoyment of basic human rights by
virtue of being human may indeed be ideal, however, practically speaking and as far as actual
access to basic rights is concerned, it is somewhat of a myth to assume that these rights are

universal entitlements that accrue to all by virtue of being human because there are other fac-

39 preamble of the African Charter on Human and Peoples ‘Rights 1986.
397 Charter of the United Nations and Statute of the International Court of Justice 1945.

398 Article 2 of the CRC states that: States Parties shall respect and ensure the rights set forth in the present
Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's
or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status.

399 Donnelly Universal Human Rights in Theory and Practice 2013.
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tors at play, such as state sovereignty, that undermine the notion of the inalienable nature of

human rights.

If rights were indeed inalienable, statelessness would not be a complex issue because state-
less people would be entitled to human rights simply because they are human. Studies have
illustrated that stateless children still find it difficult and at times impossible to access basic
human rights, especially at the implementation level.*°° This puts into dispute the narrative
that human rights are universal and exposes the myth that human rights are inalienable. The
reality is that the enjoyment of human rights is linked to a given state, with a state recognis-
ing individuals as one of their own or at least, recognising them as being legally present in a
country.** Several other scholars have also challenged the notion of universality and inalien-
ability of human rights, considering it a mere fallacy.*? For example, David asserts that the
citizenship of a person determines how he or she is treated by the system, thus, the rights of
people are still generally determined by reference to the country they belong t0.4%® The impli-

cation of this is that international human rights are in no way inalienable.

Guindogdu“®* asserts that the concept of inalienability of human rights is a fallacy and some-

what of a myth. He bases his argument on the fact that the acquisition of rights depends on

400 5ee, S Buckland “From policy to practice: The challenges to educational access for non-nationals in South
Africa” (2011) 31 International Journal of Educational Development at 367-373. B Chiyangwa Mozambican
Migrant Children’s access to education in Bushbuckridge, Mpumalanga: A Case Study of Buffelshoek Trust
OVC Educational Support (Master’s thesis, 2018, University of Johannesburg). T Callender Thank you for com-
ing? policy, politics, and polity: How education stakeholders interpret post-apartheid education policy for im-
migrants in South Africa— the case of Cape Town (PhD-Thesis, University of Colombia, 2013). South African
Human Rights Commission Access to a Basic Education for Undocumented Learners in South Africa Septem-
ber 2019
https://www.sahrc.org.za/home/21/files/SAHRC%20Position%20Paper%200n%20Access%20t0%20a%20Basic
%20Education%20for%20Undocumented%20L earners%20in%20South%20Africa%20-%2012092019.pdf (ac-
cessed 18 June 2023).

40Lupor Arendt, there is one universal right, which should be enjoyed by all, and which is not dependent on race,
nation or any other criteria, save for the criterion of being human. This right is “the right to have rights.” H Ar-
endt “The rights of man; what are they?” (1949) Modern Review Summer at 24-37.

402 see, David Owen “On the Right to Have Nationality Rights: Statelessness, Citizenship and Human Rights”
(2018) 65 Netherlands International Law Review at 299-317. S Benhabib The Rights of Others: Aliens, Resi-
dents, and Citizens (2004). A Gindogdu Rightlessness in an Age of Rights (2015). M Borren “Rightlessness in
an age of rights: Hannah Arendt and the contemporary struggles of migrants”(2017) 16 Contemp Polit Theo-
ry 269-273. A Gindogdu “Perplexities of the rights of man’: Arendt on the aporias of human rights” (2011)
European Journal of Political Theory 25-54.

403 David Owen Netherlands International Law Review 299-317.

404 A Giindogdu “On the ambivalent politics of human rights” (2018)14 (3) Journal of International Political
Theory 367-380.
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more than just the concept of being a human being. He further asserts that the very fact that
the acquisition of rights depends on the membership of a particular community puts into
question the inalienability of rights. According to Giindogdu, there is no such thing as inal-
ienable rights because for a person to acquire rights, they must belong to a particular commu-
nity.*% Therefore, one doesn’t automatically acquire, for example, the right to basic free edu-
cation in South Africa simply because they are born human in South Africa. Such a right is
earned through membership in a particular community through the acquisition of a nationali-
ty or satisfying certain requirements as a legal immigrant in South Africa. Thus, the enjoy-
ment and actual access to human rights depend largely on a person’s connection with a par-
ticular state either as a national or through adhering to a nation’s immigration laws. The
emergence of statelessness and the plight of stateless people in accessing basic human rights
challenges the notion of the inalienability of human rights at the implementation level and
has illustrated that human rights are indeed not inherent. Not surprisingly, Donnelly rightly
concedes that “we must take special care not to confuse having a right with the respect and
ease in which it is enforced or realised”.%®® Drawing on Donnelly’s concession, it may be
concluded that stateless children have rights that cannot be accessed. In other words, the no-

tion of inherent rights is an illusion for them.

All things considered, the view that stateless people can be protected and that they can enjoy
basic rights because rights are entitlements that accrue to an individual by virtue of their be-
ing human, under the current international human rights regime, is thus, disputed.*®” Fur-
thermore, the narrative that stateless children can be protected because the enjoyment of basic
human rights has nothing to do with nationality or lack thereof is a myth. In the course of this
chapter, I challenge this narrative of the inalienability of human rights by demonstrating that
in the absence of nationality, access to basic human rights for stateless children in South Af-
rica is almost impossible.*®® Therefore, the inalienability of human rights as a basis for the
enjoyment of basic human rights for stateless children in South Africa proves to be an inef-

fective solution for the protection of stateless children.

495 bid.
406 Donnelly Universal Human Rights in Theory and Practice at 10.
407 3 Schenner “Stateless Persons and the Question of Rights” (2016) 7 (1) Global policy at 122.
408 |1
Ibid 123.
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3. The protectionist approach to statelessness

There are approximately 10 million stateless people globally,*® thus, illustrating that state-
lessness is a global crisis.*!? International legal approaches to statelessness can be roughly
divided into two categories; the avoidance approach and the protectionist approach.
41Avoidance norms tend to focus on employing mechanisms to avoid statelessness while
protectionist norms tend to focus efforts on employing mechanisms to protect stateless per-
sons, for example, through establishing statelessness determination procedures.**? The pro-
tectionist approach to the global issue of statelessness promotes the narrative that under the
international human rights regime, stateless persons can be protected and they can enjoy
basic rights because rights are entitlements that accrue to an individual by virtue of being
human. Furthermore, the argument advanced by this approach is that the enjoyment of basic
human rights has nothing to do with nationality or lack thereof. Accordingly, stateless people
are entitled and can access the same human rights as those who have nationality status.
Therefore, in order to protect them, there needs to be legal mechanisms that enable them to
enjoy basic human rights without nationality.*** For example, the UNHCR asserts that due to
the lack of nationality, stateless people are vulnerable and thus need special attention and pro-

tection to ensure that they are able to exercise their rights.**

The protectionist and avoidance approaches have found expression in various treaties and
views of international organisations. The major United Nations treaty that enshrines the pro-
tection norms is the Convention Relating to the Status of Statelessness Persons 1954 (herein-
after 1954 Statelessness Convention). Through various provisions, the 1954 Convention pro-
vides minimum rights to which stateless people are entitled, such as the right to identity doc-
uments, the right to social security, and the right to primary education.*®® In contrast, the

40 UNHRC Global Appeal 2023
https://reporting.unhcr.org/globalappeal2023#:~:text=2023%20Global%20planning%20figures,2023%2C%?20ac
cording%20t0%20UNHCR's%20estimations (accessed 23 August 2022).

410 |_ van Waas & O Spearman “The Life-or-Death Cost of Being Stateless in a Global Pandemic” (2020) 32 (3)
International Journal of Refugee Law at 498.

411 K Swider and M den Heijer “Why Union Law Can and Should Protect Stateless Persons” (2017)
19:2 European journal of migration and law 101-135.

2)hid 103.

413 Swider and Den Heijer European journal of migration and law at 102.

414 The United Nations High Commissioner for Refugees Protecting the Rights of Stateless Persons: The 1954
Convention on the Status of Stateless Persons (2014) https://www.refworld.org/pdfid/4cad88292.pdf (accessed
11 June 2023).

415 Article 27, Article 24, Article 22 respectively.
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1961 Convention on the Reduction of Statelessness (1961 Statelessness Convention) en-
shrines the avoidance norms.*®The 1961 Statelessness Convention established standards on

the acquisition and loss of nationality, to prevent statelessness and thus, avoid its occurrence.

Other international and regional conventions also contain avoidance norms, such as Article
7(2) of the CRC, Article 6 (4) of the ACRWC, Article 9(1) Elimination of all Forms of Dis-
crimination against Women 1979, and Article 6(2b) of the European Convention on National-
ity 1966.%" The above mentioned sections provide avoidant norms in that 7 (2) of the CRC
for example provides that a child should be granted nationality where the child would other-
wise be stateless. Article 6 (4) of the ACRWC obliges state to make provision for children to
acquire nationality if they do not qualify for nationality in any other state. Thus, this particu-
lar section requires that a child be granted nationality if not doing so would render the child
stateless. In addition, article 9(1) Elimination of all Forms of Discrimination against WWomen
provides that neither marriage to an alien nor change of nationality by the husband during
marriage shall automatically change the nationality of the wife or render her stateless. Protec-
tion norms on statelessness advance the notion that a more fruitful source of protection for
stateless persons is to utilise regional documents, in combination with relevant pre-existing
international human rights treaty commitments to ensure protection.*'® Therefore, the best
way to protect stateless people is to implement international and regional human rights in-
struments that are already in existence and apply to everyone regardless of nationality status
or the lack thereof.4%°

To illustrate this point, one can consider the International Convention on the Elimination of
All Forms of Racial Discrimination 1965 (ICERD). Under Article 1(3) of ICERD, States may
not discriminate against persons of any nationality. The Committee on the Elimination of Ra-
cial Discrimination, tasked with monitoring the implementation of this Convention, has indi-
cated that states may draw distinctions between citizens and non-citizens as long as such dis-

tinctions do not have the effect of limiting non-citizens’ enjoyment of rights enshrined in oth-

416 swider and Den Heijer European journal of migration and law at106.

417 see also, article 18 of the Convention on the Rights of Persons with Disabilities of 2006 and article. 5(d)(iii)
of the International Convention on the Elimination of All Forms of Racial Discrimination 1965.

418 5 Akram “The Search for Protection for Stateless Refugees in the Middle East: Palestinians and Kurds in
Lebanon and Jordan” (2018) 30:3 International journal of refugee law at 407-443.

419 |bid 407-409.
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er instruments, such as the UDHR, International Covenant on Civil and Political Rights of
1966 and as long as all non-citizens are treated equally.*?® Accordingly, when implementing
certain national laws and policies, care should be taken to ensure that stateless children are
not unfairly discriminated against, thereby infringing upon their human rights. A protectionist
approach to childhood statelessness in South Africa would be to focus on the rights contained
in the constitution, the CRC, the ACRWC, and other national, regional, and international le-

gal instruments that guarantee the rights of children.4?

The view that stateless people can be protected under the current international human rights
regime is prominent among some scholars in the international community.*?> However, the
question of whether stateless people can enjoy basic rights based on the fact that rights are
entitlements that accrue to an individual by virtue of being human is debatable. Moreover, the
protectionist notion that the enjoyment of human rights has nothing to do with nationality or
lack thereof is questionable. Human rights may be universal and inalienable in theory, how-
ever, the challenges and difficulties faced by stateless people demonstrate the stark contrast

between theory and practice.

4, Arendt and the Right to Have Rights

What makes Arendt an interesting scholar on the subject of human rights and statelessness, is
that she spent eighteen years of her life as a stateless person.*?®> Hannah Arendt was born in

1906 to a German-Jewish family. After World War 11, she was forced to flee from Germany

424 425

without any identifying documentation** and thus, became a de facto stateless refugee.

This lived experience as a refugee and a stateless person became the catalyst to Arendt’s life

420 General Recommendation XI, 19 March 1993.

42% por example, the Universal Declaration of Human Rights 1948, International Covenant on Civil and Politi-
cal Rights, Convention on the Status of Stateless Persons 1961, Convention on the Reduction of Statelessness
1954, Protection of the Rights of All Migrant Workers and Members of Their Families 2003.

422 Office of the United Nations Human Rights Commissioner for Human Rights: The Rights of Non-Citizens
(2006) https:/lwww.ohchr.org/sites/default/files/Documents/Publications/noncitizensen.pdf (accessed 6 June
2023).

423 Kingston Fully Human: Personhood, Citizenship, and Rights (2019) at 60.

424 1bid.

425 De facto stateless refugees are persons who, owing to well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political opinion, are outside the country
of their nationality and are unable or, owing to such fear, are unwilling to avail themselves of the protection of
that country. See Hugh Messy UNHCR and De Facto Statelessness Legal and Protection Policy Research Stud-
ies LPPR/2010/01.
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and journey as a scholar. Arendt’s work and concept on the right to have rights help to put
into perspective the limits of the notion of the inalienable nature of human rights, particularly
for stateless individuals, in this case, children. It supports the view that without nationality,
access to basic rights remains illusory. Arendt’s right to have rights, therefore, helps us to
understand how a lack of nationality for children in South Africa directly impacts their access
to basic rights, thus, challenging the notion of the inalienability of human rights for all chil-
dren regardless of their nationality. It also exposes the limits of a protectionist approach
which is premised on the view that stateless children enjoy rights since enjoyment is prem-
ised on humanity rather than nationality. To fully understand Arendt’s theory on the ‘Rights

to have Rights’, this section will be broken down into different subsections below.

4.1. Understanding Arendt’s ‘Right to Have Rights’

In one of her earliest works, The Origins of Totalitarianism, published in 1951, Arendt refers
to what she calls the “Perplexities of the Rights of Man”. She explores the decline of the
rights of man, underscoring that once a person loses the recognition of a state, it brings an to
end to rights for that person.*?® Stateless people first experience the loss of community and
then, they lose protection from the government, as they are no longer recognised as nationals
of any sovereign state.*?” Consequently, stateless people experience what is known as right-
lessness despite the concept of so-called human rights.*?® Arendt did not believe that every-
one had human rights by virtue of being born human because history has shown that once a
state refuses to recognise an individual as its own, that individual loses protection from his or

her state and loses the right to have rights.*?® Arendt explains this notion as follows:

“The Rights of Man are assumed to be natural; individuals are entitled to them by virtue of being born
as human beings. As distinct from historically inherited rights that change from one community to the
other, these rights are derived from a universally shared human nature. However, the Rights of Man,
which are supposed to be independent of political membership, turned out to be unenforceable in the

case of the stateless”.4%

426 1y Arendt The origins of totalitarianism (1951). Arendt asserts that, “the right of Man, supposedly inaliena-
ble, proved to be unenforceable- even in countries whose contributions were based upon it- whenever people
appeared to no longer be citizens of any sovereign state.”

427 |bid 294.
428 |pid 295.

429 |hid 302.
430 | bid 302
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Arendt challenges the concept of universal rights and questions their inalienability. She raises
the following questions: if rights are incapable of being taken away, or even renounced by the
subjects entitled to them, why do the stateless people find themselves in a state of rightless-
ness? If rights are the source of all laws, and as such “irreducible to and unreducible from
other rights or laws,” why do they fail to guarantee protection to the stateless in the absence
of nationality? Thus, according to Arendt, statelessness brought an end to the illusion of the

universal and inalienability of human rights.*3!

One of the core arguments for the Right to have Rights is the aspect of membership. For Ar-
endt, the right to have rights goes hand-in-hand with the right to membership of a political
community. Moreover, Arendt argues that there is a difference between having human rights
and enjoying them. For as long as there are political borders constructing separate nation-
states and creating clear definitions of insiders and outsiders, there will be stateless people
and access to rights will always be marked by the dichotomy of “insiders” and “outsiders.”*%?
Moreover, Arendt avers that rights are given to a person as a member of a specific communi-
ty, as opposed to being given to a person by virtue of being human. The literature has applied
Arendt’s Right to have Rights for stateless children to demonstrate that the absence of nation-
ality status results in children not being able to enjoy basic rights. In this regard, Bhabha pos-
es a critical question “When do children have the right to have rights”? The author answers
this question by observing that children who do not have nationality status are not able to en-

joy or benefit from human rights in most cases.**

All things considered; Arendt’s work challenges the inalienable nature of human rights. To
her, the idea of universal human rights is a myth because time and time again, it has been

shown that the lack of nationality status strips one of all human rights. Therefore, to claim

431 Arendt Origins of Totalitarianism at 276.

432 1 Arendt The Decline of the Nation state and the End of the Rights of Man In the Origins of Totalitarianism
(1966) at 298-301. See also, H Arendt “The stateless people. Commentary” (1945) 8(2) at137. H Arendt The
perplexities of the rights of man (1998) at 88.H Arendt Nation-state and democracy (2017) at 1. H Arendt Impe-
rialism: Part two of the origins of totalitarianism (1968) at 2. H Arendt “The Origins of Totalitarianism: A Re-
ply” (1953) 15(1) The Review of Politics 76-84.

433 Jaqueline Bhabha states that, “There are at least three correct, yet mutually contradictory, answers to the
question: "Do Arendt's children have a right to have rights?" The first answer is an unqualified "yes"; the sec-
ond, a resounding "no"; and the third, a cautious, even diffident "sometimes," "perhaps," or "it depends." Each
answer finds support in the empirical record, though regrettably this is somewhat of an "evidence-free zone."
The paucity of statistics and official data makes individual vignettes.”
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that human rights are universal for all human beings is somewhat obscure, if not a fallacy. To
become part of a community and be included in a particular community, one needs to be na-
tional. Nationality, therefore, becomes the right that paves the way to enjoy other basic rights,
hence, the phrase “the right to have rights.” The absence of nationality, thus, makes an indi-
vidual “rightless”. Essentially, the absence of nationality takes away a person’s right to have
rights. Human rights are only universal to those who possess nationality status or some form
of legal status. It is significant that even back in the early 1950s, Arendt recognised that the
Rights of Man, supposedly inalienable, proved to be unenforceable, even in countries whose
constitutions were based upon them, whenever people appeared who were no longer citizens
of any sovereign state.*** Essentially, the notion that rights are universal is a myth because as
Arendt asserts, people don’t acquire rights by virtue of being born, rather, rights are acquired
through belonging to a particular community which includes having nationality or citizenship
status. Without one of these factors being present, the universality of rights becomes ques-

tionable.

Some scholars always fall back on the notion of universality of human rights to argue that all
individuals including stateless children are guaranteed rights by virtue of being human. Nota-

bly, Ranciere*®

criticises Arendt’s “right to have rights” as a basis for accessing human
rights. Ranciere questions whether it can be said that human rights exist only if a person is
part of a political community. To this end, he questions what the ground to have rights is.*®
Ranciere insists that human rights are considered inherent by virtue of being human and that
is the ground and basis for human rights. His view is supported by authors such as
Mbondenyi*¥” who contend that any definition of human rights cannot ignore the view that
they are inherent, indivisible, interrelated, universal, and belong to every society, regardless
of geographical, historical, cultural, ideological, political, or economic orientation.**® These
criticisms may hold weight because theoretically speaking, a stateless person has rights by
virtue of being human. However, as Arendt makes it clear, having these rights does not nec-

essarily mean that they are accessible or enjoyed. In his theory of human rights, Macklem

434 4 Arendt Origins of Totalitarianism (1968).

435 A Schaap “Enacting the right to have rights: Jacques Ranciére’s critique of Hannah Arendt” (2011) 10 (1)
European Journal of Political Theory 3-135.

436 Schaap European Journal of Political Theory.

a3t Mbondenyi International human rights and their enforcement in Africa (2011) at 18.

438 Ibid.
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argues that the distribution of sovereignty in the modern global order, however capable of
adjustment or adaptation, has regrettably caused the proliferation of human rights violations

against the most vulnerable and oppressed communities in the world.**°

The creation of sovereign states and the development of the international law order have cre-
ated majority and minority groups within states.**® Sovereign states create laws that often
protect the rights of majority groups to the exclusion of minority groups.*! To this end,
Macklem offers a new way of thinking about human rights. He does this by defining the na-
ture and purpose of human rights in terms of their capacity to mitigate adverse consequences
that result from the structure and operation of international law.**? Therefore, human rights
are to be understood through the lens of an ever-changing international legal order. Further-
more, the notion that human rights are universal is limited by the fact that human rights are
interdependent,**® which means that the enjoyment of one right requires the enjoyment of
others. For example, the enjoyment of state protection requires a legal connection to that

444 asserts that human rights are not created but recognised by law.**® Thus,

state. Schilling
without recognition, the universality of human rights is a myth. Therefore, the UDHR, the
founding document of modern international human rights, unequivocally states that “every-
one is entitled to all the rights and freedoms outlined in the declaration, without distinction of
any kind, such as social origin, birth or another status”,*® these rights have to be recognised

and respected by states for them to be universally enjoyed.*4’

Arendt, therefore, helps us understand that while everyone has rights in theory, practically,
stateless individuals do not enjoy the very rights that they are entitled to due to their lack of
nationality. The significance of Arendt’s theory on stateless people and their lack of rights is

that it reinforces the notion that without a state connection, one struggles to access basic

439 p Macklem The Sovereignty of Human Rights (2015 at 45.
440 5 Frost “Book Review Essay: The Sovereignty of Human Rights” (2018) 52(1) Israel Law Review 145-156.
441
Ibid 147.
442 Macklem The Sovereignty of Human Rights at 45.
443 Ibid 64.

444 1 Schilling “The Recognition of Human Rights: A Threefold Myth” (2020) 20 Human Rights Law Review
210-235.

5 Ibid 210.
446 Article 4 Universal Declaration of Human Rights 1948.
47 Ibid article 212.
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rights and it becomes easy for the state, where such stateless persons are situated, to violate
their rights. It is imperative to examine South Africa’s laws and policies to assess whether
Arendt’s assertion that stateless persons struggle to access basic rights holds weight. This

analysis follows below.

5. South Africa’s Legislative and Policy Enactments on Access to Basic Rights for

Children: A reflection of Arendt’s notion of “the right to have rights”

The preamble to the CRC emphasises the importance of protecting children in their develop-
mental stages.**® One of the four core principles of the CRC is the development rights.*° In
addition, General Comment on Article 6 of the African Charter on the Rights and Welfare of
the Child, states that the rights of the child to survival, development, and protection require
that he or she benefits from special measures of protection from infancy. These special

measures for protection include child health, early childhood education, and social grants.*°

Avrticle 8 of the United Nations Declaration, on the Right to Development 1986, states that
states should undertake, at national level, all necessary measures for the realisation of the
right to development and shall ensure, inter alia, equality of opportunity for all in their access
to basic resources, education, health services, and food.** Although it is just a declaration, it
speaks to the importance of development and what it entails. Consequently, for children to
reach their full potential and develop into active members of society, they need access to ed-
ucation and access to health care. Lastly, the full development of children will be impacted
by their inability to have access to food and basic necessities, hence the importance of access
to social welfare. The subsections below unpack the legislative and policy framework on
these basic rights in South Africa to assess the extent to which children without nationality or

non-nationals without documentation can access these basic rights. This will help establish

448 See the Preamble to the Convention on the Right of the child 1989, which states the following “Bearing in
mind that, as indicated in the Declaration of the Rights of the Child, "the child, by reason of his physical and
mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as
after birth" see also the Preamble of the African Charter on the Rights and Welfare of the Child 1990, which
states as follows: “recognising that the child occupies a unique and privileged position in the African society
and that for the full and harmonious development of his personality, the child should grow up in a family envi-
ronment in an atmosphere of happiness, love and understanding.

449 The principle most directly related to children's economic and social rights is formulated in the right to life
article. The article goes further than just granting children the right not to be killed; it includes the right to sur-
vival and development which is formulated in Article 6:2 and states thus: "State parties shall ensure to the max-
imum extent possible the survival and development of the child."”

450 General Comment on Article 6 of the African Charter on the Rights and Welfare of the Child 17.

451 Article 8 United Nations Declaration on the Right to Development 1986.
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whether Arendt’s notion of ‘right to have rights” holds in South Africa as far as stateless chil-

dren are concerned.

5.1. The South African Schools Act

The apartheid system created an inferior, discriminatory, and racially unjust education system
for Black people. The education system was structured in such a way that it maintained and
reproduced the social and economic dominion of White people.*%? At the dawn of democracy,
the new government was eager to change this system. To this end, the Schools Act 84 of
1996 (Schools Act) was created to move away from the racially unjust and inferior education
system that was created by the apartheid system.**® The Schools Act aims to prohibit all
forms of unfair discrimination, race, and sexism in the admission of children into school. As
a Schedule to the Schools Act, the Admission Policy for Ordinary Public Schools** was es-
tablished to provide an admission policy for all public schools. The purpose of the Admission
Policy for Ordinary Public Schools (Admission Policy) is to provide a framework to all pro-
vincial departments of education and governing bodies of public schools for developing the
admission policy of schools.**® In terms of the Admission Policy, when a parent applies for
admission of a learner to an ordinary public school, he or she must provide one of the follow-

ing documents:

i. an official birth certificate and

ii. proof of immunisation of communicable diseases, and (in the case of migrant learners)
ii. a copy of the permit for temporary or permanent residence, or

iv. a study permit, or

v. evidence that an application has been made to the Department of Home Affairs for learners and/or

parents to legalise their stay in the country.

452 b Woodroofe “When Visions of the rainbow Nation are not Enough: Effect of Post-Apartheid Education
Reform on Social Cohesion in South Africa” (2011) Peabody Journal of education 171-182.

453 5ee Preamble to the Schools Act.

454 Notice No. 2432 of 1998.

455 section 4 Admission Policy.

456 section 15, 19, 20, of the Admission Policy respectively.
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If a parent is unable to submit a birth certificate, the learner may be conditionally admitted 4’
until a copy of the birth certificate is obtained from the regional office of the Department of
Home Affairs.**® Pertinent to note that, the birth certificate requirement applies to all learners
regardless of nationality status. Section 4 of the Admission Policy states that persons classi-
fied as illegal immigrants must, when applying for admission for their children or themselves,
show evidence that they have applied to the Department of Home Affairs to legalise their stay
in the country, in terms of the Aliens Control Act, 1991.%° Moreover, the Admission Policy
makes it compulsory for the school principal to keep an admission register that must be veri-
fied against the birth certificate or identity document of the learner concerned.*®® Conse-
quently, many non-national children are being denied access to education in South Africa due
to a lack of documentation.*! This is in stark contrast with the Schools Act which states that
public schools must admit learners and meet their educational needs without discrimina-

tion. 462

Pertinent to note that, Section 3 of the South African Schools Act (SASA) states that basic
education is compulsory for every child from the age of seven until the learner reaches the
age of fifteen or ninth grade, whichever comes first. It is, however, necessary to emphasise

that even for learners who do not fall within the category of compulsory attendance, access to

45T Circular 01 of 2019 accommodates undocumented children at schools, whilst their parents or caregivers
take steps to secure the requisite documents. The Circular stipulates a maximum period within which such steps
must be taken, and, in part, does so in the following terms:

“The Head of the Department when considering the reasons for the delay in obtaining the birth certificates or
any other relevant documentation required for admission must treat each case on its own merits and may extend
the period within which to obtain the required documentation up to a period of not more than twelve (12)
months from the date on which the undocumented learner was conditionally admitted at school. See Centre for
Child Law v Minister of Basic Education (2017) para 19.

458 |bid section 15. Centre for Child Law vs Minister of Basic Education (2017) held that this section effectively
denies children access to education on the basis of their documentation status, which constitutes unfair discrimi-
nation para 83.

459 Repealed by the Immigration Act 13 of 2002. In Centre for Child Law v Minister of basic education (2017)
para 89 the Court asserted that requirement of learners classified as “illegal aliens” to prove that they have ap-
plied to legalise their stay before they can be admitted to public schools which is well-nigh impossible, if one
has regard to the fact that the children were brought into South Africa illegally and, therefore, cannot meet the
requirements of a residence or study permit. They thus cannot apply to legalise their stay. They have no choice
in their being brought to the country but end up bearing the negative consequences attached to their parents’
choices.

460 Admission Policy section 317.

461 5 Buckland” From policy to practice: The challenges to educational access for non-nationals in South Afri-
ca” (2011) 31 International Journal of Educational Development 367-373.

462 gouth African Schools Act 1996.
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basic education is still legally and constitutionally guaranteed.*®® Moreover, Sections 3(5)
and (6) of SASA impose criminal sanctions on parents or any other persons who prevent a
learner who is subject to compulsory attendance from attending school. Notwithstanding the
obligation of public schools to admit learners and serve their educational requirements with-
out discrimination, certain provisions of the Admission Policy contribute to barriers to ac-
cessing education for stateless children. The Admission Policy does not make provision for

an unconditional admission procedure for children who are undocumented or stateless.

Admittedly, the Admission Policy allows for a minimum three-month grace period and a
maximum 12-month grace period for parents to enroll their children at school without a copy
of a birth certificate, provided that they have applied for one from the Department of Home
Affairs.*5* However, this three-month grace period only applies to children who potentially
qualify for birth certificates from the Department of Home Affairs. A birth certificate is only
issued once the birth of a child has been registered.*®® The Department of Home Affairs re-
quires the identifying documentation of the child’s parent or guardian when registering a
child’s birth.%® Thus, without the necessary documentation, the birth of a child born to an
undocumented parent or guardian will not be registered hence no birth certificate will be is-
sued. Thus, even if the child is provisionally enrolled without a birth certificate, he or she is
at risk of being deregistered from the school for failing to provide a birth certificate. The re-
quirement that a parent, who is in the country illegally, must provide evidence that they have
applied to legalise their stay with the Department of Home Affairs*’ is a further exclusion
for those children whose parents do not have access to this evidence. A stateless parent may

never be able to apply to legalise their stay due to the lack of documentation.

Thus, a non-national child who does not have a birth certificate may be excluded from admis-
sion at a public school, if his or her parents are unable to provide evidence that they have ap-
plied to legalise their stay in the country. This coincides directly with Arendt’s assertion that

463 section 29 (1) of the Constitution.

464 section 15 Admission Policy.

465 BDRA Regulations. Department of Home Affairs https://www.gov.za/services/birth/register-birth (accessed
23 June 2023).

466 gee Regulations to the BDRA.

467 Clause 21 of the Admission Policy.
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the absence of nationality makes a person rightless. In order to enjoy human rights, one needs
to belong to a community (state). Without belonging to a community, stateless people are
considered outsiders with no entitlement to the enjoyment of human rights.*%® Stateless chil-
dren do not belong to any community, hence in Arendt’s view, they are ‘rightless’. Therefore,

stateless children are denied the right to education because they lack nationality.*5°

Section 29 (1)(a) of the South African Constitution states that everyone has a right to basic
education and since the constitution is the supreme law in South Africa, it means that no child
should be denied basic education due to a lack of documentation.*’® This is significant be-
cause it demonstrates the misalignment that often exists in practice between the constitution
and national policy. As rightfully asserted by Arendt, there is a difference between having
human rights and enjoying them. This is the reality for stateless children; they have the right
to education but struggle to enjoy this right. The case that dealt extensively with the exclu-
sionary provisions of the Admission Policy was the case of Centre for Child Law v Minister
of Basic Education.*’* The misalignment that often exists between the constitution and the
national policy was properly illustrated in this case. The brief facts of this case are as follows;
before 2016, the Eastern Cape Basic Education Department (Department) provided funding
to all learners at public schools and independent subsidised schools in the Eastern Cape Prov-
ince regardless of whether or not the learners had identification documents. Funding was
provided to schools based on the actual number of learners in the school, and not on the
number of learners whose identification document particulars were entered into the South
African Schools Administration and Management System. This system ensured that all learn-
ers in the province gained access to basic education and food provided by the National

School Nutrition Program. Consequently, learners without identification documents were

468 | yoon “Cosmopolitanism: The Foundational Ground for a More Inclusive Understanding of Belonging to
Protect the Human Rights of North Korean Stateless Women” (2019) 58 (2) International Migration at 68.
489566 S Buckland Lost in transition: The barriers to educational access for school-age Zimbabwe migrant
children in South Africa and the influences of institutional and social networks on overcoming them (2011).
Callender Thank you for coming? policy, politics, and polity: How education stakeholders interpret post-
apartheid education policy for immigrants in South Africa— the case of Cape Town (PhD thesis, University of
Sussex,2011) at 99.

470This was reaffirmed in the case of Centre for Child Law v Department of Basic Education (2017), where the
court stated that “Section 28 of the Constitution does not permit of a restrictive interpretation; it must be given a
wider interpretation so as to encompass “every child,” and not only children who are South African citizens,
children who are lawfully present in the country, or children in possession of birth certificates para 76. See also,
Governing Body of the Juma Musjid Primary School v Essay (2011) ZACC 761 para 41-42.

471 (2840/2017) [2019] ZAECGHC 126; [2020].
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not excluded from attending school. However, in March 2016, the Department issued a circu-

lar*"? to all public schools and independent subsidised schools which read as follows:

4.1 Schools should update the South African Schools Administration & Management System da-
tabase with the correct National Identity (“ID”) or Passport numbers for all learners in order to

qualify for funding pertaining to each learner.

4.2 In cases where learners do not have ID or Passport numbers, the Department will not transfer

the budget for such learners until valid ID and Passport numbers have been provided.

A subsequent circular was issued by the Department in June 2016,%”® which stated that learn-
ers who did not have identity documents or passport numbers would be removed from
schools. The consequences of the decision to stop funding undocumented children resulted in
their exclusion from schools. The children who were affected by the department’s decision
included children born of South African parents but who have, for a variety of reasons, not
been able to obtain birth certificates, as well as children of foreign nationals residing in South
Africa without the necessary documentation allowing them to reside or study in South Africa.
Certain provisions of the Admission Policy also came under scrutiny in this case. Clause 15
of the Admission Policy makes the admission of children to public schools conditional upon
the production of a birth certificate within 3 months, failure to comply with this condition
results in the child of the defaulting parent being excluded from enrolment. The Court held
that Clause 15 of the Admission Policy effectively denies children access to education based
on their documentation status, which constitutes unfair discrimination.*”* Clause 21 of the
Admission Policy requires parents of learners classified as “illegal aliens” to prove that they
have applied to legalise their stay before they can be admitted to public schools. The Court
held that Clause 21 of the Admission Policy was unconstitutional, as it excluded undocu-

mented children from accessing education. The Court further held that the right to educa-

472Circular 06 of 2016
https://www.eccurriculum.co.za/Circulars/2016_Circulars/Circular%206%200f%202016%201D%20Numbers.p
df (accessed 6 June 2023).

473 Centre for Child Law vs Minister of Basic Education para 17.
474 | bid para 83.
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tion*® extends to everyone within the boundaries of South Africa; their nationality or immi-

gration status is immaterial.*’®

As much as the Court, in this case, declared that the requirement that learners need to provide
documentation in order to be enrolled at public schools, was unconstitutional and invalid, un-
documented children continue to be excluded from public schools due to a lack of documen-
tation.*’” Moreover, while this decision seems to provide some relief for public schools, the
issue of whether independent schools are obliged to admit students without legal documenta-
tion was not discussed in this case because the issues pertained to policies in public schools.
For example, the question of whether there is an obligation for independent schools to ensure
access to education for stateless children was somewhat addressed in a recent Constitutional
Judgement. In 2020, the South African Constitutional Court attempted to address the issue of
education and access as it related to public schools in the case of AB v Pridwin Preparatory
School. 478 Pertinent to note, that the main issue in this case was not access to education per
se but rather, the determination of the constitutional rights of children in the private education
system and the constitutional obligations of independent schools towards those children.*”
The issue, in this case, pertained to a specific contract between the school and the parents.

The relevant clause read as follows:

“The School has the right to cancel this Contract at any time, for any reason, provided that it gives you
a full term's notice, in writing, of its decision to terminate this Contract. At the end of the term in ques-
tion, you will be required to withdraw the Child from the School, and the School will refund to you the
amount of any fees pre-paid for a period after the end of the term less anything owing to the School by

yOU" 480

A summarised version of the facts is that the headmaster of the school terminated the contract
between the parents of two boys and the school due to the alleged misconduct of the boys.

This meant that the boys had to be removed from the school. The matter was first brought to

475 section 29 (1) a of the South African Constitution.
476 Centre for Child Law vs Minister of Basic Education 90.

477 Research shows that the lack of proper documentation for migrant children is a key impediment to full par-
ticipation in schooling see, S Blessed-Sayah at al “Social psychological perspective on schooling for migrant
children: A case within a public secondary school in South Africa” (2022) 86 Journal of Education (University
of KwaZulu-Natal) at 143-163. See also, “Schools still turning away immigrant children” News24 23 March
2021 https://www.news24.com/life/archive/schools-still-turning-away-immigrant-children-20210323 (accessed
8 June 2023). “Learners who are unable to provide ID documentation are being removed from schools, says the
Centre for Child Law” CapeTalk 567 FM capetalk.co.za/articles/353682/lack-of-documentation-should-not-
block-any-child-s-access-to-education. (accessed 11 August 2023).

478AB v Pridwin Preparatory School (2020) ZACC.

479 Para 4.
480 Para 8.
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the Gauteng High Court. The High Court dismissed the application and held that the school
had no obligation to provide basic education. *8* Nor is there any contractual nexus between
it and the state. “¢2The Gauteng High Court held further that the right to basic education in
Section 29(1) of the South African Constitution did not include the right, on the part of a
learner, to attend a wholly independent school.*®® To find otherwise would entitle every
learner to attend only the best wholly independent schools.*®* The matter was subsequently
taken to the Supreme Court of Appeal and was also dismissed by the Court for the same rea-
sons.*®® The matter was subsequently brought to the Constitutional Court. The issues that the
Constitutional Court dealt with, were the best interest of a child who is in a private school, as
well as the right to education for a child who attends a private school. The Court held that
private schools are independent of the State and as such are under no obligation to provide
basic education to children as envisaged by Section 29 (2) of the Constitution.*®® The court
held that the relevant question is what the right to education entails for children who attend
private schools.*®"The Constitutional Court held that the right to provide access to basic edu-
cation does not extend to private schools but once an independent school provides basic edu-
cation, it is then required to ensure that the right to basic education of children attending the

independent school is not negatively infringed. 4%

What can be gathered from the judgment of the Constitutional Court is that there is no gen-
eral obligation on private schools to grant access to basic education. However, once a child is
enrolled in an independent private school, then is there is an obligation on the school to en-
sure that the child’s access to education is not violated. The obligations of non-state actors in
as far as access to basic rights including education remains a controversial issue.*®° For ex-
ample, Section 8 of the South African Constitution provides that “a provision of the Bill of
Rights binds a natural or a juristic person if, and to the extent that, it is applicable, taking into
account the nature of the right and the nature of any duty imposed by the right”. It seems that

the Constitutional Court, in the above case, did not deviate from this constitutional provision

8L 1pid para 27-28

82 bid.

483 Ibid 32-33.

84 bid.

485 AB v Pridwin Preparatory School (2018) ZASCA.

486 AB v Pridwin Preparatory School (2020) ZACC para 77.
487 para7s.

488 para 88.

489 Human Rights Library A Training resource Obligations of State and Non-State Actors
http://hrlibrary.umn.edu/edumat/IHRIP/circle/modules/module9.htm (accessed 12 August 2023).
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but instead confirmed the limitations applicable to non-state actors where some rights are

concerned.

As alluded to, the obligations of non-state actors remain controversial. This is already prob-
lematic for children with nationality and becomes much worse for stateless children. Indeed,
terminology on issues of human rights violation of international human rights standards is
beginning to embrace “all parties” rather than just states. For example, the Human Rights
Committee (HRC) in its Resolution 9/17 of 18 September 2008 on the situation of human

rights in Sudan, called on:

“all parties to respect their obligations under international human rights law and international humani-
tarian law, in particular with regard to the protection of civilians, and to end all attacks on civilians,
with a special focus on vulnerable groups, including women, children and internally displaced persons,

as well as human rights defenders and humanitarian workers.”

Similarly, in Resolution 7/35 of 23 March 2008 on Assistance to Somalia in the field of hu-
man rights, the HRC demanded that:

“all parties in Somalia reject and stop all acts of violence, abstain from engaging in hostilities, prevent
any act likely to increase tension and security and fully respect their obligations under international

human rights law and international humanitarian law.”

Successive resolutions by the HRC have adopted similar wording, thus, underscoring the
shift towards recognition of the changing nature of duty-bearers in as far as human rights ob-
ligations are concerned in terms of international human rights law. The Articles on the Re-
sponsibility of States for internationally wrongful acts, which represent customary interna-
tional law, foresee the possibility imposing obligations on non-state actors. Article 9 these

Articles states that

“the conduct of a person or group of persons shall be considered an act of a State under international
law if the person or group of persons is in fact exercising elements of the governmental authority in the
absence or default of the official authorities and in circumstances such as to call for the exercise of

those elements of authority.”4%°

In general, states are not responsible for acts committed by private entities or persons. How-
ever, in certain circumstances a state can be legally responsible at the international level for

violations of international law committed by non-state actors. This is so when the non-state

4% International Law Commission, ‘Draft articles on Responsibility of States for Internationally Wrongful Acts,
with commentaries’, in Yearbook of the International Law Commission, 2001, Vol. I1, Part Two.
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actor has exercised elements of governmental authority in the absence or default of official

state authorities and in circumstances where it was necessary to so act.

A number of United Nations Special Procedures have discussed the applicability of human
rights to non-state actors. For instance, following a mission to Sri Lanka, the United Nations

Special Rapporteur on extrajudicial, summary or arbitrary executions stated:*%

“Human rights law affirms that both the Government and the LTTE [Liberation Tigers of Tamil Eelam
— which is a non-state actor] must respect the rights of every person in Sri Lanka. Human rights norms
operate on three levels — as the rights of individuals, as obligations assumed by States, and as legiti-
mate expectations of the international community. The Government has assumed the binding legal ob-
ligation to respect and ensure the rights recognised in the International Covenant on Civil and Political
Rights. As a non-State actor, the LTTE does not have legal obligations under [the International Cove-
nant on Civil and Political Rights],*®? but it remains subject to the demand of the international commu-
nity, first expressed in the Universal Declaration of Human Rights, that every organ of society respect

and promote human rights.”

The Office of the High Commissioner for Human Rights has consistently taken the position
that “non-State actors that exercise government-like functions and control over a territory are
obliged to respect human rights norms when their conduct affects the human rights of the in-
dividuals under their control.”#%® The 2014 Joint Report on the mission to Lebanon and Israel
by a group of four special procedure mandate holders noted, in relation to Hezbollah, that
“the Security Council has long called upon various groups which Member States do not rec-
ognise as having the capacity to do so, to formally assume international obligations to respect
human rights. It is especially appropriate and feasible to call for an armed group to respect
human rights norms when it “exercises significant control over territory and population and

has an identifiable political structure.”*%*

491 Special Rapporteur on extrajudicial, summary or arbitrary executions, Phillip Alston, E/CN.4/2006/53/
Add.5, 27 March 2006, paragraph 25.

492 But note that this particular sentence can be alternatively used by the respondent to argue that even interna-
tional organs have acknowledged the absence of obligations on the part of non-state actors).

493 7 OHCHR, Human rights violations emanating from Israeli military attacks and incursions in the Occupied
Palestinian Territory, particularly the recent ones in the occupied Gaza Strip - Report of the High Commissioner
for Human Rights on the implementation of Human Rights Council resolution 7/1, A/HRC/8/17, 6 June 2008,
paragraph 9. OHCHR reiterated its position in a 2011 publication on the international legal protection of human
rights in armed conflict: ‘Concerning international human rights obligations, the traditional approach has been
to consider that only States are bound by them. However, in evolving practice in the Security Council and in the
reports of some special rapporteurs, it is increasingly considered that under certain circumstances non-State ac-
tors can also be bound by international human rights law.” See OHCHR, The international legal protection of
human rights in armed conflict, 2011, p 24.

494 Mission to Lebanon and Israel (7-14 September 2006), prepared jointly by the Special Rapporteur on extra-
judicial, summary or arbitrary executions, Philip Alston, the Special Rapporteur on the right of everyone to the
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In light of the above developments, one could argue that independent organs or non-state ac-
tors are mandated to ensure that stateless children access basic rights.**> However, these de-
velopments remain unsettled and no consensus on them has been arrived at.*%® In this regard,
Andrew Clapham argues that although non-state actors are among the greatest violators of
human rights, there are no treaty obligations under international human rights law to hold
them accountable.*” The universal and regional human rights instruments are all formulated
in terms of states’ obligations.*®® The objective of human rights treaties is to establish norms
for regulating the relationship between states and individuals living under their jurisdiction,
and in consequence human rights treaties are not intended to govern violations by non-state
actors.*%® Effectively, international human rights law rules are state based® and are generally
focused on states, therefore, stateless children would struggle to claim protection of basic
rights from non-state actors.

It is also to be noted that the Pacta sunt servanda rule, a principle entrenched in international

law®>%t in article 26 of the Vienna Convention of the Law of Treaties 1969, equates treaties to

enjoyment of the highest attainable standard of physical and mental health, Paul Hunt, the Representative of the
Secretary General on human rights of internally displaced persons, Walter Kélin, and the Special Rapporteur on
adequate housing as a component of the right to an adequate standard of living, Miloon Kothari, A/HRC/2/7, 22
December 2014 para 19.

495 gee A Clapham Human Rights Obligations of Non-State Actors (2006) at 31. General Comment no 5 on
“State Party Obligations under the African Charter on the Rights and Welfare of the Child (Article 1) and sys-
tems  strengthening  for  child  protection at 46. The role of none-state  actors
https://www.humanrights.is/fen/human-rights-education-project/human-rights-concepts-ideas-and-fora/human-
rights-actors/the-role-of-non-state-entities (accessed 15 October 2023).

496N santarelli “Non-State Actors’ Human Rights Obligations and Responsibility under International Law”
(2008) Revista electronica de estudios internacionales. Clapham Human Rights Obligations of Non-State Actors
at 33.

497 Clapham Human Rights Obligations of Non-State Actors at 88. “Human rights obligations of non-state ac-
tors in conflict situations” (2006) 88 International Review of the Red Cross 863. See also, S “Bakare Boko Ha-
ram and the child’s right to education in Africa: Examining the accountability of non-state armed groups”
(2018) 18 African Human Rights Law Journal at 166.

498 UNHCR International Human Rights https://www.ohchr.org/en/instruments-and-mechanisms/international-
human-rights-
law#:~:text=By%20becoming%20parties%20t0%20international,the%20enjoyment%200f%20human%?20rights
(16 October 2023).

499 v Ronel “Human Rights Obligations of Territorial Non-State Actors” (1948) 46 Cornell International Law
Journal at 23-24.

500R0onel Cornell International Law Journal at 22. United Nations Children’s Fund A Human rights-based ap-
proach to Education for All: a framework for the realization of children's right to education and rights within
education (2007) at 50. https://unesdoc.unesco.org/ark:/48223/pf0000154861 (accessed 19 October 2023).

501 The role of domestic courts in implementing International human rights treaties. Report of the Human
Rights Committee, 103rd session [17 October—4 November (2014) para 50
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)036-e. (accessed 18 Oc-
tober 2023).
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contracts and demands that they be interpreted in good faith.>> However, the wording of
human rights treaties (contracts) has not yet evolved in a corresponding fashion to appropri-
ately address the challenges brought about by the new means through which rights are violat-
ed, including, by non-state actors.%® Most of the obligations under international human rights
law were formulated with the understanding that states are the primary duty bearers.>** Until
such time as international human rights law treaties are reformed through amendment, one
could argue that the existing treaties must be interpreted in good faith and the contract that
states signed up being kept.

Moreover, in terms of article 34 of the Vienna Convention of the Law Treaties 1969 which
governs the interpretation of treaties, “A treaty does not create either obligations or rights for
a third state without its consent.” It could then be argued that the obligations in treaties signed
by South Africa cannot be extended to non-state actors as to do so would be to undermine 34
of the Vienna Convention on the Law of Treaties 1969 which prohibits extending obligations
to third parties without their consent. Non-state actors did not take part in treaty ratification
(i.e., did not enter into contract through ratification) and did not consent to these obligations.
One therefore gathers that stateless children struggle to have recourse and protection from
both the state and from non-state actors in as far access to basic rights is concerned, with im-
plementation of basic rights including education being uneven across South Africa.>® Under
these circumstances, stateless children and other children without documentation have suf-

fered the brunt of such uneven implementation.

502 Article 26 states: “Every treaty in force is binding upon the parties to it and must be performed by them in
good faith”.
03B akare African Human Rights Law Journal at 146-170.

504 see for example, the CRC, ACRWC, ICCPR, ICESCR, etc. all of which South Africa has ratified and is
therefore bound by the obligations therein. The obligations make no mention of non-state actors and so do the
general comments developed to interpret these treaties. Also see, Y Ronel “Human Rights Obligations of Terri-
torial Non-State Actors” (1948) at 25.

%055 Mateus and K Shange “Broken & unequal: the South African education system and the attainment of the
right to basic education through litigation” (2021) 15 Pretoria Law Student Review 353-369. L Arendse “The
South African Constitution's empty promise of "radical transformation™: unequal access to quality education for
black and/or poor learners in the public basic education system” (2019) 23 Law, Democracy and Development
at 100-147.Amnesty International “South Africa: Broken and unequal education perpetuating poverty and ine-
quality” 11 February 2020 https://www.amnesty.org/en/latest/news/2020/02/south-africa-broken-and-unequal-
education-perpetuating-poverty-and-inequality/ (accessed 18 October 2023).
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A study conducted in 2013°% found that policy implementation is uneven in South African
educational institutions and that policy on immigrant education is a part of this misalignment.
Education policies are not made in a vacuum but are influenced by external factors inside and
outside of a nation’s borders. For example, factors such as socio-cultural context, economics,
and globalisation can all influence education policy creation, interpretation, and implementa-
tion.>%” As seen in the case discussed above, this may lead to stateless children being exclud-
ed from exercising their right to education on an equal basis with children who are docu-
mented or have citizenship. Even when the courts do intervene to try and enforce the provi-
sions of the constitution, undocumented children continue to be denied access to education.
In some instances, undocumented children are enrolled at public schools but are often not

able to sit for final exams due to a lack of documentation.>%

From the above discussion, it is evident that nationality, legal recognition, or documentation
is a requirement for accessing basic rights,>°° thus making it difficult for stateless children to

enjoy basic human rights.>°

It has been noted that despite the courts declaring that refusing
to admit learners who lack documentation amounts to unfair discrimination and against the
constitution, undocumented children are still being refused admission.>'! Arguably, the judi-
ciary plays a crucial role in enforcing the Constitution and thereby protecting the rights of
stateless children. However, courts are not easily accessible to all. The 37 learners who were
affected by this policy were fortunate to have an organisation like the Centre for Child Law
to litigate on their behalf, however, this is not the case for every stateless child in South Afri-

ca who is being denied access to basic rights.

%06 T Callender Thank you for coming at 105.
%07 Ipid 102.

508 g Blessed-Sayah et al “Social psychological perspective on schooling for migrant children: A case within a
public secondary school in South Africa” (2022) 86 Journal of education: Durban at 151. “Education system
fails undocumented learners” Mail & Guardian 31 January 2020.https://mg.co.za/article/2020-01-31-education-
system-fails-undocumented-learners/ (accessed 17 January 2023).

5097he spokesperson for the Department of Education Elijah Mhlanga stated in an interview that “it is good that
a court case (referring to Centre for Child Law vs Department of Basic Education 2840/2017), had been won
but the bottom line is that learners without documentation will forever be disadvantaged if their parents do not
present themselves to the department of home affairs and receive assistance” Bongekile Macupe Education sys-
tem fails undocumented learners Mail & Guardian 31 January 2020.T Callender (2013) 99.

510 gee also, Chiyangwa and Rugunanan Experiences of Mozambican Migrant Children in Bushbuckridge,
Mpumalanga, South Africa.

Sll7he spokesperson for the Department of Education Elijah Mhlanga stated in an interview, even after the
judgment (Centre for Child Law vs Department of Basic Education 2840/2017), schools were turning learners
without documentation away because they do not know how to admit learners who are not documented “Educa-
tion system fails undocumented learners” Mail & Guardian 31 January 2020.See also, Sayah et al. (2022) 86.
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This section has illustrated that nationality, which Arendt has conceptualised as “the right to
have rights”, is a condition precedent to accessing education in South Africa despite the con-
stitutional guarantee of education for every child. Therefore, the glamorous notion of educa-
tion as an inherent basic human right for all including stateless children is a myth. As demon-
strated through the work of various authors,®? stateless and undocumented children are ex-
cluded from accessing education through different policies and practices. Even though the
South African Constitution and the SASA guarantee free compulsory basic education for all,
subsequent policies such as the Admission Policy and other government circulars make this
right impossible to attain for stateless children.>®® Therefore, the framing of legislation and

policies sometimes has the effect of limiting access to rights for stateless children.

5.2.  The National Health Act 61 of 2003

The National Health Act aims to provide a framework for a structured uniform health system
within the Republic of South Africa, taking into account the obligations imposed by the con-
stitution and other laws on national, provincial, and local governments concerning health ser-

vices; and to provide for matters connected therewith.

Section 27 of the South African Constitution states that everyone has the right to access basic
healthcare services and that no one may be denied emergency medical treatment. This means
that stateless children may not be refused basic health care and emergency medical treatment
due to a lack of nationality. Section 4 (1) of the National Health Act gives the minister the
discretion to prescribe conditions relating to who should qualify for free health. The only ex-
ception provided by Section 4 of the National Health Act is that children and pregnant or lac-
tating women have access to free healthcare services, irrespective of their documentation sta-
tus or nationality. However, despite an international human rights discourse embedded in the
South African Constitution and the National Health Act, government policies and regulations

divert from the constitution concerning healthcare access.®* An example of this divergence

512 5 Buckland Lost in transition: The barriers to educational access for school-age Zimbabwe migrant children
in South Africa. T Callender Thanks for coming at 99.

513Sayah et al. Journal of education: Durban at 145.

S14 1 Alfaro-Velcamp “Don’t send your sick here to be treated, our own people need it more”: immigrants’ ac-
cess to healthcare in South Africa” (2017) 13 (1) International Journal of Migration, Health and Social Care at
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can be seen in certain provisions in the Immigration Act 13 of 2002, thus contributing to the
challenges faced by undocumented people who try to access the right to medical services. In
this instance, the National Health Act is undermined by the Immigration Act 13 of 2002.%%° In
terms of the Immigration Act, medical care providers are to ascertain the legal status of pa-

tients before administering care. According to Section 44 of the Immigration Act:

“When possible, any organ of state shall endeavor to ascertain the status or citizenship of the persons
receiving its services and shall report to the Director-General any illegal foreigner, or any person
whose status or citizenship could not be ascertained, provided that such requirement shall not prevent

rendering of services to which illegal foreigners and foreigners are entitled under the Constitution or

any law”.

As a consequence, undocumented individuals, among which are stateless children, are usual-
ly reluctant to seek medical and other assistance due to their lack of documentation for fear of
possible arrest, detention, and even deportation.®® Furthermore, undocumented people have
difficulty accessing healthcare for reasons including the wording of policies and what has
been termed as “medical xenophobia”.®'’ “Medical xenophobia” refers to the attitudes and
practices of medical practitioners and healthcare workers towards a certain group, specifical-
ly the undocumented, refugees, and migrants, resulting in medical mistreatment of the person
seeking healthcare.®® For instance, in a district hospital in the Western Cape, an Angolan pa-
tient died as a result of failing to get the necessary medical attention. The Cardiology Unit

declined to assess him because it was their understanding that they could not provide

53-68. J White et al. “Social exclusion and the perspectives of health care providers on migrants in Gauteng
public health facilities, South Africa” (2020) 15 (2) PLoS ONE 1-19.

515 Hereinafter the Immigration Act.

516 Mukumbang et al. “Unspoken inequality: how COVID-19 has exacerbated existing vulnerabilities of asy-
lum-seekers, refugees, and undocumented migrants in South Africa” (2020) 19(141) International Journal for
Equity in Health at 2-7. Dr Tasanya Chinsamy Doctors without Borders “Access to healthcare remains a chal-
lenge for migrant mothers and children in Gauteng Hospitals” (14 December 2022)
https://www.msf.org.za/news-and-resources/press-release/access-healthcare-remains-challenge-migrant-
mothers-and-children. Social Development on denial of access to basic health care to migrant women and chil-
dren 23 March 2023 https://www.gov.za/speeches/denial-access-basic-health-care-has-detrimental-effects-
migrant-women-and-children-23-mar (accessed 8 June 2023). South African Human Rights Commission Ensur-
ing access to health and access to health care for migrants: A right and good public health practice (1 July 2018)
https://www.sahrc.org.za/index.php/sahrc-media/opinion-pieces/item/1422-ensuring-health-and-access-to-
health-care-for-migrants-a-right-and-good-public-health-practice (accessed 8 June 2023).

517 See J Crush and G Tawodzera “Medical Xenophobia and Zimbabwean Migrant Access to Public Health
Services in South Africa” (2014) 40(4) Journal of Ethnic and Migration Studies 655-670.

518366 J Crush & G Tawodzera at 660. Kholofelo Mphahlele Opinion: What the law says about medical xeno-
phobia in South Africa 13 May 2022, Thembi Mahlathi and Sibusisiwe Ndlela Opinion: Mothers and babies pay
the price for medical xenophobia 9 September 2022.
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healthcare to a foreign patient until the medical superintendent had approved the treatment.
Unfortunately, the patient died while waiting for the approval.®® In another instance, an un-
documented woman died from cancer after the hospital refused to continue with her chemo-
therapy treatment upon finding out that she was undocumented.®? In another isolated inci-
dent,>?! a two-year-old Zimbabwean boy died from rat poisoning after his mother had taken
him to a public hospital for urgent care.®?? The child’s mother took him to the nearest public
hospital where he was transferred to another public hospital for urgent care. Upon arriving at
the hospital, the administrative staff informed her that before the child could be treated, she
needed to provide the child’s birth certificate or pay R5,000.523 On the way home to fetch the
birth certificate, the child’s condition worsened and he died.%** In terms of the Gauteng Hos-
pitals Ordinance Amendment Act 4 of 1999, the chief executive officer of a hospital may re-
quire identification documents before admission to a hospital, except where deferring treat-
ment may have “dangerous or detrimental consequences.”?® Therefore, as much as the Na-
tional Health Act provides for the right to access healthcare, undocumented people still face

various challenges when they try to exercise this right.

The challenge faced by undocumented persons in accessing healthcare has gained the atten-
tion of human rights organisations such as SECTION27,°2¢ which speaks of the urgency of
the problem. In June 2022, SECTIONZ27, together with other affected persons, launched liti-
gation in the Gauteng Division of the High Court of South Africa, to confirm access to free
healthcare for all pregnant and lactating women, and children under six, including persons
seeking asylum, undocumented persons and persons affected by statelessness. In Section 27 v
MEC for Health,>?” SECTION27 alleged that undocumented pregnant and lactating women

and children have been denied access to basic healthcare at various public hospitals in and

519 1 Alfaro-Velcamp Don’t send your sick here to be treated, our own people need it more”: immigrants’ ac-
cess to healthcare in South Africa (Masters thesis, UCT,2015).
520 |1

Ibid.

521 see para 8 of court papers submitted in Section 27 v The Minister of Health 22/05/31. According to the
Court Papers, there is evidence that there have been many instances where undocumented mothers and children
were refused healthcare due to a lack of documentation.

522 Alfaro-Velcamp Don’t send your sick here to be treated, our own people need it more at 62.
523 |pid.

524 |pid.

525 section 5.

526 A South African non-profit human rights organisation.

%27 22119404,
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around Gauteng.>?® In April 2023, the court held that all pregnant and lactating women, and
children under six, irrespective of nationality and documentation status, have the right to ac-
cess free health services at all public health establishments, including hospitals. The court
held further that Gauteng Regulations and a policy, introduced by the Gauteng Department of
Health in 2020, that denies free healthcare services to pregnant and lactating women, and
young children who are asylum seekers, undocumented, or persons affected by statelessness
were declared unlawful.>?® Seemingly, with the proposed 2019 National Health Insurance
Bill, the ability for undocumented people to access healthcare will become more challenging.
In terms of the proposed National Health Insurance Bill, children born to asylum seekers and
undocumented migrants will be entitled to basic healthcare services as enshrined in Section
28 of the South African Constitution.>® However, there is no definition of what the basic
healthcare services package includes, therefore it is not clear what these children are entitled
to. Moreover, the provision of these basic healthcare services is only effective once the child
is born and excludes antenatal services while the asylum seeker or undocumented migrant
mother is pregnant. Thus, although Section 4 of the National Health Act ensures access to
basic healthcare with no condition, there have been subordinate laws and practices imple-

mented in hospitals around the country that have limited access for stateless persons.>3!

Consequently, although stateless children are endowed with rights, they struggle to access
them as they are often excluded due to a lack of nationality.>3? This section has, again, illus-
trated that nationality, which Arendt has conceptualised as “the right to have rights”, is a
condition precedent to accessing healthcare in South Africa despite the constitutional guaran-
tee to basic healthcare for every child. As demonstrated in this section and through the work

533

of various authors,>* stateless and undocumented children have difficulty accessing

healthcare in South Africa as a result of policies and practices that distinguish between state-

528 5ee Section 27 v MEC for Health 22/19404. Crush and Tawodzera Journal of Ethnic and Migration Studies
at 660-662. Section 27 v The Minister of Health 22/05/31

529 |pid para 3.

530 gection 4 National Health Insurance Bill 2019.

531 gection 27 v The Minister of Health 22/05/31. The matter has not been decided yet.

532 Tamsin Metelerkamp “No cash, no care — Gauteng hospitals turn away undocumented children and preg-

nant women” Daily Maverick 20 November 2022 https://www.dailymaverick.co.za/article/2022-11-30-no-cash-
no-care-gauteng-hospitals-turn-away-undocumented-children-and-pregnant-women/ (accessed 8 June 2023).

533 Sayah et al. Journal of education: Durban at 143-163. T Alfaro-Velcamp “Don’t send your sick here to be
treated, our own people need it more”: immigrants’ access to healthcare in South Africa” (2017) 13 (1) Interna-
tional Journal of Migration, Health and Social Care 53-68. J Crush and G Tawodzera Journal of Ethnic and
Migration Studies at 655-670.
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less individuals and nationals.>** Even though the constitution and the health act guarantee
access to healthcare for all, subsequent policies and government regulations such as the
Gauteng Hospitals Ordinance Amendment Act 4 of 1999, make this right impossible to attain
for stateless children. The framing of legislation and policies sometimes has the effect of

limiting access to rights for stateless children.

5.3.  Social Assistance Act 13 of 2004

The aim of the Social Assistance Act 13 of 2004 (hereinafter the Social Assistant Act) is to
provide for the rendering of social assistance to persons; to provide for the mechanism for the
rendering of such assistance; to provide for the establishment of an inspectorate for social
assistance; and to provide for matters connected therewith. In South Africa, the government
provides social grants to certain people who are in need**®and these grants are administered
through the South African Social Security Agency (SASSA).>%® The Social Assistance Act
provides for the payment of a child support grant, care dependency grant, foster child grant,
disability grant, older person’s grant, war veterans grant, a grant-in-aid, and social relief of

distress.>3’

In terms of the Social Assistance Act and collaboration with the Minister of Finance, social
grants are made available by the Minister of Social Development from the money received
from Parliament.>3 The social grants that are directly relevant to children are the child sup-
port grant, care dependency grant, and foster child grants. The most relevant grant for state-
less children is the child support grant, thus, this will be the social grant that will be referred
to and discussed in this section. The child support grant is only accessible to children who are
South African nationals, children with refugee status, and children of permanent citizens.>*°
Stateless children and undocumented children are not eligible to apply for a social grant. A

child support grant is made available to a child in need through the child’s caregiver. In order

534 This is despite the intervention of the courts. See Section 27 v Department of Health 22/19404, “Struggle for
migrant health rights still far from over after landmark judgment” News24 (22 April 2023)
https://www.news24.com/news24/opinions/columnists/guestcolumn/opinion-struggle-for-migrant-health-rights-
still-far-from-over-after-landmark-judgment-20230422.

535 T Lubisi et al. “International Human Rights Law and the Access of Children of Asylum Seekers to Social

Assistance in South Africa” (2020) 53 The Comparative and international law journal of southern Africa at 2-
32.

536 south African Social Security Agency Act 9 of 2004.

537 section 6-13.

538 | ubisi et al. The Comparative and international law journal of southern Africa at 23-24.
539 Section 10 of the Regulations in terms of the Social Assistance Act.
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to apply for a social grant, the caregiver must be a South African citizen, have refugee status,
or be a permanent resident. The application must be accompanied by a South African identity
document or proof of refugee status of the caregiver. In terms of Section 13 (1) of the Social
Assistant Act 2004 (the Social Assistant Act Regulations), a caregiver applying for a social
grant for their child is required to submit an identity document and the child’s birth certifi-
cate. A child’s right to access social grants depends on the nationality status of the caregiver
and valid proof of birth of the child. Consequently, children of stateless and undocumented
parents or caregivers are excluded from accessing social grants.®*® Section 27(1)(c) of the
South African Constitution guarantees everyone the right to have access to social security and
if they are unable to support themselves and their dependents, appropriate social assistance
should be provided. The regulations were subsequently amended to include a provision that
allows officials to accept alternative identifying documentation.®*! Alternative proof of iden-
tity includes a baptism certificate, a clinic card, a school report, and a sworn statement by a
reputable person (e.g. councillor, traditional leader, social worker, minister of religion) who
knows the applicant and the child.>*? This is indeed good progress for stateless children,
however, not every stateless child will have access to any of this alternative documentation.
Many stateless children do not have access to schools or clinics and do not have a clinic card
or a school report.>** Moreover, SASSA, which is responsible for administering social grants,
requires that grant beneficiaries apply to the Department of Home Affairs within three
months for proper identifying documents. Once the person provides proof of having applied
for their documents, the social grant will continue to be paid until the beneficiary receives
their identity documents and returns to the SASSA office to update their records. However, if
they do not apply for these documents and do not return to SASSA to confirm that this has
been done within the three months, payment of their grant may be suspended.®>** Although it

has been established that the term *everyone’ in the constitution applies to all people who live

540 |pid. See also, Lubisi et al. The Comparative and international law journal of southern Africa at 23-24.

%41 section 11(1) of the 2008 Regulations of the Social Assistance Act of 2004.

%42 5 Smith and L Smith Rapid Appraisal of Home Affairs Policy and Practice Affecting Children in South Af-
rica (2007) Cape Town: Alliance for Children’s Entitlement to Social Security at 20-21.

>3Unicef Universal Child Benefit Case Studies: The experience of South Africa (July 2019) 3
https://www.unicef.org/media/70486/file/ZAF-case-study-2020.pdf. (accessed 23 June 2023).

544500 https://legalfundi.com/legal-question/what-can-you-use-for-proof-of-identity-when-applying-for-a-
social-grant/ (accessed 16 June 2023).
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in South Africa®® so actual access to this right remains elusive, with stateless children being

among those left out.

This section has, again, illustrated that nationality is a condition precedent to access social
security in South Africa, despite the constitutional guarantee to access social security, thus,
putting into question the inalienability of the right to social security. As demonstrated in this
section, stateless and undocumented children are excluded from accessing social security due
to a lack of documentation. Although the constitution guarantees social security for all, poli-
cies and laws such as the Social Assistant Act make this right impossible to attain for state-
less children. The framing of legislation and policies sometimes has the effect of limiting

access to rights for stateless children or, in this case, excluding access altogether.

6. Conclusion

In this chapter, I conducted an analysis of selected laws on basic rights including healthcare,
education, and social security, to assess whether it is viable for stateless children to access
basic rights despite their lack of nationality. In conducting this analysis, Arendt’s renowned
“right to have rights” has been critically analysed and used as a lens to advance the argument
that nationality, which Arendt has conceptualised as “the right to have rights”, is a condition
precedent to accessing basic rights in South Africa contrary to the notion that to access hu-
man rights, a stateless child does not have to be anything other than be born a human being.
This analysis has challenged the notion of the inalienability of human rights for stateless
children. A critical analysis of the concept of universal human rights has led to the conclusion
that as much as rights may be universal this does not translate to universal enjoyment of these
rights. The chapter also discussed the position of international bodies such as the Human
Rights Council, Office of the High Commissioner for Human Rights and the United Nations.
Additionally, the chapter has also demonstrated and underscored that the framing of legisla-
tion and policies has had the effect of limiting access to rights for stateless children. This
makes nationality relevant in children’s access to basic rights in South Africa. Therefore,

based on the analysis in this chapter, attaining nationality by stateless children is the only vi-

545 5ee Khosa v Minister of Social Development para 127. T Lubisi et al. “International Human Rights Law and
the Access of Children of Asylum Seekers to Social Assistance in South Africa. V Neluvhalani-Caquece “State-
lessness and COVID-19 in South Africa™ (2022) 37 (1) Southern African Public Law at 2-28. Scalabrini Centre
of Cape Town v Minister of Social Development 22808/2020.
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able solution to protecting stateless children. The critical question that remains unanswered is
whether there is an obligation on South Africa to grant stateless children nationality. The next

chapter resolves this question with a focus on treaties as sources of international law.
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CHAPTER FIVE: TREATY LAW AND THE OBLIGATION (OR LACK THEREOF)

TO GRANT NATIONALITY TO STATELESS CHILDREN

1. Introduction

The previous chapter assessed whether stateless children can effectively access basic rights in
South Africa. A conclusion was drawn that lack of nationality poses major barriers to access-
ing basic rights, thus, making nationality a prerequisite for the enjoyment of basic rights. A
vital starting point to vouching for nationality is resolving the issue of whether there is an ob-
ligation on South Africa to grant stateless children nationality. In this chapter, | critically ana-
lyse a range of international conventions to determine how the notion of nationality has been
framed under international law and to decide whether such framing places an obligation on
South Africa to grant nationality to stateless children. This will be done by analysing the trea-
ty framework at the United Nations level and the African Union level. However, before this
engagement, the chapter unpacks the notion of nationality and how the principle of state sov-
ereignty places some limitations on the right to nationality.

2. State Sovereignty as a Limitation to Nationality

The principle of state sovereignty advances the view that states have the prerogative to de-
termine how they exercise and apply their laws. This means that as much as international law
may set standards and principles, states are the ones who ultimately decide how those princi-
ples are applied. Articles 1 and 2 of the Hague Convention Relating to Certain Questions on

Conflict in Nationality Laws of 1930 state the following:

“It is for each State to determine under its own law who are its nationals. This law shall be recognised
by other States in so far as it is consistent with international conventions, international custom, and the
principles of law generally recognised with regard to nationality.” Any question as to whether a person
possesses the nationality of a particular State shall be determined in accordance with the law of the
State.”
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This principle was reaffirmed by the International Court of Justice (ICJ) in Liechtenstein v.

Guatemala 46

where it was stipulated that “it is for every sovereign State to settle by its own
legislation the rules relating to the acquisition of its nationality; and that nationality is within
the domestic jurisdiction of the State.”” Since it is left to the states to determine who its na-
tionals are, states have generally limited nationality to those with a “genuine connection”
with the state. The laws of most, if not all States, contain criteria for establishing such con-
nection, amongst which are place of birth, family ties, parentage, or place of residence.>*’
Similarly, in buttressing the limits that state sovereignty places on the acquisition of national-

ity, the case of Conseil d’ Etat, in Messiah v Minister of the Interior,>*® held as follows:

“acts of sovereignty are those which concern the high policies of the state, such as the measures which
the government takes in virtue of its powers to safeguard the internal as well as the external sovereign-
ty of the state. In light of this, nationality which is the juridical link uniting an individual with a state,
concerns the sovereignty of the state, whose function it is to determine which individual enjoys its na-

tionality and to impose on them the restrictions and responsibilities it decides upon”.

From the finding in the above case, one gathers that states have the discretion and power to
determine who is considered a national and who is not. Thus, in principle, the notion of na-
tionality under international law falls within the purview of domestic jurisdictions. Because
states are sovereign entities, they enjoy broad discretion to enact laws that determine who

should be a national of their country. This is a limitation on the right to acquire nationality.

3 The prospects of nationality as a solution to statelessness as framed by selected
rights bodies

In the forgoing chapter, the challenges faced by stateless children in accessing rights were
highlighted. The discussion, in that chapter, demonstrated that a lack of nationality puts state-
less children at a disadvantage. To determine the extent of South Africa’s obligation to grant
nationality to stateless children, it is necessary to consider whether the framing of the right to
nationality under international law places an obligation on states to grant nationality to state-
less children. A discussion of how various treaties and bodies have framed the right to na-
tionality is undertaken below.

546 Nottebohm, Liechtenstein v Guatemala 1953 1.C.J. 111. See also, advisory Opinion No. 4, Nationality De-
crees Issued in Tunis and Morocco, 4, Permanent Court of International Justice, 7 February 1923.

5475 park Minority Rights Constraints on a State’s Power to Regulate Citizenship under International Law (PhD
thesis, University of London,2006).

548 Messih v Minister of the Interior (1950) 28 ILR 291.
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The UNHCR®* is a United Nations body created in 1950, during the aftermath of World War
11.59The UNHCR’s role is to supervise and ensure that state parties to United Nations in-
struments fulfill the obligations that require them to provide international protection to refu-
gees and other forcefully displaced people.>®! In 2014, the UNHCR launched the ‘I belong'
campaign to end statelessness by 2024.%52 In terms of this campaign, the UNHCR envisages
the eradication of statelessness within 10 years. The campaign aims to end statelessness with-
in ten years by identifying stateless persons, protecting stateless people, and resolving and
preventing statelessness.*>® Through the campaign, the UNHCR has issued a plan referred to
as the ‘Global Action Plan’.%%* This plan has ten action points to end statelessness which in-
clude ensuring that no child is born stateless, nationality documentation to those entitled to it,
resolving existing major situations of statelessness, and preventing denial of nationality on
discriminatory grounds.>* The stance of the UNHCR is that the acquisition of nationality is
viable and that it will resolve the challenge of statelessness. On 21 October 2021, the UN-
HCR held a virtual roundtable engagement on Equality and Non-Discrimination in Nationali-
ty Matters to End Statelessness.>*® There was a general indication that the granting of nation-
ality would address the challenge of statelessness. Against this backdrop, it was concluded
that “states ultimately have the responsibility to end statelessness and to remove all forms of

discrimination from their nationality laws, policies and practices.”>’

A similar view has been advanced by the Committee on the Elimination of Racial Discrimi-
nation.>*® The Committee on the Elimination of Racial Discrimination (CERD Committee) is

a body of independent experts that monitors the implementation of the Convention on the

549 see for example the Global Action Plan to end Statelessness by 2024.

S50 Betts et al “The United Nations High Commissioner for Refugees (UNHCR): Politics and Practice of Ref-
ugee Protection” (2012) at132.

551 3 Simeon “The UNHCR and the Supervision of International Refugee Law” (2013) at 1.
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554 See Global Action Plan to End Statelessness: 2014-2024 https://www.unhcr.org/ibelong/global-action-plan-
2014-2024/ (accessed 8 August 2023).

555 Global Action Plan to End Statelessness: 2014-2024 https://www.unhcr.org/ibelong/global-action-plan-
2014-2024/ (accessed 8 August 2023).

556 Equality and Non-Discrimination in Nationality Matters to End Statelessness Outcome document prepared
following the OHCHR/UNHCR Virtual Roundtable on Equality and Non-Discrimination in Nationality Matters

to End Statelessness 21 October 2021, https://www.ohchr.org/sites/default/files/2022-01/OHCHR-UNHCR-
Event-Outcome.pdf (accessed 17 October 2022).
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Elimination of All Forms of Racial Discrimination by its state parties.>>® The CERD Com-
mittee has called on States to reduce statelessness, particularly among children, by encourag-

ing their parents to apply for nationality on their children’s behalf.%

The African Committee of Experts on the Rights and Welfare of the Child has invoked a sim-
ilar approach in vouching for nationality as a solution to statelessness.®! The African Com-
mittee of Experts on the Rights and Welfare of the Child (ACERWC) is an African Union
Organisation mandated to monitor the implementation of the ACRWC as well as to promote

and protect children’s rights in Africa.®? In particular, the Committee

UDHR is expected to formulate and lay down principles and rules aimed at protecting the
rights and welfare of children in Africa.>®® The Committee has noted that the ACRWC does
not provide an explicit right to nationality, however, it asserts that Article 6 (4) of the
ACRWTC places an obligation on state parties to ensure that their constitutional legislation
recognises the principles according to which, a child shall acquire the nationality of the state
in the territory of which he has been born if, at the time of the child’s birth, he was not grant-

ed nationality by any other state in accordance with its laws.%*

The African Commission on Human and Peoples’ Rights was established by the African
Charter on Human and People’s Rights in 1986. The Commission recognises the importance
and the protection of the right to nationality under international law by emphasising its role in
ensuring that states prevent statelessness within their borders.®® The Commission states that
African states are bound to ensure that everyone enjoys the right to nationality without dis-
crimination of any kind, particularly on grounds of gender, race, religion, ethnic group, disa-
bility, social status, or any other basis.>®® On the right to nationality, the Commission pro-

vides that every person has the right to the nationality of the country in which he or she is

559 https://www.refworld.org/publisher/CERD.html (accessed 16 June 2023).

%60 General Recommendation 30 on Discrimination Against Non-Citizens 2004 para 16.

561 African Committee of Experts on the Rights and Welfare of the Child (ACERWC) General Comment No. 2
on Article 6 of the ACRWC: "The Right to a Name, Registration at Birth, and to Acquire a Nationality" para 84.
See also, para 5, where the committee states “All African States have rules providing for the conferral of their
nationality established in their constitutions and/or in other legislation. However, these laws often do not reflect
the States’ commitments to avoid statelessness established by Articles 6(3) and 6(4) of the African Children’s
Charter.”

562 Established in terms of article 32 of the African Charter on the Rights and Welfare of the Child.

%63 |pid Article 42 (a) (ii).
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Acquire a Nationality” para 83.
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born, either at birth or after living in the country for a predetermined length of time and, at

the latest, on reaching majority.%%’

On 21 October 2021, the UNHCR held a virtual roundtable engagement on Equality and
Non-Discrimination in Nationality Matters to End Statelessness.>®® There was a general indi-
cation that the granting of nationality would address the challenge of statelessness. Against
this backdrop, it was concluded that “States ultimately have the responsibility to end state-
lessness and to remove all forms of discrimination from their nationality laws, policies and

practices.”%%°

One gathers from the views of these organisations that the acquisition of nationality remains
an important factor in ensuring the protection of the rights of stateless people. The above ini-
tiatives demonstrate that international efforts have placed much emphasis on nationality as a
means of protecting stateless persons. Commentators have alluded to this view by noting that,
“since the late 1940s experts have acknowledged that this measure (granting nationality to
children who would otherwise be stateless) is key to eventually eliminating statelessness.”>"°
However, the question remains whether there is a right to nationality and a corresponding ob-
ligation on States in terms of international law to grant stateless children nationality. The In-
ter-American Court of Human Rights underscored that:

“Even though it is traditionally accepted that the conferral and recognition of nationality are matters for
each State to decide, contemporary developments indicate that international law does impose certain
limits on the broad powers enjoyed by the States in that area and that the manner in which States regu-

late matters bearing on nationality cannot today be deemed to be within their sole jurisdiction”.5"

Similarly, in its Advisory Opinion on the Tunis and Morocco Nationality Decrees of 1923,
the Permanent Court of International Justice stated that “the question whether a certain matter
is or is not solely within the domestic jurisdiction of a State is an essentially relative question;
it depends on the development of international relations.” In effect, the Permanent Court of

International Justice said that, while nationality issues were, in principle, within domestic ju-

567 |pid 51.

568 Equality and Non-Discrimination in Nationality Matters to End Statelessness Outcome document prepared
following the OHCHR/UNHCR Virtual Roundtable on Equality and Non-Discrimination in Nationality Matters
to End Statelessness 21 October 2021, https://www.ohchr.org/sites/default/files/2022-01/OHCHR-UNHCR-
Event-Outcome.pdf (accessed 17 October 2022).
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risdiction, states must, nonetheless, honour their obligations to other states as governed by the
rules of international law. Treaties are some of the sources of international law.%’? Thus, state
discretion on the issue of nationality may be limited by treaties that make certain that there is
a right to nationality, and accordingly, an obligation on a state to grant nationality. The criti-
cal issue to be resolved is whether there is a right to nationality under treaty law and an obli-
gation on states, South Africa in this regard, to grant nationality to stateless children. Differ-
ently put, does the wording of the various international treaties at the United Nations and Af-
rican Union level create a strong presumption in support of the child’s right to nationality and

by necessary implication a guarantee against statelessness?

4. The Framing of Nationality under Treaty Law

4.1 International treaties and Conventions dealing with Nationality at the United

Nations Level

The United Nations is an international organisation founded in 1945 through the United Na-
tions Charter.>” It is currently made up of 193 member states.>”* Amongst others, it seeks to
develop friendly relations among nations, based on respect, for the principle of equal rights
and self-determination of peoples and to take other appropriate measures to strengthen uni-
versal peace.®” It also seeks to achieve international cooperation in solving international
problems of an economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and fundamental freedoms for all without distinction as
to race, sex, language, or religion.>’® Over the years, various human rights instruments have
been adopted by the United Nations to guarantee the right to nationality, including the Decla-
ration of Human Rights 1948, the International Covenant on Civil and Political Rights 1976,

572 see Article 38(1) of the Statute of the International Court of Justice 1945, which lists four sources of interna-
tional law: treaties and conventions, custom, general principles of law, and judicial decisions and teachings. See
also, L Shelton Soft Law In Handbook for International Law (2008) Routledge Press 1.
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the Convention on the Rights of the Child 1989, and the African Charter on the Rights and
Welfare of the Child 1990.5"

The regulation of treaties under international law is governed by the Vienna Convention on
the Law of Treaties 1969 (Vienna Convention). South Africa acceded to the Vienna Conven-
tion in August 1989.%"®The Vienna Convention establishes rules, procedures, and guidelines
for how treaties are defined, drafted, amended, interpreted, and generally operated.>’® Article

31 of the Vienna Convention states the following:

The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, in-

cluding its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the

conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the

treaty and accepted by the other parties as an instrument related to the treaty.

In discussing and unpacking the various United Nations and African Union instruments, Arti-
cle 31 of the Vienna Convention on the Law of Treaties will be a lens through which the dis-
cussion is conducted. In terms of this Convention, a treaty must be interpreted in good faith
and in accordance with the ordinary meaning to be given to the terms of the treaty in its con-
text and the light of its object and purpose.®®® Amongst others, there is an obligation to en-
force the treaties that states ratify in good faith.%®! It follows that where treaties make provi-
sions for nationality, there is an obligation on states to enforce such provisions in good faith.
The starting point, however, is to establish whether there is a right to nationality in terms of

these treaties and instruments.

4.1.1 The Universal Declaration of Human Rights 1948

This section discusses treaties. However, although the Universal Declaration of Human

Rights (UDHR) is not a treaty, a discussion of treaties under the UN system would be incom-

57T International Covenant on Civil and Political Rights 1976, Convention on the Rights of the Child 1989, Af-
rican Charter on the Rights and Welfare of the child 1990. South Africa has not ratified the treaties on stateless-
ness.
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plete without discussing the UDHR. The UDHR was adopted in 1948 and is the most widely
adopted declaration. It is considered the most influential and cited human rights docu-
ment.*8? The significance of the UDHR is that it was the first document to clearly set out the
fundamental rights that are to be protected universally. It set the pace for binding treaties in-
cluding the International Covenant on Civil and Political Rights 1966 and the International
Covenant on Economic, Social and Cultural Rights 1966. Furthermore, the UDHR has been
influential in fostering the idea that all human beings have rights by virtue of being human
beings. The UDHR is a living document, and as such, is still relevant to society today. How-
ever, with the changing needs and values of society, it becomes important to revisit this dec-
laration especially as it relates to the rights of stateless persons. The most relevant right in the

UDHR for this thesis is the right to nationality provided in Article 15.

Article 15 of the UDHR states that everyone has the right to nationality. This article is broad-
ly formulated and does not state in detail how this right is to be interpreted and applied and
which states bear the onus of ensuring the realisation of the right to a nationality. Various
issues and questions arise from the wording of this article. In the first instance, Article 15 (1)
makes no mention of which state bears the obligation to make this right a reality. Secondly,
this provision does not make it clear which nationality a person is entitled to. The framing of
nationality under the UDHR is in such a way that states are still left with the prerogative to
decide who their nationals are. Furthermore, in contrast to a convention or a treaty, the
UDHR is not a legally binding document and there is no obligation on states to give effect to
it.8 During the drafting of the UDHR, Eleanor Roosevelt, the Chairman of the United Na-

tions Commission on Human Rights, stated that:

“The UDHR is not a treaty; it is not an international agreement. It is not and does not purport to be a
statement of law or of legal obligation. It is a declaration of basic principles of human rights and free-
doms, to be stamped with the approval of the General Assembly by formal vote of its members, and to

serve as a common standard of achievement for all peoples of all nations”. 58
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The status of the UDHR as a declaration means that it falls under, what is referred to as, soft
law under international law.%®Soft law refers to any written international instrument, other
than a treaty, containing principles, norms, standards, or other statements of expected behav-
iour.®8® Soft law “expresses a preference and not an obligation that state should act, or should
refrain from acting, in a specified manner.”%®’ The effectiveness and applicability of the
rights contained in the UDHR have come under scrutiny in the past decades and, courts and
human rights bodies hold different views.>® Some scholars and legal bodies have argued that
the UDHR, although not binding, does impose a legal obligation on states to comply with its
provisions.>® This, however, remains a debatable issue, making it implausible to argue that
the UDHR, based on its guarantee of the right to a nationality, imposes an obligation on

states to grant stateless children nationality.>

It is worth noting, however, that there have been instances where the courts have relied on the
rights in the UDHR to find that there was a violation of human rights. For example, In the
case of Anudo v The Government of Tanzania.>®! In this case, the authorities in Tanzania al-
leged that Anudo had obtained his Tanzanian identifying documents (birth certificate and
passport) fraudulently. As such, they confiscated his documents, declared him an illegal im-
migrant, and deported him to Kenya. Anudo brought an application to the court arguing that
the confiscation of his passport, the "illegal immigrant™ status issued against him, and his ex-
pulsion from the United Republic of Tanzania deprived him of his right to Tanzanian nation-
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ality, as guaranteed and protected Article 15 (2) of the Universal Declaration of Human
Rights.®®? Similarly, the Inter-American Court of Human Rights has repeatedly reaffirmed
the customary nature of the right to nationality. In its Advisory Opinion on the Proposed
Amendments to the Naturalization Provisions of the Constitution of Costa Rica, it held that
“[t]he right of every human being to a nationality has been recognised as such by internation-
al law”.>%® In the ongoing debate regarding the status of the UDHR, what remains certain is
that the UDHR does not impose an obligation on states to grant nationality.>®* This study
acknowledges that the UDHR provides for the right to nationality. However, the issue is not
whether the UDHR provides for the right nationality but more about the extent of the obliga-

tion imposed on states to grant nationality to stateless children in terms of the UDHR.

From the analysis in this section, it can be concluded that the right to nationality as provided
for under Article 15 of the UDHR does not, in itself, impose obligations on states to grant
nationality to stateless children.5®> As much as everyone has the right to nationality in terms
of the UDHR, this right is not binding on any state, it is not qualified, and more importantly,
it is a right contained in a declaration, which no state is bound by.>% There is no doubt that
the UDHR has attained significant international legal status, however, its nature and charac-

ter remain that of an international agreement.

4.1.2. The International Covenant on Civil and Political Rights 1976
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South Africa ratified the International Covenants on Civil and Political Rights 1976 (ICCPR)
in December 1998.%%” The ICCPR was adopted to ensure the promotion and protection of civ-
il and political rights.>®® Some of the rights provided for by the ICCPR include; the right
against discrimination, the right to equality between women and men, the right to human dig-
nity, the right to freedom from torture, and the right to life. More importantly and for this dis-
cussion, Article 24(1) of ICCPR states that every child shall have, without any discrimination
as to race, birth status, national or social origin, the right to protection based on his status as a
minor. Moreover, Article 24(3) of the ICCPR guarantees the right to nationality in more spe-
cific terms by referring to children. It provides that every child has the right to acquire a na-
tionality. However, the shortcoming of this provision follows the same pattern as the UDHR
in that it makes no mention of which state bears the onus of realising this right and fails to
clearly articulate which nationality the child has a claim to. One is left to wonder whether
there are clear obligations set in this regard that ensure universal possession of a nationality.
In addition, Article 24(3) of the ICCPR narrows down the right to nationality to children spe-

cifically, unlike the UDHR, which refers to “everyone.”

In as much as the ICCPR narrows down the right to nationality to children, it does not ad-
dress the gap regarding clear obligations on which state bears the onus on granting nationality
to children. According to the Human Rights Committee (HRC),>®® there is no obligation for a
state to grant nationality to all children born within its territories.®% In its comment on Article
24, the HRC has noted that states parties often underestimate their obligation to ensure that
children are afforded special protection.®® However, the HRC does concede that the
measures to be adopted by states for the realisation of Article 24 of the ICCPR are not speci-
fied.5%2 Therefore, it is left to states to adopt their own measures. Perhaps the most helpful
guidance provided by General Comment 17 of the ICCPR which states that States are to en-
sure that there is no discrimination concerning the acquisition of nationality under interna-

tional law between legitimate children and children born out of wedlock, or of stateless par-
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ents, or based on the nationality status of one or both of the parents.®%® Furthermore, the right
of every child to a name and nationality at birth is also left to states to establish based on their
own special measures of protection. %%In terms of the ICCPR, states are required to adopt
appropriate measures to ensure that every child acquires nationality when they are born,
however, there is no obligation on states to grant nationality to every child born within its ter-
ritory.5% This is problematic considering that the current discourse is that granting nationality
to children is the best way to protect and promote their rights. In terms of the ICCPR, mem-
ber states have no obligation to grant every child born within their territory nationality. States
are, however, obliged to take special measures to ensure that children are granted nationality.
Consequently, the obligation is not that of granting nationality to every child born within a
state’s territory but rather, to ensure that there are special measures in place that make provi-
sion for children to acquire nationality.

Moreover, unlike the UDHR which frames the right as “the right to a nationality”, the ICCPR
makes use of the wording “the right to acquire nationality.” An engagement with the drafting
history of the ICCPR suggests that the drafters steered clear of using the “right to a nationali-
ty” because this risked undermining states' sovereignty in deciding who its nationals are.%%
Thus, the phrase “right to acquire nationality” was favoured.®®’ Phrased this way, Article
24(3) does not prescribe to states the manner in which nationality is obtained. This means
that Article 24(3) of the ICCPR does not provide the child with a right to nationality. Thus,
despite guaranteeing the right to acquire a nationality, the wording of Article 24(3) of the
ICCPR leaves it to the states to determine how individuals should acquire the nationality of a

given country. Effectively, the framing of nationality under the ICCPR is state-centric to the

603 |pid para 8.
604 1pid para 7.

605 |cCPR General Comment 17 para 8. See also; Committee under article 5 (4) of the Optional Protocol, con-
cerning communication No. 2918/2016. The Human Rights Committee noted that while the purpose of article
24 (3) of the Covenant was to prevent a child from being afforded less protection by society and the State be-
cause he or she was stateless, this did not necessarily make it an obligation for States to give their nationality to
every child born in their territory see, Views adopted by the Committee under article 5 (4) of the Optional Pro-
tocol, concerning communication No. 2918/2016 para 8.2.

606 g, Report of the drafting committee to the commission of human rights (1947) E/CNA/21
https://documents-dds-ny.un.org/doc/UNDOC/GEN/GL9/000/26/PDF/GL900026.pdf?OpenElement  (accessed
19 June 2023). See also, J Doek “The CRC and the right to acquire and preserve a nationality” (2006) 25 (3)
Refugee Survey Quarterly at 26-32.

607 According to Doek Refugee Survey Quarterly 26, “The drafters of the ICCPR felt that a State could not ac-
cept an unqualified obligation to accord its nationality to every child born on its territory regardless of the cir-
cumstances”.
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extent that it leaves it to the states to determine who its nationals are. This means that the ac-
quisition of nationality is based on the operation of national law. When exercising its discre-
tion, there is no guarantee that a given state will, in terms of its national laws, cater to all or

any stateless children.
4.1.3. The Convention on the Elimination of All Forms of Racial Discrimination 1969

South Africa acceded to the Convention on the Elimination of All Forms of Racial Discrimi-
nation 1969 (CERD) on 10 December 1998.5% The CERD is the principal international hu-
man rights instrument that defines and explicitly prohibits racial discrimination in all sectors
of private and public life.%®The CERD aims to eliminate racial discrimination in all its forms
and manifestations and to prevent and combat racist doctrines and practices.®*°In terms of
Article 5(iii) of the CERD, everyone has the right to nationality, irrespective of race, colour,
or national or ethnic origin and gender. The shortcoming of CERD, like the UHDR and IC-
CPR, is that it does not qualify for the right to nationality, nor does it place an obligation on
any state to grant nationality. The committee on CERD has urged member states to reduce
statelessness, among children, by encouraging their parents to apply for citizenship on their
behalf.?!! The Committee, however, fails to give clear guidance on whether states have an
obligation to grant nationality to stateless children. Moreover, considering that the issue of
nationality is subject to state sovereignty, the vagueness of the CERD in stopping at provid-
ing that everyone has “the right to nationality”, not only leaves it unclear which state is man-
dated to grant nationality, but also, leaves the obligation on states ambiguous. Consequently,
the framing of the right to nationality in the CERD does not reflect the state's obligation to

grant nationality to every child born within its territory.

4.1.4. The Convention on the Rights of All Migrant Workers and Members of Their
Families 2003

608See, United Nations Treaty Collection
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-2&chapter=4&clang=_en (accessed 16
June 2023).

609 See, Preamble to The Convention on the Elimination of All Forms of Racial Discrimination.
610 .
Ibid.

611 committee on the Elimination of Racial Discrimination General Comment 30 Discrimination against non-
citizens CERD/C/64/Misc.11/rev.3 para 16.
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The Convention on the Rights of All Migrant Workers and Members of Their Families 2003
(Convention on Migrants) focuses on the protection of the rights of migrant workers and
members of their families. It emphasises the link between migration and human rights. The
Convention on Migrants determines the rights of migrant workers and their families and en-
sures that those rights are protected and respected.®'?South Africa has not ratified the Con-
vention on Migrants, %2 however, this Convention is relevant to the issue of statelessness be-
cause children of migrants often struggle to access rights due to a lack of documentation. It is
thus important to discuss this Convention to establish the obligation to grant nationality to
children born to migrant workers. Article 29 of the Convention on Migrants provides that
every child of a migrant worker shall have the right to a name, to the registration of birth, and
a nationality. However, it also fails to qualify the right to nationality in that it makes no men-
tion of which State bears the onus of providing to a child born to a migrant a nationality. In
this case, one can argue that the migrant’s country of origin bears the onus of providing na-
tionality status, however, the same argument can be made that the country where a migrant
child is born bears the onus of granting nationality. This Convention is no different from the
conventions discussed above, in that as much as the right to a nationality is guaranteed, there
is no obligation placed on any particular state to ensure the realisation of this right.®'* States
are required to adopt every appropriate measure, both internally and in cooperation with other
states, to ensure that every child has a nationality when he or she is born. This is as far as the
obligation relating to nationality goes.

4.1.5. The Convention Relating to the Status of Stateless Persons 1954

In noting the unsettling and increasing number of stateless persons as well as the lack of ef-
fort from states to prevent and end statelessness, this Convention was promulgated to reduce
statelessness. The 1954 United Nations Convention on the Status of Stateless Persons (Here-

inafter the 1954 Statelessness Convention) is a key international legal instrument that places a

612" committee on the Protection of the Rights of All Migrant Workers and Members of their Families
https://www.ohchr.org/en/treaty-bodies/cmw/background-convention (accessed 19 June 2021)..

613 United Nations Treaty Collection https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-
13&chapter=4&clang=_en (accessed 19 June 2023).

614 Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families concedes
that ‘the is no obligation on a state to grant nationality to all children born in their territory see, Joint general
comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members
of Their Families and No. 23 (2017) of the Committee on the Rights of the Child on State obligations regarding
the human rights of children in the context of international migration in countries of origin, transit, destination
and return CMW/C/GC/4-CRC/CI/GC/23 para 24.
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clear obligation on states to protect stateless people, including children. The Convention aims
to ensure that stateless people enjoy fundamental human rights and freedom from discrimina-
tion.5%® Despite various calls on South Africa to ratify the 1954 Statelessness Convention,5:°
it has not done so. It is, however, important to discuss this convention considering that it pro-
vides the overarching legal framework on the status of stateless persons. Moreover, South
Africa has pledged to ratify the convention,!’ therefore, it is necessary to discuss the obliga-
tion to grant nationality to a stateless person under this convention. Article 12 of the conven-
tion states that the personal status of a stateless person shall be governed by the contracting
state. It is worth noting that the convention makes no mention of what nationality entails. It
does not refer to nationality being a right nor does it mention the link between nationality and
the enjoyment of rights. What the convention does is establish a legal framework for the pro-
tection of stateless people. It does not place an obligation on contracting states to grant na-
tionality to stateless people. States are only obliged to put measures in place that allow for the

recognition and protection of stateless people.5'8

Several institutional bodies have urged states to ratify this convention to eradicate childhood
statelessness.®!® This push for ratification is based on the fact that very few states have signed
or ratified this convention. As of June 2023, there were only 29 signatories and 96 parties to

the convention.®?° The limited number of signatories and lack of interest in ratifying this con-

615 preamble of the 1954 Statelessness Convention.

616 UPR of South Africa (4th Cycle - 41st Session) https://www.ohchr.org/en/hr-bodies/upr/za-index (accessed
20 July 2023).

The New Humanitarian “Solving Statelessness in  Southern  Africa” (30 January 2013)
https://www.thenewhumanitarian.org/analysis/2013/01/30/solving-statelessness-southern-africa  (accessed 19
June 2023).

617 See, Presentation to the Department of Home Affairs Portfolio Committee 9 March 2021 Statelessness and
Nationality in South Africa https://static.pmg.org.za/210309Presentation_by LHR_on_Statelessness.pdf )ac-
cessed 4 August 2023). Solving statelessness in  Southern  Africa, 30 January 2013.
https://www.refworld.org/docid/510bbe262.html (accessed 4 August 2023)

618 K Bianchini Protecting Stateless Persons the Implementation of the Convention Relating to the Status of
Stateless Persons Across EU States (2018) at 112.

619 gee for example, Resolution 2099 (2016) issued by the Council of Europe on ‘The need to eradicate child-
hood statelessness’, https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=22556&lang=en .
Open Justice Initiative “Children’s Rights to a Nationality’
https://www.ohchr.org/sites/default/files/Documents/Issues/Women/WRGS/RelatedMatters/OtherEntities/OSJI
ChildrenNationalityFactsheet. pdf. (accessed 18 October 2023). The United Nations Refugee Agency
https://www.unhcr.org/ending-statelessness.html. The UN Agency on Refugees Ensuring that no child is born
stateless https://www.refworld.org/pdfid/58cfab014.pdf. UNHCR ‘Under the Radar and Under Protected: The
urgent need to address stateless children’s rights (2012) https://www.unhcr.org/509a6bb79.pdf. (accessed 18
October 2023).

520The United Nations Treaty Collections

https://treaties.un.org/pages/ViewDetailsll.aspx?src=TREATY &mtdsg_no=V-

3&chapter=5& Temp=mtdsg2&clang=_en (accessed 19 July 2023).
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vention is significant for two reasons. Firstly, it means that states are skeptical about commit-
ting to a convention that places an explicit obligation on them to protect stateless people. This
skepticism may be due to various factors such as the lack of political will,®? issues of xeno-
phobia, and immigration policies. Secondly, states might not have the necessary resources
that are required to give effect to the provisions of the convention. For example, Article 25 of
the Convention requires member states to provide administrative assistance to a stateless per-
son to obtain assistance from authorities of a foreign country to whom he cannot have re-
course. This can be difficult for countries that lack the resources required for this kind of ad-
ministrative assistance. Admittedly, Article 25 (4) allows for states to charge fees for these
services, however, assisting a stateless person to obtain assistance from authorities of a for-
eign country requires more than financial resources. It also requires a state to have sufficient
and well-trained officials who will be able to do this task efficiently. For childhood eradica-
tion, this convention does little to help us understand the issue of nationality and which states

bears the onus of granting nationality to stateless children.

4.1.6. The Reduction of Statelessness 1961

Although South Africa has not ratified the Convention on the Reduction of Statelessness
1961, it is critical to discuss this convention considering that it provides the ffoundation of
the international legal framework to address statelessness. The Convention on the Reduction
of Statelessness 1961 (hereinafter the 1961 Statelessness Convention) was adopted with the
specific aim of reducing and preventing statelessness.®?? The difference between the 1954
Statelessness Convention and the 1961 Statelessness Convention is two-fold. The 1954 State-
lessness Convention acknowledged and recognised the legal status of stateless people and the
need for them to be afforded rights. The 1961 Statelessness Convention went a step further
by requiring contracting States to reduce and prevent statelessness within their territories. Ar-
ticle 1 of the 1961 Statelessness Convention requires a contracting state to grant nationality to
a person born within its territory if the person would otherwise be stateless. Article 1 has two
limitations. Firstly, Article 1 (a) provides that the acquisition of nationality at birth shall be

granted by the operation of national law. This gives a contracting state the power to enact a

621 T Bloom Problematizing the Statelessness Conventions UNU-GCM Institute on Globalization, Culture and
Mobility United Nations University https://collections.unu.edu/eserv/UNU:1969/pdf0201BLOOM.pdf (ac-
cessed 20 June 2023).

622566 introductory Note by the Office of the United Nations High Commissioner for Refugees
https://www.unhcr.org/media/30028 (accessed 19 June 2023).
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national law that sets out the requirements to be met by a potential stateless person born with-
in its territory. These requirements may be structured in a manner that results in some state-

less people not qualifying for nationality.

The wording of Article 1 (b) highlights the second limitation. In terms of this subsection, a
contracting state has the power to enact national laws that provide the requirements on how
an application for the acquisition of nationality may be lodged. Even though Article 1 is clear
on who bears the onus of granting nationality to a potentially stateless person, states still have
the autonomy to limit this right through national laws. Another shortcoming of this article is
that it does not provide details and guidance on what it means for a person to be ‘otherwise
stateless.” This leaves room for states to decide what it means to be ‘otherwise stateless.” Ar-
ticle 2 of the Convention falls short in that it merely recognises that an abandoned child
found in the territory of a contracting state shall, in the absence of proof of the contrary, be
considered to have been born within the territory of parents possessing the nationality of that
state. The problem with this provision is that it does not guarantee that an abandoned child
will be given nationality, rather, it merely speaks to the status of birth of such a child. Being
born in a particular state does not guarantee the acquisition of nationality. Although this Con-
vention provides better guidance on which states bear the onus of granting nationality to a
stateless child, it limits the right to nationality by giving states the prerogative to give effect
to this right through national law. Considering that nationality plays an important role in the
enjoyment of rights, this convention does not impose an obligation on states to grant national-
ity to stateless children. Imposing an obligation on a state to grant nationality to everyone

born within its territory is considered superfluous by some states. %23

4.1.7. The Convention on the Rights of the Child 1989

The Convention on the Rights of the Child 1989 (CRC) is arguably more progressive as far
as the rights of children are concerned. It has been ratified by 196 states (including South Af-
rica, which ratified the CRC in 1995). It is one of the most widely ratified human rights con-

ventions in history. It has been ratified by all states except for the United States and Soma-

623 See, United Nations Legislative History of the Convention on the rights of the child (2007) 1 at 171
https://www.ohchr.org/sites/default/files/Documents/Publications/LegislativeHistorycrclen.pdf.(accessed 20
June 2021).
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lia.5%* 1t is the first convention that is legally binding and provides for norms and standards
regarding the protection and promotion of children’s rights. The fact that the CRC has re-
ceived such widespread ratification speaks to the commitment of states to protecting and
promoting children’s rights. The drafting of Article 7 was contentious with some states mak-
ing numerous reservations regarding the specific wording of Article 7.2 The drafters of the
CRC departed from the phrasing of ‘the right to a nationality’ and opted for the phrasing of
“the right to acquire a nationality” because using “the right to a nationality” risked undermin-
ing state sovereignty in deciding who its nationals are.®?®® The United States of America not-
ed, for example, that using ‘the right to acquire nationality” instead of the ‘right to a nation-
ality’ would avoid any suggestion that the convention would automatically entitle stateless
children entering the territory of a member state to the nationality of that state.®?” Malawi
raised the concern that nationality is a matter of municipal law and that it is for each state to
decide who are to be its nationals.®?® Germany noted that nowhere does the acquisition of na-
tionality by birth depend solely on the natural fact of birth; all nationality laws require addi-
tional elements which must be related to the birth and which are the essential factors confer-
ring nationality.5?° Ultimately, the drafters of the CRC reached a compromise as reflected in
Article 7. Article 7 of the CRC, just like Article 24(3) of the ICCPR, does not provide the
child with a right to nationality. Article 7 of the CRC states:

(1) The child shall be registered immediately after birth and shall have the right from birth to a name, the

right to acquire a nationality.

624 K Boumans “Filling the gaps: New proposals for the convention on the rights of child”” (2015) 43 (1) Syra-
cuse Journal of International Law and Commercel191-222.

625 Germany noted that “article I11 of the draft gives rise to serious reservations. Unlike the texts of other provi-
sions concerning nationality' (article 15 of the Universal Declaration of Human Rights of 10 December 1948
and article 24, paragraph 3 of the International Covenant on Civil and Political Rights of 19 December 1966),
article 111 of the draft Implies that the Convention wishes to establish the child’s nationality.” Question of a con-
vention on the rights of the child:report of the Secretary-General

(E/CN.4/1324) 30 https://digitallibrary.un.org/record/6629?In=en#record-files-collapse-header (accessed 20
June 2023).

626 | noting its reservation against ‘the right to nationality,” Germany stated that“Nowhere does the acquisition
of nationality by birth depend solely on the natural fact of birth; quite the contrary, apart from birth, all national-
ity laws require additional elements which must be related to the birth and which are the really essential factors
conferring nationality. These correlative factors are sanctified as principles by international law” Question of a
convention on the rights of the child : report of the Secretary-General

(E/CN.4/1324) 30 https://digitallibrary.un.org/record/6629?In=en#record-files-collapse-header (accessed 20
June 2023). See also, S Detrick “The United Nations Convention on the Rights of the Child. A Guide to the
Travaux Préparatoires” (1992) American Journal of International Law at 640.

627 Report of the Working Group to the Commission on Human Rights (1980) (E/CN.4/L.1542) para 37
https://digitallibrary.un.org/record/12887?In=en (accessed 20 June 2023).

628 Question of a convention on the rights of the child: report of the Secretary-General (E/CN.4/1324) adden-
dum at 4.

629 1hid 170.
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(2) States Parties shall ensure the implementation of these rights in accordance with their national law and
their obligations under the relevant international instruments in this field, in particular where the child

would otherwise be stateless.

This provision is progressive because it not only recognises the right for a child to acquire
nationality at birth, but it also requires states to ensure that this right is realised through the
implementation of national law. More importantly, states are expected to ensure that the right
to acquire nationality is especially realised where a child would otherwise be stateless. The
obvious shortcoming of Article 7 of the CRC is that it does not place an obligation to grant
nationality to a stateless child in any particular state. However, Article 7, though lacking in
clarity, is an impressive development when compared to the provisions of other instruments,

such as the UDHR and the ICCPR, which make no mention of statelessness.

The position remains that it is for States, based on the operations of their national laws, to
determine which children will acquire a nationality. Moreover, the right to acquire nationality
is not a right to a specific nationality.%®° Thus, the overall limitation of Article 7 is that it still
leaves states with the power to determine who their nationals are in accordance with the no-
tion of state sovereignty. Effectively, states still enjoy the prerogative to decide the require-
ments that have to be met for a stateless child to be granted nationality. It is, thus, easy to see
again how despite making mention of the term “nationality”, Article 7 of the CRC still places
no binding obligation on states, including South Africa, to grant all stateless children nation-

ality.

4.2. International treaties and policies dealing with Nationality at the African Union
Level

The African Union (AU) was officially launched in 2002 as a successor to the Organisation
of African Union (OAU).%3t The AU consists of 55 states that make up the countries of the

630 3 Stein “The Prevention of Child Statelessness at Birth under the Convention on the Rights of the

Child: The Committee’s Role and Potential” (2014) 24 (3) The International Journal of Children’s Rights at 12.
®31n May 1963, 32 Heads of independent African States met in Addis Ababa Ethiopia to sign the Charter creat-
ing Africa’s first post-independence continental institution, The Organisation of African Unity (OAU). The
OAU was the manifestation of the pan-African vision for an Africa that was united, free and in control of its
own destiny and this was solemnised in the OAU Charter in which the founding fathers recognised that free-
dom, equality, justice and dignity were essential objectives for the achievement of the legitimate aspirations of
the African peoples and that there was a need to promote understanding among Africa’s peoples and foster co-
operation among African states https://au.int/en/overview. See also; J Adibe Editorial: African Union and the
Quest for African Solution for Africa’s Problems (2022) 11 (1) Journal of African Union Studies at 5-12.
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African continent.%3? As the guardian of human rights and other related issues within the Af-
rican continent, the AU has made progress in terms of human rights protection. However, as
far as the issue of the right to nationality is concerned, the AU has fallen short. For instance,
there is no regional African convention governing issues of nationality and statelessness. This
is contrastable with other regions, such as Europe and Asia, which have continental legal in-
struments on the issue.®3 It is pertinent to note that the AU admits that there is no right to
nationality in the region.®3* Moreover, the AU in Resolution 234 on the Right to Nationality,
which called for a study on the issue of the right to nationality, observed that there is no con-
tinental treaty that recognises the right to nationality as an individual’s basic right.®*® Some
treaties under the AU, however, make provisions for nationality in one way or another. These
treaties are discussed to assess whether they provide a solid foundation for the right to na-
tionality, with the potential to address the challenge of statelessness.

4.2.1 The African Charter on Human and People’s Rights 1986

The African Charter on Human and People’s Rights (ACHPR) came into effect in 1986 and
has been signed and ratified by 54 states, including South Africa.®*® The ACHPR recognises
that fundamental human rights stem from the attributes of human beings which justifies their
national and international protection. The ACHPR places an emphasis on the protection and
promotion of human rights in Africa. 3'The glaring shortcoming of the ACHPR is that it
makes no mention of the right to nationality. The rising number of displaced, undocumented,
and possibly stateless people necessitated collective standards and procedures for settling
questions relating to the specific aspects of the right to a nationality and the eradication of

statelessness in Africa.®®® To this end, the Draft Protocol to the African Charter on Human

632 |pid.

633 See for example, The European Convention on Nationality 1997, The Council of Europe Convention on the
Avoidance of Statelessness in relation to State Succession 2006, the Human Rights Declaration of the Associa-
tion of Southeast Asian Nations 2012.

634 Department of Political Affairs: African Union Commission. The African Union Approach to the Right to
Nationality: Statelessness Impact on Africa’s Development and the need for its eradication presenta-
tion_approach_on_statelessness_in_africa_dpa_auc.pdf (achpr.org) para 7 (accessed 18 October 2023).

635The African Commission on Human and Peoples’ Rights adopted the resolution at its 54th Ordinary Session
in 2013.

636 https://www.achpr.org/ratificationtable?id=49 (accessed 18 October 2023).
637 See, Preamble to the African Charter on Human and People’s Rights.

638 Member States Experts Meeting on the Draft Protocol to the African Charter on Human and Peoples Rights
on the Specific Aspects on the Right to a Nationality and the Eradication of Statelessness in Africa (May 2018)
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and Peoples’ Rights on the Specific Aspects of the Right to a Nationality and the Eradication
of Statelessness in Africa (Draft Protocol on Statelessness in Africa) was adopted by the Af-
rican Commission on Human and Peoples’ Rights (African Commission) in 2018. The aim
of the Draft Protocol on Statelessness in Africa is to facilitate the inclusion of individuals
within African states, by providing legal solutions to practical problems linked to lack of na-
tionality, to eradicate statelessness, and above all, to identify the principles that should gov-

ern relations between individuals and states concerning these issues.®*°

Article 3 of the Draft Protocol on Statelessness states that each state has the prerogative to
decide who its nationals are but must agree and recognise that every person has a right to a
nationality. This wording is contradictory. It is problematic to recognise the right to a nation-
ality and at the same make it explicit that it is for states to determine who their nationals are.
The wording is not only state-centric but also, in allowing states the discretion to determine
who their nationals are, such determination generally has the effect of making it impossible
for certain individuals to meet the criteria for nationality in those states, thus, defeating the
notion of a right to a nationality. Furthermore, in terms of the draft protocol, states have the
obligation to act, both alone and in cooperation with each other, to eradicate statelessness and
ensure that every person has the right to the nationality of at least one state where he or she
has an appropriate connection.®*® The framing of the right to nationality in the traditional
state-centric approach which leaves nationality issues at states discretion is a common thread
seen in the international conventions that have been discussed in the preceding sections. Arti-
cle 3 reiterates state sovereignty and merely provides general principles for states to consider
when deciding who their nationals are. Article 5 states that a state party shall, at a minimum,
attribute nationality by operation of law from the moment of birth to a category of people,
including a child, who would otherwise be stateless. Qualifying the acquisition of nationality
by giving states the power to decide, by operation of national laws, who its nationals are, re-

inforces the lack of clear treaty obligation on states to grant nationality to stateless people.

https://au.int/sites/default/files/newsevents/conceptnotes/34197-cn-concept_note_abidjan-_statelessness-
final_2.pdf (accessed 20 June 2023).

639 Draft Protocol to the African Charter on Human and Peoples Rights on the Specific Aspects on the Right to
a Nationality and the Eradication of Statelessness in Africa Explanatory Memorandum para 2
https://au.int/sites/default/files/newsevents/workingdocuments/35139-wd-
pa22527_e_originalexplanatory_memorandum.pdf (accessed 20 June 2023).

840 Article 3 (2)(c).
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There was undoubtedly an urgent need to adopt a collective legal framework relating to state-
lessness in Africa, however, the Draft Protocol on statelessness does not bring any new solu-
tion to addressing the ambiguity of whether or not there is an obligation on states to grant
stateless children nationality. Instead, it reinforces the framing of the right of nationality as a
matter of state prerogative. General principles do not automatically amount to an obligation;
they merely serve as guiding principles that states are to consider when implementing a par-
ticular right.®*! The overall framing of the draft protocol on statelessness is similar to other
conventions,%*which follow a state-centric approach to the acquisition of nationality.

The enforcement of the African Charter on Human and Peoples’ Rights is advanced through
two organisations — the African Commission and the African Court on Human and Peoples’
Rights. These two organisations have made certain pronouncements on the subject of nation-
ality. Thus, it is critical to engage with these pronouncements to assess whether they have
provided some clarity regarding the issue of whether the ACHPR places an obligation on

states to grant nationality to stateless children.

4.2.2 The African Court of Human and Peoples’ Rights

The African Court on Human and Peoples’ Rights was established under Article 1 of the Pro-
tocol to the African Charter on Human and Peoples’ Rights on the Establishment of an Afri-
can Court on Human and Peoples’ Rights 2004. The African Court is a continental court es-
tablished by African countries to ensure the protection of human and people’s rights in Afri-
ca. It complements and reinforces the functions of the African Commission on Human and
Peoples’ Rights. Unlike the findings of the African Commission, which serve as recommen-
dations,®* the decisions of the African Court are final and binding on state parties to the Pro-

641 gee: C Egget “The Role of Principles and General Principles in the ‘Constitutional Processes’

of International Law “(2019) 66 Netherlands International Law Review at 197-217. Guiding Principles applica-
ble to unilateral declarations of States capable of creating legal obligations, with commentaries thereto and
United Nations Human
Rights(2016)https://www.ohchr.org/sites/default/files/Documents/Publications/FAQ_PrinciplesBussinessHR.pd
f (accessed 18 October 2023).

642 por example, The International Covenant on Civil and Political Rights 1976, the Convention on the Status of
Stateless Persons 1954, the Convention on the Reduction of Statelessness, the Convention on the Rights of the
Child 1989 and the African Child on the Rights and Welfare of the Child 1990.

643 pertinent to note that the recommendations of the African Committee can become binding if they are adopt-
ed by the African Union Assembly of Heads of State and Government, pursuant to article 59 of the African
Charter on Human and Peoples’ Rights.
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tocol to the African Charter on Human and Peoples’ Rights.®** More importantly, the African
Court’s jurisdiction extends to all cases and disputes submitted to it concerning the interpreta-
tion and the application of the African Charter on Human and Peoples’ Rights, the Protocol
on The Establishment of An African Court on Human and Peoples’ Rights and any other rel-

evant Human Rights instruments ratified by the states concerned. 4

As far as the right to a nationality is concerned, the African Court has, thus far, adjudicated
two cases. The first case was the 2018 decision in the case of Anudo Ochieng Anudo v Tan-
zania.®¥ In this case, the authorities in Tanzania alleged that Anudo had obtained his Tanza-
nian identifying documents (birth certificate and passport) fraudulently. As such, they confis-
cated his documents, declared him an illegal immigrant, and deported him to Kenya. Anudo
brought an application to the court arguing that the confiscation of his passport, the "illegal
immigrant” status issued against him, and his expulsion from the United Republic of Tanza-
nia deprived him of his right to Tanzanian nationality, as guaranteed and protected under Ar-
ticles 15 (1) and 17 of the Tanzanian Constitution and Article 15 (2) of the Universal Decla-
ration of Human Rights. The court conceded that neither the African Charter on Human and
Peoples’ Rights®’ nor the International Covenants on Civil and Political Rights®® guarantee
the right to nationality.®® However, the Court held that the Universal Declaration of Human
Rights®° forms part of customary international law and constituted a basis for Anudo’s right

to nationality to be protected.®!

It is worth reiterating that the right to nationality is among the rights entrenched in the
UDHR. A conclusion by the African Court that the UDHR has attained customary interna-
tional law status suggests that the right to nationality as contained in the UDHR also forms
part of customary international law. In the Anudo case, having concluded that the UDHR is

customary international law, the court found that Tanzania violated the right to nationality

644 Rule 80 of the Rules of the African Court.
845 Article 4 of the Protocol on The Establishment of An African Court on Human and Peoples’ Rights.
646 Application 012/2015, African Court on Human and Peoples' Rights.
647
1986.
648 1976.

649 Anudo case para 76, the Court notes that neither the Charter nor the ICCPR contains an article that deals
specifically with the right to nationality. However, the Universal Declaration of Human Rights which is recog-
nised as forming part of customary international law provides under article 15 thereof that: “1. Everyone has the
right to a nationality. (2) No one shall be arbitrarily deprived of his nationality...”

6°0 1948.

851 Anudo v Tanzania 12/2015 para 132.
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under Article 15(2) of the UDHR. There has been debate regarding the status of the UDHR,
with some authors and commentators arguing that the UDHR forms part of customary inter-
national law.%>2 However, some have expressed some reservations about this view.®** It re-
mains debatable whether rights under the UDHR have attained customary international law
status. It is, however, generally agreed that some rights under the UDHR have attained cus-
tomary international law status.®>* As to what rights under the UDHR have attained custom-
ary international law status, the International Court of Justice has considered this on a case-
by-case basis. Notables are®®® the prohibition on genocide;®® freedom from racial discrimina-
tion, including apartheid, and the prohibition on slavery;®’ freedom from arbitrary detention

658 and protection against denial of justice.®*® Generally, the

and the right to physical integrity;
International Court of Justice has found that the ‘rules concerning the basic rights of the hu-
man person’ in international law are erga omnes in nature. The implication of this is that they
are deemed to be “the concern of all States”. Given the importance of the rights involved, all
states can be held to have a legal interest in their protection.®®® Thus, in addition to forming

part of customary international law, the *basic rights of the human person’ constitute obliga-

852 See H Hannun “The Status of the Universal Declaration of Human Rights in National and International
Law” (1996) 25 GA. J. Intl & Comp. L. at 28. Montreal Statement of the [Nongovernmental] Assembly for Hu-
man Rights (1968), reprinted in 9 J. INT'L COMM. JURISTS REv. 94 (1968). Declaration of Tehran, Final Act
of the International Conference on Human Rights, U.N. Doc. A/ICONF.32/41 (1968). J Humphrey “The Interna-
tional Bill of Rights: Scope and Implementation” (1976) 17 WM. & MARY L. REV. at 527-529. Statement by
Finland in the Third Committee of the U.N. General Assembly, Nov. 13, 1980, summarised in U.N. GAOR, 3d
Comm., 35th Sess., 57th mtg., at 4, U.N. Doc. AIC.3/35/SR.57 (1980).

653 See, E Irene & A Daes, Freedom of the Individual Under Law, A study on the individual’s duties to the
community and the limitations on human rights and freedoms under article 29 of the Universal Declaration of
Human Rights 50 (New York: United Nations, 1990). K Partsch “The Contribution of Universal International
Instruments on Human Rights, in the limitation of human rights in comparative constitutional law” 65.

654 See Hurst, “The Status of the Universal Declaration of Human Rights in National and International Law’, 25
Georgia Journal of International and Comparative Law (1996) at 287,Henkin, ‘Human Rights and State “Sov-
ereignty”” 25 Georgia Journal of International and Comparative Law (1996) 31 ; Kartashkin, “Working paper
on the observance of human rights by States which are not parties to United Nations human rights conventions’,
Sub commission on the Promotion and Protection of Human Rights, UN Doc. E/CN.4/Sub.2/1999/29 ; Kartash-
kin, ‘Observance of human rights by States which are not parties to United Nations human rights conventions’,
Sub-commission on the Promotion and Protection of Human Rights, UN Doc. E/CN.4/Sub.2/2000/2 ; Ram-
charan “The Concept and Present Status of the International Protection of Human Rights, Forty Years after the
Universal Declaration” (1989) Schachter International Law in Theory and Practice (1991) at 335-345. L Sohn
“The New International Law: Protection of the Rights of Individuals Rather than States” (1982) 32 American
University Law Review at 1.

655 176 East Timor case (Portugal v Australia) 1995 I1CJ Reports 90, 101.

656 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, 1951 ICJ Re-
ports 15 at 23.

857 Barcelona Traction Light and Power Co. Ltd (Belgium v Spain), 1970 ICJ Reports 3, 32, Legal Consequenc-
es for States of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Secu-
rity Council Resolution 276, 1971 1CJ Reports 16, 57.

658 Diplomatic and Consular Staff in Tehran, 1980 ICJ Reports 3, 42.
659 Belgium v Spain para 47.
860 1pid 2.
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tions held by each state towards every other state, and their breach gives rise to a right on any

state to invoke the responsibility of the violating party.®6!

The International Court of Justice has also concluded that “a very widespread and representa-
tive participation” in a treaty can be an indication that a rule has attained customary interna-
tional law status, particularly, if it is demonstrated that even states that are not parties act in a
manner that indicates that they consider the rules to be generally binding.®? Almost all states
are party to the United Nations Charter. The United Nations Charter has been interpreted by
the United Nations General Assembly to create obligations on states to abide by the
UDHR.®2 Additionally, the CRC entrenches the rights to acquire nationality for children in
very strong terms as was discussed in one of the sections above. The CRC has almost re-
ceived universal ratification, except for two countries — The United States of America and the
Republic of Somalia. With such wide ratification, it would seem to follow from the reasoning
of the International Court of Justice that the CRC, including the rights therein, such as the
right to acquire nationality, have attained customary international law status. However, as
noted, the CRC does not place any binding obligation on states to grant stateless children na-
tionality. Moreover, although some rights guaranteed under the UDHR are considered by
some to have attained customary international law status, it would be ambitious to conclude
decisively that the right to nationality has attained customary international law status, thus,
binding on all states. Hannun acknowledges that indeed, the “Universal Declaration of Hu-
man Rights has been the foundation of much of the post-1945 codification of human
rights”.%%4 The author adds that “many of the Universal Declaration's provisions also have
become incorporated into customary international law, which is binding on all States.”5°
However, it cannot be confidently concluded that all the rights under the UDHR can have

attained customary international law status.

661 See Article 48(1)(b) and accompanying commentary: ILC, Draft Articles on Responsibility of States for
Internationally Wrongful Acts, with commentaries (2001) Yearbook of the International Law Commission, Vol.
I, Part Two at 126-128.

%62 North Sea Continental Shelf para 73 and 76.
663 The United Nations Charter 1945,

664 Hannum (1998) 144-158.

885 Ibid.
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Even with the stance that the African Court has taken regarding the UDHR’s customary in-
ternational law status, as far as the right to nationality is concerned, it is of little significance
because as already discussed in section 4.1.1 above, the UDHR does not map out the clear
obligation on which state bears the onus of granting nationality to stateless persons. Perhaps
the significance of the African Court’s decision is that it highlights the current discourse re-
garding the right to nationality, which is that the right to nationality is limited by state sover-
eignty.%%® By its own admission, the African Court noted that while the deprivation of nation-
ality has to be done in a manner that avoids statelessness, international law recognises that
the granting of nationality falls within the ambit of the sovereignty of states and, consequent-
ly, each state determines the conditions for the attribution of nationality.®®” Inadvertently, the
African Court conceded that there is no right to nationality because this is a matter of states’

own national laws based on the sovereign nature of states’ discretion on this subject.56®

The 2019 decision in the case of Robert John Penessis v Tanzania (Penessis case) is the sec-
ond case in which the African Court dealt directly with the right to nationality. This judge-
ment builds on the 2018 decision of the Anudo case. The Penessis case concerned Mr. John
Robert Penessis (hereinafter Penessis) who was arrested by Tanzanian immigration authori-
ties and subsequently found guilty of residing in Tanzania illegally. Penessis argued that he
was born in Tanzania, to Tanzanian parents and is a citizen by birth in terms of the Tanzanian
Citizenship Act 1995.%%° In addition, he had a birth certificate that showed that he was born in
Tanzania in 1986. The Tanzanian government argued that Penessis had acquired nationality
from the United Kingdom and South Africa and as such had lost his Tanzanian citizenship. In
its decision in this matter, the African Court restated that the UDHR forms part of customary
international law as was the position in the Anudo case.®’® The Court went a step further to
rule that the right to nationality in the UDHR is covered by Article 5 of the African Charter
of Human Peoples’ Rights which guarantees the right to dignity. Thus, in the Penessis case,

the African Court found that there was a violation of the right to nationality “as guaranteed

666 para 17.7.

%67 para 77-78.

068 |hjg.

669 According to article 3(1) of the Tanzania Citizenship Act, a citizen by birth is any person who is a citizen of
the United Republic of Tanzania under the following conditions: by virtue of the operation of section 4 which
provides that persons born in Mainland Tanzania or Zanzibar are Tanzanian. Such persons must be born before
Union Day by virtue of Section 5. Any person born in the United Republic of Tanzania on or after Union Day,
by virtue of his birth in Zanzibar and of the Article 4(2).

670 para 85.
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by Article 5 of the Charter and Avrticle 15 of the UDHR”.%"* The African Court reiterated that
although states have the sovereign right to determine nationality, however, the arbitrary deni-
al of the right to a nationality is contrary to the right to human dignity as guaranteed under
the African Charter on Human and Peoples’ Rights.572

Again, one gathers from the decision in the Penessis case that the African Court conflated the
right to nationality with the right to dignity and did very little to unpack the right to nationali-
ty and which state bears the obligation to grant nationality to those who are stateless. Such
vagueness further left the right to nationality in limbo. Moreover, as the case was in Anudo,
despite suggesting that the right to nationality had attained customary international law status,
the African Court in the Penessis case failed to demonstrate how the criteria for recognition
of rights as customary international law were met. The furthest that the African Court has
gone is a blanket assertion that the entire UDHR forms part of customary international law.

Moreover, despite ruling that the UDHR, including the right to nationality, forms part of cus-
tomary international law, the African Court made it explicit in the Anudo case that “confer-
ring of nationality to any person is the sovereign act of states.”®”® This viewpoint was reiter-
ated in the Penessis case where the African Court noted that “while deprivation of nationali-
ty has to be done in a manner that avoids statelessness, international law recognises that the
granting of nationality falls within the ambit of the sovereignty of states and, consequently,
each state determines the conditions for the attribution of nationality.”®”* It follows that
recognition of the rights to nationality as customary international law by the African Court
did not rule out states’ discretion to set conditions that left out some from enjoying the right
to nationality. The discretion given to states, in this regard, makes it clear that there is no ob-
ligation on states to grant nationality to all stateless individuals, including children, consider-
ing that states reserve the right to determine who is a national and who is not. All that states
need to ensure is that the conditions are not arbitrary.

671 para 168(V).

672 para 85.

673 Anudo case para 74.
674 penessis case para 85.
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4.2.3 The African Commission on Human and Peoples’ Rights

The African Commission on Human and Peoples’ Rights (African Commission) was estab-
lished through Avrticle 30 of the African Charter on Human and People’s Rights 1986.5”° The
African Commission is tasked with formulating and laying down principles and rules aimed
at solving legal problems relating to human and people’s rights and fundamental freedoms
upon which African governments may base their legislation.®”® The Commission has made
certain pronouncements on the subject of nationality. Thus, selected communications before
the African Commission are discussed below to assess whether they provide clarity on the
right to nationality and whether such clarity imposes an obligation of South Africa to grant
nationality to stateless children.

4231 Open Society Justice Initiative v. Cote d’lvoire

The African Commission issued a decision regarding Cote d’Ivoire’s alleged violation of the
right to a nationality by referring to Article 5 of the African Charter on Human and People’s
Rights.®”” The communication concerned the Dioula ethnic group which is split between Cote
d’Ivoire and Burkina Faso. It was alleged that Céte d’Ivoire’s domestic law on nationality
was vague, rendering it impossible to determine the requirements for nationality and that this
vagueness in the law allowed for authorities to exercise discretion in granting nationality, of-
ten resulting in the discriminatory denial of identity documents for Dioulas and others who
were consequently left stateless.®”® The African Commission found that Cote d’Ivoire had
violated the right to a nationality as a legal status under Article 5 of the African Charter on
Human and People’s Rights.®” In this case, the African Commission linked the right to legal
status with the right to nationality. Despite linking the right to nationality to the right to digni-
ty, the African Commission did not come out clearly to state that there was an obligation on
Cote d’lvoire, in terms of the African Charter on Human and Peoples’ Rights to grant nation-
ality. The furthest it went was to make it explicit that states needed to ensure that national
laws were clear and that these laws allowed people to apply for nationality.

675 Article 30.

676 Article 45 of the African Charter on Human and People’s Rights 1986.
677Open Society Justice Initiative v Céte d’lvoire Communication No. 318/06.
678 Ipid para. 118-120.

679 para 138.
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4232 John K. Modise v. Botswana

In John K Modise v Botswana,® also referred to in chapter two, the applicant (Modise) was
born in South Africa to Batswana parents before the independence of Botswana. Modise
grew up in Botswana and held Botswana citizenship. When he became the leader of the op-
posing party in Botswana, his citizenship status came into question and the government de-
cided that he did not qualify for citizenship based on descent. The president declared him an
illegal immigrant and he was subsequently arrested and deported to South Africa with no op-
portunity to challenge this decision. Modise was forced to live in the then Bophutswana
Homeland because South Africa did not recognise him as a citizen either. After eight years of
living in the homeland, Modise was again deported and for a few months, he lived in no-
man’s-land and was effectively stateless. He was allowed back to Botswana on a temporary
residence permit that needed to be renewed every three months at the discretion of a govern-

ment officer.

Modise made an application to the African Commission challenging his deprivation of citi-
zenship by the government of Botswana. In 2000, the African Commission held that Botswa-
na violated Modise’s right to legal status in terms of Article 5 of the African Charter on Hu-
man and People’s Rights®®®, The African Commission, however, did not decide on Modise’s
right to nationality, which is unfortunate because he had been stateless due to his deportation.
This would have been the opportune time for the African Commission to discuss the issue

relating to Botswana’s obligation to grant Modise nationality since he was evidently stateless.

What is important to note is that the African Commission conceded that in as much as every-
one has a right to nationality, it is up to the states to decide who their nationals are.%8? It is,
however, contradictory for the African Commission to consider nationality as a right and then
proceed to rule that states decide who their nationals are. Such a pronouncement is akin to
ruling that everyone has a right to freedom from torture, however, it is for every state to de-
cide through its national laws what torture means. If nationality is indeed a right, meaning it
accrues to an individual by virtue of being human, it should not be left to the discretion of

states. Attempting to call it a right but still leaving it to states to determine its scope renders

680 Comm. No. 97/93.
681 para 96.
682 para 77-78.
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the right illusory. Therefore, the African Commission in the Modise communication, as in the
preceding Communication of Open Society Justice Initiative, fails to unpack the right to na-
tionality and does not provide a basis for leading us to the conclusion that there is a right to
nationality under the African Charter on Human and Peoples’ Right and a corresponding ob-

ligation on states, including South Africa, to grant stateless people nationality.

4.2.3.3 The Nubian Community in Kenya v. The Republic of Kenya

The Nubians originated from Sudan.®®® During the colonial period, the Nubian soldiers were
taken to various parts of British East Africa, including present-day Kenya, to assist the Brit-
ish in their military expeditions. When the military expedition was over, the British authori-
ties refused to return the Nubian soldiers to Sudan.®®* The Nubians were thus left to settle in
Kenya and have done so since the early 1900s.%% Following Kenya’s independence in 1963,
the government treated Nubians differently from other Kenyans. The government treated
them as “aliens” for a long time.%¢ The case of The Nubian Community in Kenya v The Re-
public of Kenya (hereinafter Nubian case),®® concerns the issue of whether the action of the
Kenyan government in, allegedly, requiring Nubians to go through a lengthy and rigorous
vetting procedure before being issued national identity documents is contrary to the provi-
sions of the African Charter on Human and People’s Rights. The complaint was submitted by
the Open Society Justice Initiative (OSJI) and the Institute for Human Rights and Develop-
ment in Africa (IHRDA) on behalf of the Nubian community of Kenya.

According to the Complainants, Nubians are denied their right to nationality even though
they qualify for Kenyan citizenship under the Kenyan Constitution.%®® Nubians are discrimi-
nated against in that they are required to go through a long and complex vetting procedure to
obtain the national identity card that is necessary for recognition of their citizenship and es-
sential for everyday life. To qualify for an identity card, Nubians are required to provide ad-

ditional documents in support of their claims to Kenyan nationalities, such as their grandpar-

683 The Nubian Community in Kenya v The Republic of Kenya Communication No. 317/2006 para 3-4.
684
Para 6-7.
%85 Ibid.
886 |pigd para 27.
687Communication No. 317/2006.
688 para 22.
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ents’ identification documents. They must be questioned by the “vetting committee” and giv-
en their approval, they must visit the Magistrates’ Court to swear an affidavit in support of
their claim and they must pay a fee to the court.®® Only two other communities are subjected
to vetting to obtain ID cards, namely Kenyan Somalis and Kenyan Arabs.5%

The African Commission was called upon to determine, among others, whether Kenya had
violated the Nubian’s right to nationality. The African Commission found the Kenyan gov-
ernment to have violated the right to dignity and legal status as guaranteed by Article 5 of the
Charter on Human and People’s Rights. The African Commission further stated that Article 5
protects claims to nationality as a legal status.®®! In this regard, it emphasised that the dis-
criminatory barriers Nubians face in obtaining or replacing identification cards are arbitrary,
and that, due to those barriers, Kenya failed to prevent statelessness. The circumstances of
this case, however, need to be placed into perspective to understand why the African Com-
mission’s recommendations, in this case, did little to map out the contours of the obligations
of states regarding the right to a nationality. Notably, in reaching these recommendations, the
African Commission based its findings on a procedure of nationality acquisition that already
existed; meaning that there was already a process in place for the acquisition of nationality in
Kenya. Therefore, the issue was not a failure to grant nationality, but rather, the African
Commission’s emphasis was on the process of acquisition of nationality that was flawed and

resulted in the infringement of Nubians' right to acquire nationality.

4.2.4 The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa 2005

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa (Maputo Protocol) came into effect in 2005. The overall aim of the Maputo Proto-
col is to promote and protect the human rights of women as well as promote gender equali-
ty.%%2 The protocol addresses the inequalities that may limit women from passing on national-

ity in Article 6 by stating that, “a woman and a man shall have equal rights, concerning the

689 para 64.
890 |pig para 71.
691 para 40.

692 See Preamble to Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in
Africa 2005.
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nationality of their children.” However, it qualifies this right by providing that this is on con-
dition that it is not “contrary to a provision in national legislation.” Effectively, this equality
imperative is subject to national legislation which may still deprive women of passing on na-
tionality to their children. Such is the dilemma, for example, in the Kingdom of Eswatini as
discussed in detail in chapter two. Consequently, the framing of nationality in the Maputo

Protocol is state-centric, thus, leaving discretion to states and not providing clear obligations.
4.2.5 The African Charter of the Rights and Welfare of the Child 1990

As of June 2023, the African Charter on the Rights and Welfare of the Child 1990 (ACRWC)
has been ratified by 50 out of the 55 member states of the African Union.®® It has undoubt-
edly enjoyed significant ratification by Member States. The ACRWC, unlike others like the
UDHR, ICCPR, and CRC, makes it clear on which state the onus of granting stateless chil-
dren rests. Article 6 of the ACRWC states:

“Every child has the right to be registered immediately after birth and the right to acquire a nationality
at birth. Furthermore, states are to ensure that Constitutional legislation recognises the principles ac-
cording to which a child shall acquire the nationality of the State in the territory of which he has been
born if, at the time of the child’s birth he is not granted nationality by any other State in accordance

with its laws”.

The wording of Article 6 of the ACRWC provides a progressive and clear unpacking of the
right to nationality at birth as far as the rights of the child are concerned. It places an obliga-
tion on states to ensure the realisation of this right through their constitutional legislation.
What this means is that states need to enact legislative provisions that ensure that children
born within their territory and are unable to acquire the citizenship of another state, are given
the opportunity to acquire nationality especially if not doing so would render them stateless.

694 \which fell short when it

This is significant progress compared to other international treaties
came to placing an absolute obligation on a particular state to make provision for children to
acquire nationality. Perhaps the most significant aspect of Article 6 of the ACRWC is that it
is specific regarding the state that bears the obligation to protect children against statelessness
- the state where the child is born. However, in as much as a clear obligation is placed on a
State to grant nationality to a child born within its territory, this obligation does, nevertheless,

not translate into the right to a nationality. By its own admission, the African Union has con-

693 African Union https:/iwww.acerwc.africa/en/member-states/ratifications (accessed 20 June 2023).
894 Universal Declaration of Human Rights 1948, Internal Covenant on Civil and Political Rights 1996.
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ceded that whilst the ACRWC provides the right to a name at birth and the right to acquire a

nationality, it does not provide for the right to a nationality.®%

The African Committee of Experts on the Rights and Welfare of the Child (Committee on
ACRW) has given guidance regarding the interpretation of Article 6 of the ACRWC.%% The
committee on ACRWC concedes that the right to grant nationality remains a state’s preroga-
tive, however, it urges states to ensure that national law relating to nationality is in line with
international law principles. Regarding international law principles, mention can be made of
the principle of the best interest of the child which is entrenched in very strong terms under
the ACRWC.% The Committee on ACRWC mandates state parties to make the principle
“the primary consideration” in all actions concerning the child.5®® It follows logically that
exercising prerogatives at the national level in a manner that would deny nationality to chil-
dren, who would otherwise be stateless, is not in the best interest of children. Moreover, the
Committee on ACRWC asserts that the state in which a child is born bears the onus of
providing nationality to the child if not doing so would render the child stateless.®®® In a deci-
sion by the Committee on ACRWC,’® the Kenyan government was found to be in violation
of Article 6 of the ACRWC.” The committee on ACRWC recommended that the govern-
ment of Kenya should take all necessary legislative, administrative, and other measures in
order to ensure that children of Nubian descent in Kenya, who would otherwise be stateless,
can acquire a Kenyan nationality and the proof of such a nationality at birth.”° The Kenyan
government was also found to be in violation of Article 6 of the ACRWC. this was a result

of no legislative measures in place that ensured that Nubian children obtained citizenship like

695 Department of Political Affairs: African Union Commission. The African Union Approach to the Right to
Nationality: Statelessness Impact on Africa’s Development and the need for its eradication presenta-
tion_approach_on_statelessness_in_africa_dpa_auc.pdf (achpr.org) (accessed 12 August 2023).

69 General Comment on Article 6 of the African Charter on the Rights and Welfare of the Child:
ACERWC/GC/02 (2014).

697 See article 4 of the ACRWC.

698 Article 4 of the ACRWC. See also, General Comment 5 on State party obligations under the African Charter
on the Rights and Welfare of the Child article (1) and systems strengthening for child protection CRC/C/GC/5
para 4.2.

699 ACERWC/GC/02 (2014) para 34-40.
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any other Kenyan child.”® The Kenyan government also failed to put measures in place to
prevent Nubian children from becoming stateless.”®* Therefore, the issue, in this case, was
not whether Kenya had the obligation to grant Nubian children nationality. The pertinent is-
sue, rather, was the lack of legislative measures to_prevent childhood statelessness as required
by Article 6. The Nubian makes it abundantly clear that the state where a child is born
bears the onus of preventing that child from becoming stateless if the child is unable to obtain

the nationality of any other country.

It must not be forgotten, however, that the ACRWC, just like the ICCPR and CRC, phrases
nationality in a manner that gives discretion to states. The right is phrased as “the right to ac-
quire nationality” rather than “the right to a nationality” Thus, although the ACRWC makes
it clear that the state where a child is born has the obligation to grant nationality where a child
would otherwise be stateless, its use of the term “acquire” which means that the discretion
still rests with the state, confirms the view that there is no right to a nationality for stateless

children in terms of treaty law.

5 Conclusion

In this chapter, an analysis of a range of international conventions was undertaken to deter-
mine how the notion of nationality has been framed and to decide whether such framing plac-
es an obligation on states to grant nationality. Various policies at the United Nations level
and the African Union level have vouched for the acquisition of nationality as a means to ad-
vancing the rights of stateless children. Notables are the UNHCR, the African Committee of
Experts on the Rights and Welfare of the Child, and the African Commission on Human and
Peoples’ Rights. This chapter unpacked treaties at the United Nations level and the African
Union level in order to assess whether there is a right to nationality and consequently whether
there is an obligation on states to realise the right to nationality for stateless children. A de-
tailed analysis and unpacking of United Nations and African Union treaties, coupled with en-
gagement with decisions that have dealt with issues of nationality has shown that there is no

absolute right to a nationality. Based on this analysis, it can be concluded that as long as
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states retain the prerogative to decide how nationality is obtained and by whom, some chil-

dren will not be able to acquire nationality and thus remain stateless.

The analysis further established that the CRC and ACRWC have made strides in the framing
of nationality in comparison to other instruments such as the ICCPR and the UDHR. An
analysis of the CRC illustrated that in as much as children have the right to acquire a nation-
ality, it does not necessarily translate into every child having the right to nationality. Funda-
mentally, having a right to acquire a right is not the same as having a right to something. The
legislative history of these treaties suggests that the wording of “right to acquire nationality”
was specifically preferred to avoid making nationality an absolute right and instead, a right
that is subject to the state’s discretion. Further analysis of the ACRWC demonstrated that
children have the right to acquire nationality if they are unable to acquire the nationality of
any other state. Accordingly, children who are unable to acquire the nationality of any other
state have the right to be given the right, through a state’s nationality laws, to acquire the na-
tionality of the state in which they are born. Consequently, this means that children do not
necessarily have a right to the nationality of the state of their birth. Rather, this right now pre-
sents them with the opportunity to be dealt with in accordance with the laws of a given state,
which laws may be crafted in a manner that excludes some stateless children from acquiring
nationality. The wording of nationality as being a right to acquire nationality through the en-
actment of nationality laws of states rather than being an automatic right to a nationality is in
line with the internationally accepted principle of state sovereignty. This principle has long
been established in international law. It was emphasised in the renowned case of Nottebohm,
Liechtenstein v Guatemala’® and it was reiterated in the 1985 International Court Judgment
of Continental Shelf, Libya v Malta’®’, where the ICJ stated that each state has the preroga-
tive to decide who its nationals so far as the laws are consistent with principles of interna-

tional law.”®

Therefore, despite the explicit entrenchment of nationality in various treaties, these treaties
have not changed the position in international law established in the 1CJ case of Not-
tebohm,”® which established that based on states’ sovereignty, it is for each state, based on

its discretion, to determine who its nationals are. The most important contribution of the Af-
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rican Charter on the Rights and Welfare of the Child on the subject of children and nationali-
ty is that it makes it clear that the state that bears the obligation to grant nationality to a state-
less child if such a child would otherwise be stateless, is the state where the child is born.
Although the issue regarding which state bears the onus has now been settled, the realisation
of this right remains at the discretion of these states by the operations of their nationality
laws. Considering the lack of clear obligation on states to grant nationality to stateless chil-
dren, the question to be answered is whether international children’s rights standards can be
invoked to ensure that the nationality laws enacted by states ensure access to nationality by

stateless children. The next chapter tackles this issue.
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CHAPTER SIX: INTERNATIONAL CHILDREN’S RIGHTS STANDARDS AS A
BASIS FOR CURTAILING SOUTH AFRICA’S DISCRETION ON ISSUES OF
CHILDHOOD STATELESSNESS

1. Introduction

In chapter four, it was demonstrated that in the absence of nationality, stateless children in
South Africa struggle to access basic rights including education, social security, and
healthcare. Thus, despite the narrative that stateless children are protected by virtue of being
human, actual access to basic rights is directly linked to nationality; the absence of which
renders human rights an illusion. Effectively, nationality for stateless children is critical and
should remain on the agenda of statelessness matters. In the preceding chapter, it was estab-
lished that in terms of international law, there is no obligation on states, including South Af-
rica, to grant nationality to stateless children. Such a decision on nationality is a matter of
South Africa’s discretion by virtue of the international law principle of state sovereignty. The
question therefore arises, ‘how can stateless children be guaranteed nationality, in the ab-
sence of an international law obligation on states to grant these children nationality?” This
chapter explores international children’s rights principles which reinforce the obligation of
states, including South Africa, to exercise their discretion on issues of nationality at the na-

tional level in a manner that ensures that stateless children are granted nationality.

This chapter seeks to demonstrate that despite the absence of an obligation in terms of inter-
national law to grant stateless children nationality, there is an obligation for states to exercise
their discretion in the enactment of national laws in agreement with international children’s
rights standards. States are obliged to undertake all appropriate legislative, administrative,
and other measures for the implementation of the rights recognised, among others, in the
Convention on the Rights of the Child 1989 and the African Charter on the Rights and Wel-
fare of the Child 1990. Adhering to international children’s rights standards including the
best interest of the child, non-discrimination, and the right to life, survival and development
lends support to the view that states should grant stateless children nationality despite there

being no clear obligation in international law on this issue.
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2. The Limits of the International Law Principle of Sovereignty

It is internationally acknowledged that each state has the legal right to determine its own in-
ternal life, regulate its own domestic affairs, and make laws for its own people within its own
territory.”1% State sovereignty refers to the independence and supreme authority of a state.”**
State sovereignty continues to be a foundational principle in international law."*? However, a
state’s power to regulate its own subjects and make its own rules and laws is, although recog-

nised as important for a state’s self-determination, not absolute. According to Juss,’*®

a
state’s right to regulate its own domestic affairs is limited externally by the possibility of a
general resistance, and internally it may be limited by the very nature of power itself.”** The

nature of state sovereignty, thus, limits the exercise of absolute power.

It has been long recognised that state sovereignty comes with the duty of states to exercise
their prerogatives in a manner that does not violate the human rights of a state’s subjects.’*®
According to Article 6 of the Draft Declaration on Rights and Duties of States adopted way
back in 1949, it was established that every state has the duty to treat all persons under its
jurisdiction with respect for human rights and fundamental freedoms, without distinction as
to race, sex, language, or religion. Decades after this declaration was made, similar senti-
ments have been shared by the international community, with the position being that the in-
ternational legal order cannot be understood anymore as being based exclusively on state
sovereignty.’*’ State sovereignty is determined and qualified by the human rights regime,

which places a duty on states to protect and promote the rights of the people within their terri-
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tory. Thus, at the very foundation of state sovereignty is the respect of human rights.”8

Cahn™® also asserts that sovereignty gives each state the entitlement to administer its own
territory independently, though within the limits that are imposed by international law. More-
over, it has been asserted that there are matters that are domestic, but which may later, due to
their importance, reach the international level.”?® A further view has been advanced that all
matters may become the object of international regulation utilising treaties and whenever this
happens, they cease to belong to the domestic jurisdiction of the states.”?! This applies to
state sovereignty and indeed, international law standards and principles play a significant role

in limiting state sovereignty.

The limitations on state sovereignty were affirmed by the Permanent Court of International
Justice in 1923, which stated that “The question whether a certain matter is or is not solely
within the domestic jurisdiction of a State is an essentially relative question: it depends on the
development of international relations”.”?> The Permanent Court of International Justice, in
this case, reiterated the fact that state sovereignty is relative and thus, in principle, is not ab-
solute. Therefore, the development of international law is the operative and limiting factor as
far as state sovereignty is concerned. It dictates the power and limitation of states when deal-
ing with its subjects. The Permanent Court of International Justice stated that “in the present
state of international law, questions of nationality, are in the opinion of the Court, in principle
within this reserved domain.”’?® The finding in this case not only confirmed the limited ap-
plicability of state sovereignty but also confirmed that the developments of international law,
at a given point in time, are the determining factor when determining whether matters are out
of the domain of international regulation. The international law standards in 1923 confined
matters relating to nationality solely to the discretion of a particular state, however, this is no

longer the prevailing discourse in international law.

As consistently noted, state sovereignty is a well-recognised principle under international
law; however, this principle is, not absolute. The power to govern and make laws is not iso-

lated but rather dictated and limited by prevailing international law principles and standards.
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It could then be argued that matters that were reserved solely for a state’s discretion in 1923
may well not be reserved solely for a state’s discretion decades later. The international law
standards may have previously not considered matters of nationality as warranting interna-
tional regulation, however, current international law, and in particular international children’s
rights standards, require states to consider certain principles when issues of children and na-
tionality come to the fore. Consequently, state sovereignty in matters concerning children and
their rights is limited by the prevailing international children and human rights standards and

principles.

3. Sovereignty on Issues of Nationality and Adherence to International Law
Principles

An essential first step in approaching nationality determination is to review relevant interna-
tional principles and norms concerning nationality. There are indeed matters which, by their
very nature, belong exclusively to the domestic jurisdiction of states.’?* Underlying the sys-
tem of nationality determination is the principle that it is for each state to determine which
persons are its nationals. The 1930 Hague Convention on Certain Questions Relating to the

Conflict of Nationality Laws, for example, states in Article 1:

“It is for each State to determine under its own law who its nationals are. This law shall be recognised
by other States in so far as it is consistent with international conventions, international custom, and the

principles of law generally recognised with regard to nationality”.”®

In general, international law does not provide guidance on how states should exercise their
sovereignty regarding nationality matters, however, in 1923, the Permanent Court of Interna-
tional Justice stated that the question of whether a certain matter is or is not solely within the
domestic jurisdiction of a state is an essentially relative question; it depends on the develop-
ment of international law at a given point in time.”? In affirming the limitation of state sov-
ereignty where nationality matters are concerned, the Inter-American Court on Human

Rights, in the case of Girls Yean and Bosico v Dominican Republic,”?” has stated the follow-

inga
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“Even though it is traditionally accepted that the conferral and recognition of nationality are matters for
each State to decide, contemporary developments indicate that international law does impose certain
limits on the broad powers enjoyed by the States in that area and that the manner in which States regu-

late matters bearing on nationality cannot today be deemed to be within their sole jurisdiction”.’2

In the Inter-American Court of Human Rights Case of the Girls Yean and Bosico v Domini-
can Republic,’?® a petition was submitted to the Inter-American Court of Human Rights on
behalf of the Yean and Bosico children who were being denied their birth certificates, and
thus, denied the right to a name and nationality. The petition was brought against the Domin-
ican Republic. The Yean and Bosico children were not able to access basic rights such as ed-
ucation because they were denied birth certificates. Challenges of access were because, with-
out a birth certificate, it is not possible to attend school in the Dominican Republic.”? In its
judgement, the Inter-American Court of Human Rights affirmed that the issue of nationality
cannot be considered merely from the perspective of the state’s discretionary authority be-
cause states have the duty to protect.”* Moreover, the Court held that although States have
the sovereign right to regulate nationality, they are responsible for abiding by international
human rights standards protecting individuals against arbitrary state action.”2 The Court pro-
nounced that states are, particularly, limited in their discretion to grant nationality by their
obligations to guarantee equal protection before the law and to prevent, avoid, and reduce

statelessness. 733

At the African Union level, the Institute for Human Rights and Development in Africa (IH-
RDA) and Open Society Justice Initiative (on behalf of Children of Nubian Descent in Kenya)
v the Government of Kenya, (Nubian case)’3* is notable. This case involved parents of Nubi-
an-descent children who were having difficulty registering the birth of their children. Many
of these parents lacked valid identity documents required to register their children’s birth. It
was further alleged that even when birth certificates were issued to children of Nubians, Ken-

yan authorities would explicitly indicate that they were not proof of citizenship, thereby leav-
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ing registered Nubian children in an ambiguous situation.”® The African Committee of Ex-
perts on the Rights and Welfare of the Child stated that:

“Although states maintain the sovereign right to regulate nationality, in the African Committee’s view,
state discretion must be and is indeed limited by international human rights standards, in this particular
case the African Children’s Charter, as well as customary international law and general principles of
law that protect individuals against arbitrary state actions. In particular, states are limited in their dis-
cretion to grant nationality by their obligations to guarantee equal protection and to prevent, avoid, and

reduce statelessness”. 36

The Committee stated further that the Respondent State is bound by limitations imposed by

human rights standards within international law. "3

At the United Nations level, a recent decision by the Human Rights Committee is notable. On
28 December 2021, the Human Rights Committee published its views in a ground-breaking
case of Denny Zhao v The Netherlands,”®® finding that the Netherlands had violated a child’s
right to a nationality by registering his nationality as “unknown” in his civil records, thus
hampering his access to international protection as a stateless child. Consequently, the child
was left with no prospects of acquiring Dutch nationality.”®*The applicant, in this case (Mr.
Zhao), was born in the Netherlands to an undocumented Chinese mother. The authorities in
the Netherlands registered Mr. Zhao’s nationality as ‘unknown’ because his mother was una-
ble to provide legal identifying documentation. Mr Zhao’s mother attempted to register him
as a stateless child so that he could enjoy the international protections afforded to stateless
children in the Netherlands, including the right to acquire the nationality of the State in which
he was born — the Netherlands. However, because his nationality status at birth was registered
as ‘unknown’, he was not able to do so. In its decision, the Human Rights Committee reaf-
firmed a child’s right to special measures of protection under Article 24 of the ICCPR Re-
garding the child’s right to acquire nationality. The Human Rights Committee referred to

General Comment 17, *° according to which:

“States are required to adopt every appropriate measure, both internally and in cooperation with other

States, to ensure that every child has a nationality when he is born. In this connection, no discrimina-

tion with regard to the acquisition of nationality should be admissible under internal law as between le-
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gitimate children and children born out of wedlock or of stateless parents or based on the nationality

status of one or both of the parents.”

It can be gathered that state sovereignty on matters of nationality is not absolute. A state’s
discretion, in this regard, is circumscribed by the duty to guarantee individuals equal protec-
tion of the law and the obligation to avoid statelessness. The current international relations
climate dictates that state discretion on matters pertaining to nationality is no longer absolute.
Instead, states are obliged by different international instruments, such as the Convention on
the Rights of the Child 1990, the African Charter on the Rights and Welfare of the Child
1990, and the International Covenant on Civil and Political Rights 1966, to ensure that they
apply the best interest of the child, non-discrimination and the right to life, development, and

survival when dealing with children on issues of nationality.

4. Key Principles in International Children’s Rights

The Convention on the Rights of the Child 1989 (hereinafter CRC), which is the most signed
convention, ! is the first document dedicated specifically to children as bearers of rights. It
recognises that children are a vulnerable part of society that need special protection in order
to survive and develop. The convention has four core “general principles” that guide the in-
terpretation and implementation of the rest of the convention. The “general principles” of the
CRC were introduced by the Committee on the Rights of the Child in the guidelines of the

“initial reports’.”*? These ‘initial reports’ will be discussed in more detail in due course.

In 1990, the African Charter on the Rights and Welfare of the Child (ACRWC) was adopted
and enshrines the same four core principles that were developed by the CRC in the preceding
year. The realisation and implementation of both the rights in the CRC and the ACRWC re-
quire a holistic analysis of measures undertaken by state parties concerning every right, tak-
ing into account the convention’s four general principles.”® The four core principles are the
best interest of the child principle, non-discrimination, the right to life, survival and devel-

opment, and participation.’#* Pertinent to note, that these core principles apply to every child

"4 A Kanter “Do Human Rights Treaties Matter: The Case for the United Nations Convention on the Rights of
People with Disabilities” (2019) Vand. J. Transnat'l. at 577.

742 committee on the Rights of the Child, 1991.

43 7 Vaghri et al Monitoring State Compliance with the UN Convention on the Rights of the Child: An Analysis
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without exception. "> Notably, all four principles have a direct impact on the implementation
of the rights of children. However, for the discussions on the rights and protection of stateless
children, the analysis will only focus on three principles namely, the best interest of the child
and the right to life, survival and development, and non-discrimination. This is because they
are directly linked and relevant to the challenge of childhood statelessness. The principle of
participation is indeed important for children and their rights. It underscores the right of chil-
dren to freely express their views in all matters and decisions that affect them and to have
those views considered at all levels of society. However, this principle will not be discussed
in this chapter because of its limited link to stateless children’s right to a nationality as dis-

cussed in this thesis.
4.1. The Best Interest of the Child

The principle of the best interest of the child is not a new concept or principle. It precedes the
CRC.™® In 1924, the League of Nations first recognised the importance of the rights of the
child by adopting the Geneva Declaration of the Rights of the Child (the Geneva Declara-
tion).”*” Although the Geneva Declaration did not specifically refer to the best interest of the
child as being a particular right or principle, the rights of children were seen as primary in
matters relating to slavery, child labour, and child trafficking.”*® The Geneva Declaration was
based on a vital principle which is that “mankind owes to the child the best it has to give.”’*
The catalyst for the Geneva Declaration was the recognition of the gross violation of chil-
dren’s rights during World War 11, as well as the aftermath of the War.”™° The Geneva Decla-
ration emphasised children’s material needs and proclaimed that children must have the reg-
uisite means for their development.”* This included food for hungry children, nursing for

sick children, due attention for the handicapped and shelter, and support - both physical and

45 Article 12 of the CRC.
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emotional for orphans.”? Perhaps the most important aspect of the Geneva Declaration can

be found in its preamble which reads as follows:

“By the present declaration of the rights of the child, men and women of all nations, recognizing that
mankind owes to the child the best that it has to give, declare and accept this as their duty. The phrase
“mankind owes to the child the best it has to give” clearly underlines our duties towards children, and it

entitles them to the best that mankind can give”.”®

The best mankind can give has been interpreted to mean every action taken should consider
the best interest of the child.”>* Moreover, in 1959, the Declaration of the Rights of the Child
was adopted and further affirmed the principle that “Mankind owes to the child the best it has
to give,””° which was also the principle recognised in the Geneva Declaration”®. The 1959
Declaration on the Rights of the Child (Declaration on the Rights of the Child) was more
comprehensive regarding the vulnerability of children and their need for special protection. It
emphasised the need to have safeguards to ensure the care of the child.”’ The preamble of
the Declaration on the Rights of the Child further states that the child, because of his physical
and mental immaturity, needs special safeguards and care, including appropriate legal protec-
tion, before and after birth.”® The Declaration on the Rights of the Child expressly recognis-
es the principle of the best interest of the child. Article 2 of the Declaration on the Rights of
the Child provides that:

“The child shall enjoy special protection and shall be given opportunities and facilities, by law and by
other means, to enable him to develop physically, mentally, morally, spiritually and socially in a
healthy and normal manner and in conditions of freedom and dignity. In the enactment of laws for this

purpose, the best interest of the child shall be the paramount consideration”.

The principle of the best interest of the child is also embodied under Article 7 of the Declara-
tion on the Rights of the Child, which states that the “best interests of the child shall be the
guiding principle of those responsible for his education and guidance”. It is a proven fact that

the best interest of the child principle is not a new concept under international law.” It
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gained momentum and notoriety since the adoption of the CRC and the ACRWC but it is not

a new term for international children’s instruments.

The Best Interest of the Child principle has evolved over the decades and has been applied by
some states even before the CRC came into effect, thus, its meaning has evolved and is often
widely open for interpretation.” It has been argued that since Article 4(1) of the ACRWC
provides that the best interests of the child shall be “the primary consideration” and Article
3(1) of the CRC phrases it as “a primary consideration”. The CRC’s phrasing allows for oth-
er principles and considerations to be taken into account and, depending on the circumstances
of the case in issue, thereby implying the best interests principle may be overridden.’®* How-
ever, the interpretation given by the CRC committee makes it clear that the best interest of
the child is paramount and cannot be overridden by any other legal principle unless it is in the
best interest of the child to do so. The CRC committee has described the principle of the best
interests of the child as athreefold concept.”®® In the first instance, it is considered
a substantive right. A substantive right has been described as the type of right that flows from
a particular law. Consequently, at the international level, the best interest of the child flows
from international instruments such as the CRC, ACRWC, and ICCPR."®® These instruments
speak to the significance of the best interest of the child. This requires that the best interests

of the child be assessed and considered as a primary consideration.’®*

According to the CRC committee, the best interest of the child is a self-executing norm.”®

This means that there is an intrinsic obligation placed on states to ensure that the best interest
of the child is placed paramount in all matters that concern children.”®® For this reason, the
best interest principle is an important and powerful principle for the protection of children’s
rights. Moreover, as a substantive right, it means that when a matter concerning a child
comes before any form of tribunal, children’s court, or the home affairs panel, to mention a

few, the best interest principle must automatically be applied. Consequently, as far as state-
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less children and the acquisition of nationality are concerned, the best interest of the child
should be taken as paramount. The question here is whether denying nationality to stateless
children is in their best interest. The Institute on Statelessness and Inclusion concedes that
statelessness is never in the best interest of the child.”®” Moreover, the African Committee of
Experts on the Rights and Welfare of the Child has stressed that “the acquisition of a nation-
ality cannot be fully implemented unless the cardinal principles of children’s rights are care-
fully observed.”"®®Additionally, The A Committee noted that “the implementation of chil-
dren’s rights requires taking into account the best interests of the child, non-discrimination
principles, his or her survival, development, and protection as well as his or her participa-

tion.”7%°

In the Nubian case,’”® the African Committee of Experts on the Rights and Welfare of the
Child held that Kenya’s actions violated the African Charter’s provisions protecting children’s
right to nationality, observing that statelessness is against the best interests of the child.””*
Secondly, the best interest of the child is considered a fundamental, interpretative legal prin-
ciple.”’? This means that if there is a legal provision that is open to more than one interpreta-
tion, the interpretation that most effectively serves the child’s best interests should be pre-
ferred.”” Lastly, the best interest of the child is applied as a rule of procedure.”’* For exam-
ple, where the procedure is concerned and a decision is to be made that will affect a specific
child, an identified group of children, or children in general, the decision-making process
must include an evaluation of the possible impact (positive or negative) of the decision on the
child or children concerned.’”*Procedures were put in place to implement the best interest
principle that needs to be assessed in order to ensure and guarantee the application of this
principle.””® Furthermore, the justification of a decision must show that the right has been

explicitly taken into account. In this regard, states parties shall explain how the right has been

767 Institute for Statelessness and Inclusion (ISI) Childhood Statelessness: Statelessness Essentials (2014)
https://files.institutesi.org/childhood-statelessness.pdf (accessed 25 June 2023).

768 General comment on article 6 of the African Charter on the Rights and Welfare of the Child: Right to birth,
name and nationality para 13.
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L Ibid.

772 General Comment on the right of the child to have his or her best interests taken as a primary consideration
(2014) Para 6(b).

73 Ibid.

74 Ibid Para 6(b).

75 Ibid.

""®|hid. See also, UNHCR Best Interest Procedure (BIP)https://emergency.unhcr.org/protection/protection-
mechanisms/best-interests-procedure (accessed 9 August 2023).
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respected in the decision, that is, what has been considered to be in the child’s best interest;
what criteria it is based on; and how the child’s interests have been weighed against other

considerations, whether they are broad issues of policy or individual cases.”’’

One of the things emphasised by the African Committee of Experts on the Rights and Wel-
fare of the Child is that the principle of the best interest of the child is flexible and adaptable,
which allows it to be responsive to the situation of individual children, and to evolve
knowledge about child development.’”® Thus the best interest of the child goes beyond what
it may seem like at face value. This principle is to be applied in all areas of the functioning of
states where children are involved. This includes matters relating to national laws, policies,
and procedures where children are concerned. One of the helpful explanations provided by
the CRC committee is that a state needs to explain how the principle was considered, in a
particular matter, and provide justification for the decision followed.”” In addition, there
should be procedural guarantees that ensure that steps are taken to ensure the application of

the best interest of the child principle in all matters concerning children.”8

The best interest of the child is a widely accepted and important international children’s
rights principle.”8! Based on the best interest principle, being stateless and thus, being with-
out a nationality is not in the best interest of any child. This is due to the difficulties that
stateless children face in accessing basic rights as discussed in chapter four. As it has been
highlighted in previous chapters of this thesis, children without a nationality face numerous
challenges when trying to access basic rights such as the right to education, healthcare, and
social security in South Africa. Consequently, the right to access basic rights is limited by a
child’s nationality status. The question, therefore, arises whether being without a nationality
is in line with the best interest principle. In other words, is South Africa respecting and pro-
moting the best interest of the child in its approach to nationality for stateless children? It is
submitted that as much as South Africa has the sovereign power to decide who its nationals
are, this power is not absolute and is curtailed by children’s rights principles and standards.
The best interest of the child is one such principle that obliges South Africa to consider the

best interest of stateless children on the issue of nationality. As confirmed by the African

7 |bid.
78 |bid.

779 General Comment on the right of the child to have his or her best interests taken as a primary consideration
(2014) Para 6(c).

780 |pid.

78l Degol and Dinku Mizan Law Review at 321-337.
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Committee of Experts on the Rights and Welfare of the Child, it is never in the best interest
of the child to be stateless.’®South Africa is, thus, violating the best interest of stateless chil-

dren by not granting them nationality.

The principle of the best interest of the child is one of the most widely used principles in
child-related court cases in South Africa.’”® It is enshrined in Section 28 of the South African
Constitution. This principle is not new in South African jurisprudence.’®* It has been used by

South African courts pre-democracy, %

mostly in private law matters dealing with child cus-
tody cases.’® Through its judgements, the Constitutional Court has time and again demon-
strated that Section 28 (2) is an independent right that informs other 28 rights.”®” This is sig-
nificant because other rights contained in Section 28 include the right to a name and national-
ity from birth, healthcare services, and social security. This means that in a matter concerning
a stateless child, the interest of the stateless child is paramount. It would, therefore, be para-
mount to consider whether denying a stateless child nationality, access to healthcare and so-
cial services is in the best interest of a stateless child. The Constitutional Court has been criti-
cised for failing to identify the content of section 28 (2).7 This is imperative because in any
matter concerning a child, the Constitutional Court applies Section 28 (2) as a yardstick
against which other relevant rights are measured. However, failure by the Constitutional
Court, in this regard, does not negate the critical role played by the Constitutional Court in
not only developing the concept of the best interest of the child but, also its success in using
this principle to foster the protection and implementation of children’s rights in South Africa.
I will demonstrate through Constitutional Court jurisprudence how the court has given mean-

ing to the content of the best interest of the child below.

782 General Comment No. 2 on Article 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
Acquire a Nationality (2014) para 86.
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52 De Jure Law Journal at 557-579.
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the early 1900s.”
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stitutional Court Review at 363—386.
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787 |pid. See also, Minister for Welfare and Population Development v Fitzpatrick para 17, where the Constitu-
tional Court declared that section 28(2) contains a right independent of the more specific rights contained in
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The starting point in understanding the best interest of the child principle, as applied in South
Africa, is to analyse the right itself. It is to be reiterated that in terms of Section 28 (2) of the
South African Constitution 1996, in every matter concerning a child, the best interest of the
child is paramount. The literal interpretation of this right suggests that whenever there is a
matter that involves a child, the interest of the child takes precedence when making decisions
about the child. The content of the child’s best interests is encapsulated in Director of Public
Prosecutions, Transvaal v Minister of Justice and Constitutional Development,’®where the
Constitutional Court held that although it is neither necessary nor desirable to define, the con-
tent of the right in section 28(2), the right imposes an obligation on all those who make deci-
sions concerning a child to ensure that the best interests of the child enjoy paramount im-
portance in their decisions.”®® Pertinent to note, section 28 (2) goes a step further’®! by adding
the word “paramount’ to this principle. This is noticeable considering that the general word-
ing of this principle is “a child’s best interest shall be a primary consideration”. The CRC
provides only that a child’s best interest shall be a primary consideration.”® The ACRWC
moves the standard higher when compared to the CRC, which merely provides that a child’s
best interest shall be a primary consideration.

In the case of Minister of Welfare and Population Development v Fitzpatrick,”®* the Constitu-
tional Court found that section 28(1), which, lists a set of children’s rights from name to na-
tionality, social welfare, and access to healthcare is not exhaustive of children’s rights. The
court found that section 28(2) requires that a child’s best interests have paramount im-
portance in every matter concerning the child. The plain meaning of the words indicates that
the reach of section 28(2) cannot be limited to the rights enumerated in sections 28(1) and
28(2), and must be interpreted to extend beyond those provisions. It creates a right that is in-
dependent of those specified in section 28(1).”%The statement made by the Constitutional
Court in this case reinforces the importance of section 28 (2). It makes it clear that the best

interest of the child principle is more of a self-standing right than a principle and more im-

7892009 (4) SA 222 (CC).
790 |pig para 73.

791 Compared to the Convention on the Rights of the Child 1989 and the African Charter on the Right and Wel-
fare of the Child 1990.

92 Article 3(1) of the CRC. However, Art 21 of the Convention requires best interests to be treated as the para-
mount consideration in the context of adoption.

793 Article 4 ACRWC.,

794 (2000) (3) SA 422 (CC).
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portantly, it is also a right that strengthens other rights. Moreover, the Court emphasises that
the best interest of the child is a right to be applied when dealing with all other rights con-
cerning children. In a more recent judgment, the courts have been clear on the application of
the best interest of the child principle, particularly where stateless and undocumented chil-
dren are concerned. For example, in the Centre for Child Law v Minister of Basic Educa-
tion,”®® a circular was issued by the Department of Basic Education directed to a cluster of
public schools in the Eastern Cape. The circular stated that every learner must provide an
identifying document or proof that they have applied for such a document. Failure to adhere
to this would result in the stateless/undocumented learner being dismissed from the school.
The Court held that section 28 (2) does not only create a stand-alone right but strengthens the
right to basic education as well.” In seeking to uphold the best interest of the child in “every
matter” it also serves to augment the right to education.”® The court went further to state that
the South African government has through its signature and ratifying of several instruments,
including the CRC and the ACRWC, committed to always giving primary consideration to
children’s interests. "°These conventions recognise the importance of holding paramount to
the best interest of the child in all matters concerning them.8%

In the 2020 case of AB v Pridwin Preparatory School, 8 the Constitutional Court declared
unconstitutional a clause in a private school’s contract with parents. The clause allowed the
school, at any time, to terminate the contract between the school and the parents of the pu-
pils.®%2 The unconstitutionality related to the rights of children enshrined in sections 28(2)
and 29(1)(a) of the constitution®® the Court held that the children’s best interests should have
been considered before a decision was made that would have the effect of limiting their right
to education.®%* This judgment is significant because it brings into sharp focus the need to
uphold the principles of the best interests of the child in all matters concerning children,
along with the other core principles of children’s rights which include non-discrimination

equality, life, survival, and development.
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4.2.  Non-discrimination

The origin of the non-discrimination principle can be found in the 1945 United Nations Char-
ter (United Nations Charter). This can be deduced from Article 1 (3) of the United Nations
Charter which provides an equality guarantee and establishes the foundation for all subse-
quent human rights treaty development.®% Article 1 (3) of the United Nations Charter states
that the purpose of the United Nations is to achieve international cooperation in solving in-
ternational problems of an economic, social, cultural, or humanitarian character, and in pro-
moting and encouraging respect for human rights and fundamental freedoms for all without
distinction to race, sex, language, or religion. Discrimination has been defined by the Human
Rights Committee as follows:

“Any distinction, exclusion, restriction or preference which is based on any ground such as race, col-
our, sex, language, religion, political or other opinion, national or social origin, property, birth or other
status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or ex-

ercise by all persons, on equal footing, of all rights and freedoms”.8%
Moreover, Article 23 of the CRC states the following:

“State Parties shall respect and ensure the rights set forth in the present Convention to each child within
their jurisdiction without discrimination of any kind. In addition, States Parties shall take all appropri-
ate measures to ensure that the child is protected against all forms of discrimination or punishment on
the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians,

or family members.”

The principle of non-discrimination thus underpins the determination of the best interests of
the child. States are not only obliged to prohibit all forms of discrimination in the enjoyment
of rights under the CRC and the ACRWC but they are also required to take appropriate pro-
active measures to ensure effective measures aimed at redressing a situation of real inequali-
ty.8%” Discrimination impedes the optimum development of the child, whether it takes the

form of denial of services, based on equality of opportunity, prejudice, social exclusion, or

805 Ruggiero Article 26: The Right to Benefit from Social Security In Z VVaghri Monitoring State Compliance
with the UN Convention on the Rights of the Child an Analysis of Attributes (2022) at 219.

806 Human Rights Committee, General Comment 18, Non-discrimination (Thirty-seventh session, 1989), Com-
pilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N.
Doc. HRI/GEN/1/Rev.1 (1994)26. See also, article 24 of the Covenant on Civil and Political Rights provides
that all children, without any discrimination as to race, colour, sex, language, religion, national or social origin,
property or birth, have the right to such measures of protection as are required by their status as minors, on the
part of their family, society and the State.

807 General comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary
consideration para 41.
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physical and psychological abuse.® The CRC committee also noted that discrimination on
any of the grounds in Article 2 of the CRC violates a child’s human dignity.8° Compliance
with Article 2 of the CRC is integral to the meaningful implementation of Article 6 of the
CRC.81 |t is thus clear that non-discrimination is a basic right under international law. It is a

right that is contained in various conventions.8!!

Discrimination is more than just excluding certain groups of people based on a particular sta-

tus such as race, gender, and religion.8*2

It is a non-passive right that requires states to proac-
tively create an environment, policies circumstances and that eliminate discrimination and
promote equality.®™® Regarding the right to a name and nationality, the African Committee of
Experts on the Rights and Welfare of the Child states that non-discrimination. in the context
of the rights to a name, birth registration and to acquire nationality, means that no child’s
birth should go unregistered whatever his or her parent’s race, ethnic group, colour, sex, lan-
guage, religion, national and social origin, fortune, birth or another status.8'* None of these
grounds should justify a child’s deprivation of his or her right to acquire a nationality under
Article 6 of the African Charter. This means that children born in South Africa, to stateless or
undocumented parents, should be registered at birth regardless of their parent’s lack of legal
documentation. Refusing to register the birth of children born to stateless or undocumented
parents amounts to discrimination, which is in violation of Article 3 of the ACRWC.8° The

African Committee of Experts on the Rights and Welfare of the Child emphasises the fact

808 |_ansdown Article 2: The Right to Non-discrimination at 11.

809 General Comment 1: The aims of education (CRC/GC/2001/1).

810 |_ansdown Article 2: The Right to Non-discrimination at 11.

811 see article 2 paragraph 1 of the International Covenant on Civil and Political Rights which obligates each
State party to respect and ensure to all persons within its territory and subject to its jurisdiction the rights recog-
nized in the Covenant without distinction of any kind, such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status. Article 26 not only entitles all persons to
equality before the law as well as equal protection of the law but also prohibits any discrimination under the law
and guarantees to all persons equal and effective protection against discrimination on any ground such as race,
national or social origin, birth or other status. See also, The Elimination of All Forms of Racial Discrimination
1965.UN Universal Declaration of Human Rights (1948). International Covenant on Civil and Political Rights
(1966). International Covenant on Economic, Social and Cultural Rights (1966). UN Convention against Dis-
crimination in Education (1960). African Charter on the Rights and Welfare of the Child (1990).

812 General Comment No. 25 (2021) on children’s rights in relation to the digital environment para 9.

813 Article 2 CRC, General Comment No.5 General Measures of implementation (CRC/GC/2003/5) para 12.

814 General Comment No. 2 on Atrticle 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
Acquire a Nationality (2014)) para 16.

815 see also, ibid para 54, where the ACRWC Committee states that, “denying the right to birth registration to
children belonging to a specific category (refugees, IDPs and asylum seekers) is an act of discrimination against
those children and constitutes a violation of their right to non-discrimination embodied in Article 3 of the Afri-
can Children’s Charter and in other international human rights instruments.”
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that discrimination on whatever grounds put in peril the principle of universality of birth reg-
istration.® Children have been discriminated against in South Africa, which is a clear viola-
tion of the children’s principle of non-discrimination. This is evident in cases that have come
before the courts. For example, in the case of Centre for Child Law v Minister of Basic Edu-

cation,8’

a circular was issued by the Department of Education directed to a cluster of public
schools in the Eastern Cape. The circular stated that every learner must provide an identifying
document or proof that they have applied for such a document. Failure to adhere to this re-
sulted in stateless and undocumented learners being dismissed from the school. The only rea-
son that these learners were excluded from school was due to their lack of documenta-
tion.®28In the final instance, the Court held that “it is an undeniable fact that the children af-
fected by the impugned Circular are disadvantaged by their lack of documentation and ema-

nate from the vulnerable, poor black community.8°

The issue of discrimination in birth registration came into scrutiny more recently in 2022 in
the case of Centre for Child Law v Director General: Department of Home Affairs.8 The
issue, in this case, pertained to the discriminatory nature of Section 10 of the Births and
Deaths Registration Act 51 of 1992. Section 10 of the Birth and Death Registration Act did
not permit a child born out of wedlock to be registered by the father without the mother’s
consent. In addition, a child born out of wedlock would be registered under the mother’s sur-
name, unless the mother consented to the child being registered under the father’s surname.
The effect of this provision was that an unmarried father did not have equal rights as a mar-
ried father, as far as conferring nationality to their child was concerned. The court held that
the provision discriminated against children born out of wedlock.®?! Furthermore, the provi-
sion discriminated against unmarried fathers.®??In this instance, this discrimination contribut-
ed to statelessness in South Africa. This is because, under the Birth and Death Registration
Regulations of 2014, an undocumented mother is unable to register the birth of their child.
Consequently, a father, who has a child out of wedlock, with an undocumented mother, who
refuses to give him consent to register his child has the potential to become stateless. The

significance of this case is that the court also emphasised the interplay between the best inter-
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est of the child and other rights such as non-discrimination. In this regard, the court held that
Section 10 of the Birth and Death Registration Act “is manifestly inconsistent with the best
interests of the child as well as her rights to dignity and equality and her right to a name and

nationality from birth”.823
4.3. The Right to Life, Survival, and Development

In terms of Article 6 of the CRC, children have an inherent right to life and state parties shall
ensure to the maximum extent possible the survival and development of the child. Article 6
obliges states to protect a child’s right to life, survival, and development. Article 6 has sepa-
rate rights to it in one article. In terms of Article 6, states are not only obliged to protect a
child’s right to life but they must also ensure that a child survives and develops. Article 6
thus encompasses 3 rights, visa right to life, survival, and development. This article empha-
sises that the right to life is meaningless if there are no state resources in place to ensure that
a child survives and develops. The right to development and survival for stateless children is
affected by the challenges that stateless children face when accessing basic rights. A child
may have the right to life but if the state fails to provide resources that a child needs to sur-
vive and develop, such as access to education, social welfare, and health, the right to life be-

comes almost meaningless.

Article 6 provides the most critical rights for children, especially stateless children. The rea-
son for this is that the survival and development of a stateless child are often hindered from
birth by the lack of nationality. The right to survival and development is connected to other
rights as asserted by Principle 7 of the Declaration on the Rights of the Child 1959.82* Ac-
cording to Principle 7 of the Declaration on the Rights of the Child, a child shall be given an
education that will promote and enable him, on a basis of equal opportunity, to develop his
abilities, his individual judgement, and his sense of morality and social responsibility, and to
become a useful member of society. Moreover, it has been argued by some scholars, rightly
so, that Article 6 is a lens through which all other articles in the CRC should be interpret-
ed.8% For a stateless child, this viewpoint cannot be overstated. For instance, without access

823 para 79.
824 Declaration on the Rights of the Child.

825y Kilkelly The Best Interests of the Child: A Gateway to Children’s Rights? In E Sutherland and L Macfar-
lane (Eds.) Implementing Article 3 of the United Nations Convention on the Rights of the Child: Best Interests,
Welfare and Well-being at (2016)51-66.
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to the basic rights needed for survival and development such as education and healthcare, a

stateless child’s right to life is meaningless .82

Article 6 of the CRC is interdependent with other rights such as the right to free and compul-
sory primary education,®?’ the right for every child to benefit from social security®?®and the
right to access the highest attainable standard of health.82° Many children, in particular state-
less and undocumented children, do not have access to health care, education, or a standard
of living that optimises their opportunities for development. Sutherland asserts that, “in or-
derfor article 6 to be fulfilled, a first step is to understand the real content of what it guaran-
tees to the world’s children and the nature of the obligations it places on States Parties. That
enquiry necessarily involves setting article 6 in the broader context of human rights obliga-
tions.”8%% Article 6 of the CRC needs to be seen in the broader context of human rights and
not merely as a concept reserved for children’s rights. This speaks to the significance of the
right. The fact that there are children who are denied the basic rights that are essential for
their survival and development means that states are not doing enough to promote or respect
this very significant article. South Africa is a signatory to the CRC which means that it is
obliged to adhere to Article 6 notwithstanding a child’s nationality status. Stateless children
in South Africa are often denied the rights needed for survival and development due to a lack
of nationality. Consequently, without nationality, these children are affected in their devel-
opment stages and their ability to survive is affected by not having a nationality.

The ACRWC has a similar provision. Article 5 of the ACRWC states that every child has an
inherent right to life and state parties to the present charter shall ensure, to the maximum ex-
tent possible, the survival, protection, and development of the child. Article 5 of the ACRWC
adds an extra layer to this provision by obliging states to recognise that every child has the
right to life, survival, development as well as protection. State parties are, therefore, required
to not only ensure that a child’s right to life is respected, but also that a child’s right to sur-
vival and development is protected. According to the African Committee of Experts on the
Rights and Welfare of the Child, the rights of the child to survival, development, and protec-

tion require that he or she benefits from special measures of protection from his/her early in-

826 gutherland states that, “It becomes apparent, then, that article 6(2) has the potential to touch all areas of a
child’s life and places a vast array of obligations on states.” “The child’s right to life, survival and development:
evolution and progress” (2015) STELL LR at 279.
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fancy.®3! Underscoring the right to life, survival and development is the fact that the chances
of a child surviving and developing without access to education, healthcare services, and so-
cial welfare are undermined. The African Committee of Experts on the Rights and Welfare of
the Child further asserts that a child’s identity is one of the cornerstones to ensure survival,
development, and protection.®3 For example, comprehensive information about births makes
it easier for governments to plan for immunisation, and prevention of early infant diseases
such as malaria, neonatal HIV, and other communicable diseases that contribute to the reduc-
tion of child mortality.83 The African Committee of Experts on the Rights and Welfare of
the Child affirms that birth registration is directly linked to a child’s survival and develop-

ment. 83

South Africa is a signatory to both the CRC and the ACRWC, which means that it has agreed
to be bound by the provisions and principles of both conventions. Both conventions place an
obligation on South Africa to ensure that every child within its territory survives, develops,
and is protected. By directly or indirectly denying stateless children access to education, ac-
cess to health, and social welfare, South Africa is not applying international principles and
standards that are expected of them as signatories to the CRC and ACRWC. As much as
South Africa enjoys sovereignty, as discussed in section 2 of this chapter, state sovereignty is
not absolute and South Africa must exercise its sovereignty by taking into consideration key
international principles. In the case of children, these principles are the general principles set
out both in the CRC and the ACRWC, such as the best interests of the child principle and

non-discrimination.

As a sovereign state, South Africa, has the discretion to decide who its nationals are, howev-
er, this discretion is not absolute. It is limited by international law principles and standards. In
this instance, South Africa’s discretion to decide how children acquire nationality is limited
by international children’s rights standards which include the best interest of the child, non-
discrimination, and the right to life, survival, and development. Thus, decisions relating to the
acquisition of nationality by children whether born in the territory or stateless, do not fall
solely within the ambits of South Africa’s discretion. Instead, international law standards and

principles dictate that in exercising its discretion, South Africa must consider what is in the

831 General Comment No. 2 on Article 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
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best interest of children. Consequently, the best interest of the child obliges South Africa to
grant nationality to stateless children. Not having a nationality is never in the best interest of
any child. As demonstrated previously, stateless children struggle for basic rights due to a
lack of nationality. The viable way to ensure that stateless children are able to access rights is

to grant them nationality.

5. Children’s Rights Principles and their Implications for Nationality for Stateless
Children

5.1  Granting nationality to stateless children: the best interest of the child lens

The rights contained in the CRC are considered to carry equal weight. However, according to
Freeman,®% the child’s best interests principle underpins all the other provisions in the CRC.
The best interest principle of the child can be considered a golden thread that runs through
the fabric of children’s rights,®% because it forms the basis for the interpretation of all rights
and matters concerning children.®3” The best interest principle is broad and extends to all are-
as of children’s rights and any other matters where a child is involved. According to Pob-
joy,
pendent source of international protection.®® Moreover, Pobjoy

838 the best interests of the child principle is taking a direction towards becoming an inde-

80 argues that the best inter-
est of the child principle in the CRC may be used as an independent basis for protection out-
side the traditional refugee protection regime. An assessment of the best interests of the child
may preclude the return of a child to her home country even though the child is not eligible
for protection under the Refugee Convention 1951.84* This broad application and extension

of this principle has a major impact on state sovereignty.

Although the best interest of the child principle is not explicitly defined in the CRC and the

ACRWC, the CRC committee has noted that the elements to be taken into account when as-

835 A Freeman A Commentary on the United Nations Convention on the Rights of the Child, Article 3: the Best
Interests of the Child: Freeman Article 3: the Best Interests of the Child (2007).

836 B Bekink and M Bekink “Defining the standard of the best interest of the child: Modern South African per-
spectives” (2004) (2) De Jure at 22-40.

87 Freeman A Commentary on the United Nations Convention on the Rights of the Child at 1.

838 Pobjoy “The Best Interests of the Child Principle as an Independent Source of International Protection”
(2015) 64 International and Comparative Law Quarterly at 327-363.

839 bid.

840 Pobjoy The International and Comparative Law Quarterly at 333.
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sessing and determining the child’s best interests, as relevant to the situation, including the
child’s identity, protection and safety of the child, a situation of vulnerability, the child’s
right to health and the child’s right to education.?*2A state may have the power to exercise its
discretion, however, international standards curtail this power by placing an obligation on
states to ensure that, when making rules and laws that affect children, the best interests of the
child are considered paramount. This is one of the most effective ways in which state discre-
tion is limited. According to the CRC committee, Article 3(1) of the CRC creates an intrinsic
obligation for states, is directly applicable (self-executing), and can be invoked before a
court.8* The committee also acknowledges the role of Article 3 as an interpretative legal
principle, stating that if a legal provision is open to more than one interpretation, the interpre-

tation that most effectively serves the child’s best interests should be chosen.®

In terms of Sections 39(1)(b) and (c) of the Bill of Rights, a court, tribunal, or forum must
consider international law and may consider foreign law in its deliberations.®* Section 28 (2)
of the South African Constitution guarantees the paramountcy of a child’s best interest, to
which every child is entitled regardless of nationality status.®*® South Africa is thus obliged,
not only by its own constitution but also by international standards, to ensure that the best
interest of the child is paramount. Consequently, South Africa’s discretion in matters pertain-
ing to children is limited by both the constitution as well as international standards provided
for by conventions, such as the CRC and the ACRWC.

Pertinent to note, that the best interest principle is not only a substantive right but also ex-
tends to the procedural aspects of children’s rights.34” This means that the procedure used
when applying or implementing a child’s right must also consider the best interest of the

child principle.8*¢Consequently, the administrative procedure for the acquisition of nationali-

842bjd.
843 1bid.
844 1bid.
845 gouth African Constitution 1996.

846 Article 2(1) CRC. See also, CRC General Comment on the right of the child to have his or her best interests
taken as a primary consideration (2014) para 21.

847 B Bekink and M Bekink Dejure at 239. See also, CCT 294/18, where the court held that in other contexts,
section 28(2) incorporates a procedural component para 78. See also Centre for Child Law v The Governing
Body of Hoérskool Fochville (2015) ZASCA 155; 2016 (2) SA 121 (SCA) para 22.

848 CRC General Comment on the right of the child to have his or her best interests taken as a primary consider-
ation (2014).UNHCR Emergency Handbook: The best interest of the Child Procedure (2020)

https://emergency.unhcr.org/protection/protection-mechanisms/best-interests-procedure  (accessed 25 Jube
2023). See also, Para 42 Nubian case.
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ty (including birth registration requirements), should consider what is in the best interest of
stateless children. This was reiterated in the Nubian case where the African Committee of
Experts on the Rights and Welfare of the Child noted that the obligation to ensure that all
children are registered immediately after birth is not only limited to passing laws and policies

but also extends to addressing all de facto limitations and obstacles to birth registration.”84°

The best interest principle dictates that a child’s birth should be registered since birth regis-
tration is a gateway to so many other rights.8° This would also be in line with South Africa’s
obligation imposed by the CRC and the ACRWC to ensure that state parties undertake all ap-
propriate legislative, administrative, and other measures for the implementation of the rights
recognised in the convention.®? In terms of the Birth and Death Registration Act Regulations
of 2014, a parent who intends to register a child’s birth must provide identifying documents
such as an identity document, a copy of a certified passport, permit, or visa. It is obvious that
an undocumented or stateless parent is not in a position to provide the required identifying

documentation and will thus be unable to register the birth of their child.

Fundamentally, the question becomes whether this requirement is in the best interest of the
child. As much as South Africa has the prerogative to decide who its nationals are, this pre-
rogative must be exercised per international standards.®? Birth registration is in the best in-
terest of every child; it provides a gateway to other rights. In terms of the best interest of the
child principle, South Africa has an obligation to ensure that all judicial and administrative
decisions as well as policies and legislation concerning children demonstrate that the child's
best interests have been a primary consideration.®®® The practice of requiring certain docu-
mentation for birth registration is logical, however, it fails to accord due regard to the prima-

cy or paramountcy of the child's best interests. Children born to undocumented parents will

849 para 40.

850 cRC General Comment on the right of the child to have his or her best interests taken as a primary consider-
ation (2014) para 44. Institute for Human Rights and Development in Africa (IHRDA) and Open Society Justice
Initiative (on behalf of Children of Nubian Descent in Kenya) v. the Government of Kenya para 37. General
Comment No. 2 on Article 6 of the ACRWC: "The Right to a Name, Registration at Birth, and to Acquire a Na-
tionality para 89.

81 Article 4 CRC and Article 1 ACRWC respectively.

82 International standards dictate that State must ensure a reduction of statelessness. See General CRC Com-
ment on the right of the child to have his or her best interests taken as a primary consideration (2014) para 87.
Kaunda v President of the Republic of South Africa (CCT 23/04) [2004] para 38. The Girls Yean v Dominican
Republic (2005) para 140. Anudo v The Republic of Tanzania (2015) para 78. Institute for Human Rights and
Development in Africa (IHRDA) and Open Society Justice Initiative (on behalf of Children of Nubian Descent in
Kenya) v the Government of Kenya para 48.

853 CRC General Comment on the right of the child to have his or her best interests taken as a primary consider-
ation (2014) para 14.
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not be registered and as such will potentially become stateless, which is not in their best in-
terest. What would be in the best interest of a stateless child, in these circumstances, would
be to make provision for a child’s birth to be registered even when a parent is stateless and
thus not able to provide valid identifying documentation. This is not to say that it is not in the
best interest of a child to require a parent’s documentation. This requirement does serve to
protect children from human trafficking. However, it should not be an all-or-nothing re-

quirement.

The best interest principle is a significant curtailing factor of South Africa’s discretion when
it comes to children and their right to acquire nationality. This principle is enshrined in the
constitution as well as international instruments. It requires South Africa to take all legisla-
tive measures to ensure that the rights of stateless children are respected and protected. The
obligation to ensure that a child’s best interest is considered extends to the implementation of
all rights relating to children. South Africa is thus obliged to actively ensure that the proce-
dure for the acquisition of nationality for children is in line with the best interest of the child
principle. This obligation requires South Africa to ensure that all children are registered im-
mediately by not only implementing enabling laws but also addressing all de facto limitations
and obstacles to birth registration.®* In this instance, this can be through making an alterna-
tive provision to allow a child’s birth to be registered where a parent lacks valid identifying

documentation. 8>

5.2  Granting Nationality: the Right to Life, Survival, and Development Lens

A child’s identity is one of the key elements that ensure that a child survives and develops.*

It also provides a way to ensure that a child is protected from harmful practices, such as child
trafficking, sexual exploitation, early marriage, illicit adoption, and child enrolment in the
armed forces.®’ The right to life, survival, and development is an all-encompassing right that

858

extends beyond a negative obligation of non-interference.®* It imposes a proactive obligation

to take all comprehensive legislative, administrative, and other positive measures to ensure

854 Institute for Human Rights and Development in Africa (IHRDA) and Open Society Justice Initiative (on be-
half of Children of Nubian Descent in Kenya) v the Government of Kenya para 40.

855p praudlock and P Martin (ed) South Africa’s Progress in Realising Children’s Rights: a law review (2014).
856 General Comment No. 2 on Article 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
Acquire a Nationality (2014) para 17.

87 Ipid para 18.

858 7z Vaghri, Article 6: The Rights to Life, Survival, and Development at 31. See also, General comment No. 36
on article 6 of the International Covenant on Civil and Political Rights, on the right to life (2019) para 3.
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the inherent and indivisible right to life and survival of the child.®° Without a nationality,
children in South Africa are denied access to education. 8°Without an education, it is diffi-
cult for a stateless child to survive and develop. To illustrate the importance of children being
able to attend school in South Africa, the National School Nutrition Programme serves as a
notable example. Children who are enrolled in government-funded schools have access to
free education, as well as food, through the National School Nutrition Programme (NSNP).
The NSNP is a government program that provides one nutritious meal a day to all learners in
poorer primary and secondary schools.®®! The objective of the NSNP is to provide nutritious
meals to learners to improve their ability to learn. It is premised on the idea that children can-
not learn when they are hungry.8? Access to a government school in South Africa, thus, con-
tributes to a child’s overall development and survival. As has been demonstrated in chapter
four of this thesis, stateless children in South Africa are denied access to basic rights that con-
tribute to their survival and development. Having a nationality is thus key for children to ac-
cess basic rights including education and nutrition, which are crucial for their survival and

development.

South Africa’s discretion to decide who its nationals are, is limited by its obligation to ensure
that all children live, survive, and develop. Creating a world fit for children is about creating
an enabling environment®?3 that prioritises children and their right to survival and develop-
ment. 8%4A stateless child who is denied education will not be able to benefit from the school
nutrition program thereby limiting such a child’s right to live, survive and develop. Granting
nationality to stateless children is the best way to ensure their survival and development be-

cause it is difficult for a child to survive and develop without a nationality in South Africa.

859 |pid 25

860 gee Stephanie Buckland Lost in transition: The barriers to educational access for school-age Zimbabwe
migrant children in South Africa and the influences of institutional and social networks on overcoming them
(PhD-Thesis, University of Sussex, 2011) at 59-60. Tricia Callender Thank you for coming? policy, politics, and
polity: How education stakeholders interpret post-apartheid education policy for immigrants in South Africa—
the case of Cape Town at 99. J Schenner “Stateless Persons and the Question of Rights” (2016) 7 (1) Global
policy at 123.

81National School Nutrition Programme
https://www.education.gov.za/Programmes/NationalSchoolNutritionProgramme.aspx (accessed 27 June 2023).
862 Kellogs “A lost education: The reality of hunger in the classroom”
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27 June 2023). Inside Education Hungry Children can’t concentrate in class (14 March 2018)
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https://africancharity.org/hungry-children-cannot-learn/ (accessed 27 June 2023).
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27/PV.6 https://digitallibrary.un.org/record/464536?In=en (accessed 26 June 2021).

864 See article 19 of the World Declaration on the Survival, Protection and Development of Children 1990.

180


https://www.education.gov.za/Programmes/NationalSchoolNutritionProgramme.aspx
https://www.kelloggs.co.uk/content/dam/europe/kelloggs_gb/pdf/R2_Kellogg_A_Lost_Education.pdf
https://africancharity.org/hungry-children-cannot-learn/

The right to survive and develop is directly linked to a child being able to access education,
healthcare and social welfare. Without an education, a child’s prospects of survival is dimin-
ished as such a child will struggle to find employment.8® Without access to basic healthcare,
a child is a risk of not fully developing.8®® Thus, despite the absence of obligation in terms of
international law to grant stateless children nationality, as discussed in chapter five, the prin-
ciple of survival and development imposes an obligation on South Africa to enact laws and
policies that make way for nationality to be granted to stateless children in order to ensure
their survival and development. Moreover, these laws and policies should not have clawback
clauses such as requirements of identification documentation, which make access to national-

ity illusory.
5.3  Granting Nationality to Stateless Children: A non-discrimination lens

Non-discrimination, in the context of the rights to a name, birth registration and acquire na-
tionality, means that no child’s birth should go unregistered, whatever his or her parents' na-
tionality, birth, or other status. 8’Admittedly, South Africa has the discretion to decide how
children acquire a nationality, however, this discretion has to be exercised in a way that does
not amount to discrimination.®® This is not the case in South Africa, as far as birth registra-
tion is concerned. For instance, a parent who wants to register their child’s birth must provide
identifying documentation such as a valid passport, identity card, or valid visa.®®® Parents
who do not have any of these documents will not be able to register their children. There is,
therefore, an unfair distinction between a child who is born to a documented parent and a
child born to an undocumented and or stateless parent. This distinction amounts to structural
discrimination based on the nationality status of a parent.®’® It also amounts to arbitrary dep-

rivation of nationality.8’* South Africa is obliged to implement the provisions of the CRC

865A Hillman and E Jenkner “Educating Children in Poor Countries”(2004) 33 International Monetary Fund:
Economic issues https://www.imf.org/external/pubs/ft/issues/issues33/ (accessed 16 October 2023).L Rodriguez
“Understanding How  Poverty is the Main Barrier  to Education February”2020
https://www.globalcitizen.org/en/content/poverty-education-satistics-facts/ (accessed 18 October 2023).
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867 General Comment No. 2 on Article 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
Acquire a Nationality (2014)) para 16.

868 General Comment No. 2 on Article 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
Acquire a Nationality (2014)) para 4.

869g¢ction 3 (1) Regulations to the Birth and Death and Registration Act 2014.

870 Human Rights Council Thirty-first Session (A/HRC/31/29) Agenda items 2 and 3 Impact of the arbitrary
deprivation of nationality on the enjoyment of the rights of children concerned, and existing laws and practices
on accessibility for children to acquire nationality, inter alia, of the country in which they are born, if they oth-
erwise would be stateless para 15.

871 1pid para 8.
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without discrimination of any kind.8"? In implementing the right for children to acquire a na-
tionality, South Africa has policies in place that discriminate against children born to undoc-
umented and stateless parents. This goes against South Africa’s international obligation to
ensure non-discrimination in nationality their laws and more importantly, that stateless chil-
dren are not denied nationality based solely on the nationality status of one or both of the par-
ents.®”3 South Africa has the obligation to remove any barriers to access to registration proce-
dures and the fulfillment of the right to nationality for children born to undocumented or
stateless parents.8’* South Africa is also in violation of its international obligation to treat all

children equally and without discrimination based on their parents’ nationality status.8”

Additionally, South Africa is obliged to issue birth certificates to all children born in their
territory, without discrimination and irrespective of the parent’s nationality, statelessness, or
other legal status.®”® The general practice in South Africa was that children born to non-South
African citizens were issued with handwritten birth certificates.®”” However, in 2013, the De-
partment of Home Affairs declared that the practice of issuing handwritten birth certificates
to children born to non-citizens would stop. 8’8However, this is not the case and handwritten
birth certificates are still being issued to children born to non-citizens.®”® These handwritten
birth certificates pose numerous challenges. For example, due to the high risk of forgery, they
are not accepted as proof of birth in other countries.®8 As a result, foreign children born in
South Africa are vulnerable to becoming stateless. It is also challenging for applicants to ob-
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tain reproductions of the original birth certificates from the Department of Home Affairs.88!
Issuing children with handwritten birth certificates amounts to discrimination since it is based
solely on a parent’s nationality status. This discrimination affects the rights of stateless chil-
dren negatively and goes against international standards that oblige all states to treat all chil-
dren equally. South Africa can argue that it has taken necessary measures that ensure that a
child born in South Africa, who would otherwise be stateless, is granted nationality. This as-
sertion would not be entirely incorrect. However, as stated in the Nubian case, Article 6(4) of
the ACRWC is not an obligation of conduct but an obligation of result. 82|t is thus, not mere-
ly about protecting a child’s right to acquire nationality. It is more about making sure that
when this right is being implemented, it produces the desired result. In this instance, the pri-
mary purpose of protecting the right of every child to acquire a nationality is to prevent a
child from being afforded less protection because he or she is stateless. %83

Having established that there are standards in international children’s rights that have an im-
pact on state sovereignty, it becomes imperative to discuss and analyse what implications this
has on South Africa, concerning the operation of its nationality laws and the rights of state-
less children. The best interest of the child principle, non-discrimination, and the right to life,
survival, and development are core principles at the forefront of international children’s
rights. They are also critical to ensuring that the rights of stateless children are protected and
respected. Pertinent to note, the African Committee of Experts on the Rights and Welfare of
the Child has noted that the acquisition of nationality is an important enabling right. The Af-
rican Committee of Experts on the Rights and Welfare of the Child is of the view that the
rights to a name, birth registration and the right to acquire nationality cannot be fully imple-
mented unless the cardinal principles of children’s rights are respected and fulfilled. The im-
plementation of those rights requires taking into account the best interests of the child, non-
discrimination principles, and his/her survival, development, and protection. Moreover, the
implementation of the CRC and the ACRWC also depends on a good understanding of the
principle of interdependence and indivisibility of children’s rights in general and the interde-
pendence and indivisibility of the rights provided in the ACRWC.%8

81 |hid 68.
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As discussed in Chapter Four, stateless and undocumented children have difficulty accessing
basic education because of educational policies that require children to provide identifying
documentation in order to be enrolled in school. In instances where an undocumented child is
permitted to enrol for school, it is only on a provisional basis provided that the parent or
guardian of the undocumented child provides a birth certificate within a stipulated period.%8®
Requiring that a child provide identifying documentation in order to enroll in school is not
just unreasonable, but also detrimental to a child’s rights where such documentation does not
exist. The CRC committee asserts that it is in the best interests of the child to have access to
quality education, including early childhood education, non-formal or informal education,

86 |t is, therefore, not in the best interest of a stateless

and related activities, free of charge.
child to be denied access to education simply because they lack nationality, and thus have no
access to identifying documentation. Not only is such a requirement contrary to the best in-
terests of stateless children, but it also amounts to discrimination based on nationality status.
Denying stateless children access to education based on their lack of documentation has a
ripple effect. This emphasises the point regarding the interdependence and indivisibility of
children’s rights. A stateless child who is denied access to education has their rights to educa-
tion and non-discrimination violated. The violation of these rights has a tremendous effect on
the survival and development of stateless children. Denying stateless children access to
healthcare because they are not able to provide documentation amounts to discrimination
based on nationality status, it is not in the best interest of stateless children, and it also im-
pedes their right to survival and development. If the core principles of the CRC and the
ACRWC were to be properly and effectively applied in South Africa, stateless children
would have access to the right to nationality and effectively, other basic rights such as educa-

tion, healthcare, and social welfare.

The African Committee of Experts on the Rights and Welfare notes that all African states
have rules providing for the conferral of their nationality established in their domestic law.
However, these laws often do not reflect the states” commitments to avoid statelessness es-

835gection 4 Admission Policy for Ordinary Public Schools Notice No. 2432 OF 1998 states: to enrol a child in
a public school, a parent must present an official birth certificate of the learner to the principal of the public
school. If the parent is unable to submit the birth certificate, the learner may be admitted conditionally until a
copy of the birth certificate is obtained from the regional office of the Department of Home Affairs.

86 General Comment 14 on the right of the child to have his or her best interests taken as a primary considera-
tion (2013) para 79.
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tablished by Articles 6(3) and 6(4) of the African Children’s Charter.88” South Africa’s birth
registration requirement is a classic example of how nationality law can perpetuate childhood
statelessness instead of eradicating it. As consistently noted, in terms of the Regulations to
the Birth and Death Registration Act,®® (the BDRA Regulations) a parent who wants to reg-
ister the birth of a child must provide identifying documentation (identity document, valid
passport, or visa).®° If the child’s parent is unable to provide any of this identifying docu-
mentation, then the child will not be registered in terms of the BDRA Regulations. Conse-
quently, the child will not be able to apply for citizenship in terms of the Citizenship Act.
Both the Citizenship Act and BDRA deal with matters that concern a group of identified and
unidentified children. The best interests of the child, being a substantive right, require that
both acts, on account of their impact on children, consider children’s best interests as para-
mount.8% In this instance, the requirements for identifying documentation to register a child’s

birth are not in the best interest of children born to stateless or undocumented parents.

This was also affirmed in the Inter-American Court of Human Rights Case of the Girls Yean
and Bosico v. Dominican Republic,®! where the court held that when establishing the re-
quirements for late birth registration of birth, the state should take into consideration the par-
ticularly vulnerable situation of Dominican children of Haitian origin.®%? The requirements
for birth registration should not constitute an obstacle to obtaining Dominican nationality and
should only be those essential for establishing that the birth occurred in the Dominican Re-
public.8% In this regard, the identification of the father or the mother of the child cannot be
restricted to the presentation of the identity card; rather, for this purpose, the state should ac-
cept another appropriate public document.®8 Moreover, the Court emphasised that require-
ments for birth registration should be reasonable and not represent an obstacle for acceding to

87 General Comment No. 2 on Article 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
Acquire a Nationality (2014) para 5.
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the right to acquire a nationality.®® The requirement that a parent must provide identifying
documentation for a child’s birth to be registered, without making an alternative provision for
the registration of a child where the required documentation cannot be provided, is unreason-
able and constitutes a hurdle for birth registration. This requirement is not only a hurdle for
birth registration but such a criterion results in the exclusion of stateless children, the perpet-

uation of statelessness, and the manufacturing of statelessness.%%

In the Nubian case,?%’

it was noted that one of the main purposes of Article 6 of the ACRWC,
in particular the right to birth registration, is to prevent and or reduce statelessness, therefore,
birth registration plays a significant role in preventing and eradicating statelessness. An alter-
native provision should be provided to permit the registration of a child’s birth and thus the
acquisition of nationality where documentation cannot be provided by a parent. Failure to
produce valid identifying documentation should not be a hurdle or limitation for birth regis-
tration. South Africa must make sure that all necessary measures are taken to prevent the
child from having no nationality. As stated in the Nubian case, Article 6(4) of the ACRWC is
not an obligation of conduct but an obligation of result.8%®Moreover, South Africa is under
obligation to adhere to international norms and standards that require states to refrain from
adopting laws and practices that lead to an increase in statelessness.®®® Birth registration is
the main hurdle that prevents a stateless child from being able to acquire nationality,®® and

as such, possibly remaining stateless for the rest of their lives.

Considering that nationality is, in most instances, a gateway to accessing other rights, as
rightly argued by Arendt, it surely is not in the best interest of a child to deny them birth reg-
istration, based on the fact that their parents are themselves undocumented or stateless. The
indivisibility of rights in the CRC and the ACRWC is underscored by the consequential im-
pact of the denial of the right to birth registration. For example, failing to register a child’s

birth has a ripple effect on other rights. As discussed in chapter three of this thesis, without

8% pig.

896 N Jain “Manufacturing Statelessness” (2022) 116 (2) The American Society of International Law at 237-288.
897 Institute for Human Rights and Development in Africa (IHRDA) and Open Society Justice Initiative (on be-
half of Children of Nubian Descent in Kenya) v. the Government of Kenya (2009) para 44.

898 Ipid 52.

899 General Comment No. 2 on Atrticle 6 of the ACRWC: "The Right to a Name, Registration at Birth, and to
Acquire a Nationality para 142.

900 11 this respect, the African Committee is of the view that there is a strong and direct link between birth regis-
tration and nationality. See, Institute for Human Rights and Development in Africa (IHRDA) and Open Society
Justice Initiative (on behalf of Children of Nubian Descent in Kenya) v. the Government of Kenya. African
Committee of Experts on the Rights and Welfare of the Child (ACERWC) para 42.

186



being registered at birth, a child in South Africa cannot acquire a nationality. Without a na-
tionality, a child struggles to access education, healthcare, and social security. Consequently,
a child’s right to life, development, and survival is impacted. It has also been noted that it is
not in the best interest of a child to have to wait until they reach the age of 18 to be able to
apply for citizenship.®®* This is, unfortunately, the case in South Africa. One of the require-
ments of 2(3) the Citizenship Act is that in order for a child to apply for citizenship, they
must have reached the age of 18 years. Consequently, a stateless child will remain stateless
until they are 18 years old. This does not coincide with South Africa’s pledge to end child-
hood statelessness, nor does it put the best interest of the child as paramount. Based on the
principle of the best interest of the child, South Africa is obliged to grant nationality to state-
less children and remove provisions that place age barriers for the acquisition of nationality

for minors.

A further issue of major concern is that the Minister of the Department of Home Affairs is
given the discretion to make the requirements for how citizenship is acquired. The BDRA is
silent on the requirements for the registration of a child’s birth instead, it is left to the Minis-

ter of the Department of Home Affairs to promulgate regulations®?

providing the require-
ments that are to be met for birth registration. The concern here is that this discretion involves
making decisions on how children acquire citizenship. It has been established that this discre-
tion is limited by international rights standards such as the best interest of the child and non-
discrimination. Currently, there is no established procedure to give effect to the substantive
right of the best interest principle where birth registration and the acquisition of nationality
are concerned. South Africa, as a signatory of the CRC and ACRWGC, is under the obligation
to take all necessary, deliberate, and concrete measures for the full implementation of this
right. Concrete and deliberate measures require that in every policy decision where children
are involved, there is a procedure regarding how this right will be fully implemented and, that
balances and checks should be in place to ensure that this right is fully implemented. State-
less children should, through policies that are informed by international principles, be granted
nationality despite a lack of documentation. South Africa is a party to various international
children’s rights and human rights conventions, among others, the CRC, ICCPR, and the
ACRWOC, and is thus obliged to take these conventions into account when exercising its state

sovereignty. The best interest of the child principle, non-discrimination, the right to life, and

%1 1pid.
902 gee Regulations to the Birth and Death Registration Act 2014.
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development and survival are just some of the international principles that South Africa must

consider when making decisions relating to children and nationality.

The current prevailing international standards emphasise the urgent need to end childhood
statelessness.®%® State discretion must be and is indeed limited by international human rights
standards. The African Committee of Experts on the Rights and Welfare of the Child affirms
this view, noting clearly that state discretion is limited by international human rights stand-
ards, as contained in the ACRWC, the CRC, customary international law, and general princi-
ples of law that protect individuals against arbitrary state actions.®** In particular, states are
limited in their discretion to grant nationality by their obligations to guarantee equal protec-
tion and to prevent, avoid, and reduce statelessness. Guiding principles relating to ending
childhood statelessness require that states contribute towards ending childhood statelessness
by taking proactive measures to prevent discrimination, registering children at birth, and
granting nationality to children who would otherwise be stateless, without imposing any qual-

ifications.?%

6. Conclusion

In this chapter, the concept of state sovereignty, as it relates to nationality, was discussed. It
was demonstrated that even though states have the discretion to decide who their nationals
are, this prerogative is not absolute. This chapter established and demonstrated that in the
past, matters relating to nationality fell solely within a state’s discretion based on the interna-
tional relations of the time. However, it was demonstrated through international and regional
judgments, as well as general comments of different international bodies, that the current in-
ternational relations climate dictates and acknowledges that matters relating to nationality no
longer fall solely within a state’s domestic discretion. Therefore, the acquisition of nationality
is now a matter that extends beyond domestic discretion and states are now required to con-
sider international principles and standards when making policies and laws pertaining to na-
tionality. To this end, international principles, such as the best interest of a child, non-

discrimination, and the child’s right to life, survival, and development were discussed. More-

903 UNHCR The Urgent Need to end Childhood Statelessness https://www.unhcr.org/ibelong/wp-
content/uploads/2015-10-StatelessReport ENG16.pdf (accessed 9 August).

904 Institute for Human Rights and Development in Africa (IHRDA) and Open Society Justice Initiative (on be-
half of Children of Nubian Descent in Kenya) v. the Government of Kenya.

905 [pigd para 69.
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over, this chapter discussed the fact that adhering to international children’s rights standards
including the best interest of the child, non-discrimination and the global agenda on the re-
duction and elimination of childhood statelessness lends support to the view that states should
grant stateless children nationality despite the absence of a clear obligation in international

law on this issue.
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CHAPTER SEVEN: CONCLUSION AND RECOMMENDATIONS
1. Introduction

A stateless child is born somewhere in the world, at least, every 10 minutes.®* This state of
affairs is alarming considering the devastating effect that statelessness has on children. Hav-
ing no nationality means facing hurdles when attempting to access basic rights such as educa-
tion, healthcare, and social welfare. These are basic rights that are crucial to the survival and
development of a child. Being denied access to these basic rights has a direct impact on a
child’s future. Perhaps more devastating is the fact that most stateless children are born into
statelessness and from the very beginning of their lives, they have an unequal start to life. In a
world where children are the future of tomorrow, being stateless is possibly one of the cruel-
est acts of mankind towards an innocent child. Mankind owes the child the best it has to
give.®’ Living without nationality and not being able to access basic rights that are critical
for development and survival is the worst mankind can give to children. With an estimated
six million stateless children globally,® the need to address the rights of stateless children

has never been more urgent.

Statelessness is man-made, thus at the very core of this devastating state of being, is the fact
that mankind manufactures statelessness in various ways and through different mechanisms
and practices. All children need to be given a fair chance at life, survival, and development.
This is the very least that mankind can do to ensure that no matter the race, origin gender, or
religion of a child, all children have a chance of surviving, developing, and thriving in a
world that has almost become difficult to navigate through without a nationality status. With-
out access to education, healthcare, and social welfare, amongst other basic rights, a stateless

child’s future is most likely bleak.

906 UNHCR IBelong https://www.unhcr.org/ibelong/the-urgent-need-to-end-childhood-statelessness/ (accessed
25 June 2023).

907 preamble of the Geneva Convention.

908 UNHHCR Under the Radar and Under: The urgent need to address stateless children’s rights Protect-
edhttps://www.ohchr.org/sites/default/files/Documents/Issues/Children/BirthRegistration/Planinternationall_bir
thRegistration.pdf (accessed 25 June 2023).
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The study undertaken has addressed the problem of childhood statelessness in South Africa.
It has been premised on the challenges that stateless children face in accessing rights in South
Africa. To this end, the study set to explore the prospects of nationality as a solution to child-
hood statelessness in South Africa amidst a lack of clear obligation in international law for
South Africa to grant nationality to stateless children. A synopsis of the findings and conclu-

sions drawn concerning the study undertaken is now discussed.
1.1  Chapter One: Findings and Conclusions

Chapter One highlighted the problem statement, how the research was to be undertaken, and
the gaps between guaranteed rights and accessing rights were also highlighted. It was noted
that despite constitutional provisions that guarantee rights for everyone in South Africa, state-
less children are often denied access to basic rights such as education, healthcare, and social
security. The chapter highlighted that although nationality could provide a solution to the
eradication of childhood statelessness, it was undermined by the fact that there is no interna-
tional obligation on states to grant stateless children nationality. The chapter also raised the
issue of whether various international children’s rights standards could provide an entry point
for South Africa to exercise its discretion on nationality to ensure that stateless children ac-

quire nationality.
1.2 Chapter Two: Findings and Conclusions

Chapter two provided an in-depth understanding of the problem of statelessness by tracing its
history and causes. An analysis of the effects of statelessness on the rights of children was
undertaken. The enigma of statelessness was investigated in detail to give the reader an in-

depth background into the global problem of statelessness.

This chapter set out to define the concept of statelessness to provide an understanding of what
it means to be stateless. To fully understand statelessness, the chapter outlined the concept of
statelessness, its causes, and more importantly, the history of statelessness. In the first in-
stance, the discussion outlined the history of statelessness globally to give a background to
statelessness and its causes in the global context. Having regard to the core of this thesis, it
was necessary to narrow down the discussion to the history of stateless as it relates to Africa
and more specifically, to South Africa. Moreover, the discussion sought to delve into an in-
depth discussion of colonisation and how it contributed to the nationality laws in most Afri-
can states including South Africa. Keeping in mind that the focus of this thesis is South Afri-

ca, a discussion of the different stages of colonisation was conducted and how this informed
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the laws on nationality in South Africa. The unique state of apartheid that South Africa un-
derwent was discussed as it related to the stripping of nationality among the black people of
South Africa through discriminatory nationality laws. The causes of statelessness were dis-
cussed from a continent-wide perspective and then the discussion narrowed down to South
Africa which is the focus of the study. What is evident from the discussion in this chapter is
that statelessness is an old age problem that has taken different dimensions over the years.
The bulk of this chapter placed emphasis on the fact that statelessness is not a new concept.
Political theorists, such as Arendt, spoke of the concept of statelessness 60 years ago,®® the
irony being that she spent 30 years of her life as a stateless person. Yet, decades later we are
not only still attempting to fully understand the concept of stateless, but also dealing with in-

creased numbers of stateless persons at a global level.

Chapter Two also highlighted the causes of statelessness in the African region and globally in
general. Some of the causes that were highlighted included a lack of birth registration, con-
flict in nationality laws, discrimination in nationality laws, and ineffective implementation of
international standards and norms. One of the major factors that were identified, as largely
contributing to the problem of statelessness, was the issue of a conflict in nationality laws.
The case of the Director of Home Affairs Minister v DGLR®® was used to demonstrate how
conflict in nationality laws can contribute to childhood statelessness in South Africa. This
case involved a child born in South Africa to Cuban parents. The Department of Home Af-
fairs refused to give the child South African nationality, stating that she is entitled to Cuban
nationality. However, the child was unable to get Cuban nationality due to the nationality
laws in Cuba that did not recognise her as Cuban. This case demonstrated how the conflict in
nationality laws contributes to the perpetuation of childhood statelessness.

Discrimination in nationality laws is another factor that was discussed as a cause of stateless-
ness in South Africa. Up until the end of 2022, fathers of children born out of wedlock were
unable to register the births of their children. This was the case for unmarried fathers who
fathered children with South African mothers and unmarried fathers who fathered children
with undocumented and stateless mothers. However, the Constitutional Court found the spe-

cific provisions of the Birth and Death Registration Act to be discriminatory and thus uncon-

909 1 Arendt “The Decline of the Nation-State and the end of Rights for Men” (1966) at 268-302. H Arendt The
Origins of Totalitarianism (1906).
9101051/2015 SCA.
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stitutional. The devastating effects of this provision are evident currently and will take years

to recover from.

1.3 Chapter Three: Findings and Conclusions

Chapter three sets out to demonstrate the apparent conflict between international treaty law
and the decision of lawmakers, policymakers, and politicians within South Africa, as far as
the issue of nationality is concerned. It was noted that in as much as nationality is a subject of
international law, the implementation and regulation of nationality remains within a state’s
domain. Thus, it is for South Africa to implement and regulate the acquisition of nationality
by creating laws that provide for how nationality is acquired. Chapter three also sets out to
inquire whether South Africa falls short of any international obligations relating to nationali-
ty. This inquiry aimed to illustrate the tension that arises between South Africa’s nationality
laws and the ability of stateless children to acquire nationality through those laws. The rele-
vant provisions that were analysed in chapter four included the South African Constitution of
1996, the Citizenship Act 88 of 1995, the Birth and Death Registration Act 51 of 1992, and

the Regulations of the Department of Home Affairs, being the custodian of nationality laws.

Following an inquiry into the different nationality laws it became apparent that not all state-
less children will be able to acquire nationality at birth. This is due to several reasons, the
first and most notable one, being that South Africa uses a state-centric approach to nationality
which leaves it with wide discretion to decide who acquires nationality. Secondly, in terms of
international treaties, there is no absolute obligation on South Africa to grant nationality to
every child born within its territory. South Africa is thus given enough leeway to enact na-
tionality laws and, in some instances, these laws result in gaps and loopholes that result in
some children not being able to acquire nationality. Other critical factors that perpetuate
statelessness in South Africa include gaps in nationality laws that fail to make provision for
the acquisition of nationality for stateless children. This goes back to South Africa's discre-
tion to decide who its nationals are without making provision for stateless children who fall

within the loopholes created by law and policymakers.

The rational choice theory was used to determine South Africa’s compliance with interna-

tional law standards relating to nationality and eradicating statelessness. The rational choice
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theory asserts that in deciding whether to enforce rights and various international principles at
the national level, states are calculative, guided by three factors, which are: reputation, reci-
procity, and retaliation.®'! In applying the rational choice theory, it was demonstrated that
South Africa fails to prioritise nationality for stateless children as evident in its laws and poli-
cies. While the South African Constitution guarantees the right of every child to nationality
from birth, this guarantee does not equate to nationality for every child. An engagement with
the laws that give effect to the right to nationality for children born in South Africa demon-
strated that the freedom provided by state sovereignty to the lawmakers and policymakers to
decide the scope and content of nationality laws and policies has been an obstacle to the at-
tainment of nationality by stateless children. Another issue of concern is the fact that the pro-
cedure for children to acquire nationality falls within the ambit of lawmakers and politicians.
This power has often been exercised in a manner that excludes some stateless children from
acquiring nationality. For example, this is evident with the provision requiring non-citizens to
provide documentation in the form of a passport, visa, or permit to register their child’s birth.
Failure to produce any of these documents will result in a child not being registered and thus
rendered stateless. A child who is not registered at birth will also not be able to apply for citi-
zenship in accordance with the Citizenship Act because birth registration is the main re-

quirement that needs to be met to qualify for a South African nationality.

The discretion given to the Department of Home Affairs also brought into light the potential
pitfalls of the implementation of nationality laws in South Africa and to the detriment of
stateless children. The Department of Home Affairs’ misplaced interpretation of the law was
also highlighted as a contributing factor to childhood statelessness in South Africa. The mag-
nitude of this problem was best illustrated in the case of DGLR v the Minister of Home Af-

fairs%2

where a stateless child who qualified for citizenship in terms of Section 2 (2) Citizen-
ship Act was denied citizenship by the Department of Home Affairs. The biggest issue of
concern for the court was how the Minister of the Department of Home Affairs denied the
child citizenship based on a misinterpretation of the relevant nationality law. What was more
alarming was the fact that the child in question met all the requirements of Section 2 (2) of
the Citizenship Act. The minister based his decision on the misplaced view that the stateless

child in question could not rely on Section 2 (2) of the Citizenship Act. The minister was of

911 Guzman How international law works at 33.
912 38429/13 of 3 July 2014.
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the view that since the child’s mother was a permanent resident, she could be granted perma-

nent citizenship through her mother in terms of the Immigration Act of 2002.

This chapter also underscored that the root cause of childhood statelessness is a result of
South Africa’s state sovereignty. This was further demonstrated by the fact that law and poli-
cymakers have exercised this discretion in a manner that undermines the right to acquire na-
tionality for stateless children. This, despite a strong guarantee of this right under South Afri-
ca’s Constitution, supports this conclusion. The takeaway from this chapter was that for as
long as nationality is removed from the realm of international regulation, guaranteeing the
right to nationality for all stateless children remains a myth because states will determine the
laws and policies applicable, and, in some instances, these laws, either directly or indirectly,
will exclude stateless children from the acquisition of nationality. In the final instance, chap-
ter three underscored that despite the global agenda to end statelessness, states only comply
with such agendas when there is some benefit attached to such compliance, or, if non-
compliance comes with serious consequences. This has not been the case for South Africa

where statelessness is concerned.
1.4 Chapter Four: Findings and Conclusions

In chapter four, an analysis of selected laws on basic rights including healthcare, education,
and social security was conducted to demonstrate the unviability for stateless children to ac-
cess basic rights amidst a lack of nationality. Various studies have been advanced that sug-
gest that under the current international human rights regime, stateless persons can be pro-
tected and enjoy basic human rights based on the fact that rights are entitlements that accrue
to an individual by virtue of being human. This view advances the notion that the enjoyment
of basic rights has nothing to do with nationality or lack thereof. However, following an in-
quiry into the lived experiences of undocumented and stateless children, this narrative was
challenged and proven to be wrong. Following an analysis of the experiences of stateless
children, it was demonstrated that stateless children struggle to access basic rights such as
education, healthcare, and social security due to a lack of documentation and in essence a
lack of nationality. To illustrate this point, the South African Schools Act 84 of 1996 (SASA)
provided a notable example of the disconnect between the enjoyment of basic human rights
and the practical realities faced by stateless children. In terms of the provisions of the SASA,
parents are required to provide, among other documentation, a learner’s birth certificate to
enrol their child in a public school. The consequence of this requirement is that children
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without birth certificates are unable to enrol for compulsory primary education at a public
school. Another example used to illustrate the struggles faced by stateless children. There-
fore, in the absence of nationality, access to basic rights for stateless children is next to im-
possible. To further illustrate this point, Arendt’s renowned “right to have rights” was used to
advance the argument that nationality is a condition precedent to access basic rights in South
Africa, despite the glamorous notion of the universality of human rights. Through Arendt’s
concept of the ‘right to have rights’, it was underscored that the framing of legislation and
policies sometimes has the effect of limiting access to rights for stateless children. The result
is that stateless children are still excluded on account of lacking a nationality. Even though
the constitution and the South African Schools Act guarantee free compulsory basic educa-
tion for all, subsequent policies, such as the Admission Policy and other government circu-
lars, make this right impossible to attain for stateless children.®®® The case of Centre for Child
Law v Minister of Basic Education®* best illustrates this point. In this case, a circular was
issued by the Department of Education directed to a cluster of public schools in the Eastern
Cape. The circular stated that every learner must provide an identifying document or proof
that they have applied for such a document. Failure to adhere to this resulted in the stateless
and undocumented learners being dismissed from the school. This case illustrates the discon-
nect between the constitutional right to education and government policies that are often in
conflict with it. Therefore, the framing of legislation and policies, sometimes, has the effect
of limiting access to rights for stateless children.

1.5  Chapter Five: Findings and Conclusions

This chapter sets out to assess whether there are any prospects for nationality as a solution to
statelessness. This was done by analysing treaties at the UN level, and the AU level and it
was established that there is no such right. This chapter also examined international, regional,
and national policies to determine how solutions to childhood statelessness have been framed.
The laws and policies that were analysed include policies of international and regional organ-
isations, such as the United Nations High Commissioner for Refugees, the Human Rights
Council, the Committee on the Rights of the Child, the African Committee of Experts on the
Rights and Welfare of the Child, the United Nations General Assembly, the International
Law Commission, the African Commission of Human and Peoples’ Rights, and the African

Charter on the Rights and Welfare of the Child to assess their stance on the nexus between

913 Sayah et al. Journal of Education: Durban at 145.
914 (2840/2017) [2019].
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nationality and childhood statelessness. A complete analysis and unpacking of international
and regional treaties as well as policies showed that there is no right to nationality. Conse-
quently, there is no international law obligation on states to grant stateless children nationali-
ty. This is because states have the discretion to decide who acquires nationality and how na-
tionality can be acquired. Consequently, not every stateless child will be able to acquire na-

tionality through national laws.
1.6 Chapter Six: Findings and Conclusions

Chapter six resolved the issue of how stateless children can be guaranteed nationality in the
absence of an international law obligation on states to grant these children nationality. This
chapter explored international principles that reinforce the obligation of states including
South Africa, to exercise their discretion on issues of nationality in a manner that ensures that
stateless children are granted nationality. Chapter six sought to demonstrate that despite the
absence of an obligation, in terms of international law, to grant stateless children nationality,
there is an obligation on states to exercise their discretion in agreement with international
children’s rights standards despite state sovereignty. It was further demonstrated that the cur-
rent international law regime requires states to exercise their sovereignty in line with interna-
tional children’s rights. States are obliged to undertake all appropriate legislative, administra-
tive, and other measures for the implementation of the rights recognised, among others, in the
CRC and the ACRWC. Adhering to international children’s rights standards, including the
best interest of the child, non-discrimination, and the right to life, development, and survival
lends support to the view that states should grant stateless children nationality despite there

being no clear obligation in international law on this issue.

South Africa is a party to various international children’s rights and human rights conven-
tions, among others, the International Covenant on Civil and Political Rights 1966, the CRC,
and the ACRWC, and is thus obliged to take these conventions into account when exercising
its discretion. The best interest of the child principle, non-discrimination, and the right to life,
development, and survival are some of the international principles that South Africa must
consider when making decisions relating to children and nationality. These international chil-
dren’s rights standards serve to curtail South Africa’s discretion on matters relating to chil-

dren and nationality. The current prevailing international standards emphasised the urgent
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need to end childhood statelessness.®™ The African Committee of Experts on the Rights and
Welfare of the Child asserts that state discretion is indeed limited by international human
rights standards including those contained in the ACRWC, customary international law, and
general principles of law that protect individuals against arbitrary state actions.%® In particu-
lar, states are limited in their discretion to grant nationality by their obligations to guarantee
equal protection and to prevent, avoid, and reduce statelessness.*” Guiding principles relat-
ing to ending childhood statelessness require states to contribute towards ending childhood
statelessness by taking proactive measures to prevent discrimination, registering children at

birth, and granting nationality to children who would otherwise be stateless.%®

In this chapter, it was demonstrated that South Africa’s discretion to decide who its nationals
are is not absolute. Rather, it is limited by international law principles and standards. This
chapter underscored that South Africa’s discretion to decide how children acquire nationality
is limited by international children’s rights standards which include the best interest of the
child, non-discrimination, and children’s survival and development. Thus, decisions relating
to the acquisition of nationality by children whether born in the territory or stateless, do not
fall solely within the ambits of South Africa’s discretion. Instead, international law standards
and principles dictate that in exercising its discretion, South Africa must consider what is in
the best interest of children, ensure that no children are discriminated against, and that all

children enjoy the right to life, development, and survival.

2. RECOMMENDATIONS
2.1 Alignment of Laws with the Constitution

One of the biggest challenges regarding the protection of the rights of stateless children in
South Africa is the disconnect between the constitution and national legislation and policies.
South Africa needs to align its nationality laws with its policies to ensure that there is no dis-
connect or conflict. This requires an overhaul of all laws that concern children and policies

that affect children in practice. The guiding factor should be the basic international law

95 see  for example, UNHCR The wurgent need to end childhood statelessness (2015)
https://www.unhcr.org/ibelong/the-urgent-need-to-end-childhood-statelessness/ (accessed 25 June)

916 Institute for Human Rights and Development in Africa (IHRDA) and Open Society Justice Initiative (on be-
half of Children of Nubian Descent in Kenya) v. the Government of Kenya para 48.

917 1bid.

918 General Comment No. 2 on Article 6 of the ACRWC: The Right to a Name, Registration at Birth, and to
Acquire a Nationality (2014) Para 88. The Girls Yean v Dominican Republic para 140.
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standards that relate to children, which are - the best interest of the child principle, non-
discrimination, and survival and development. The issue of concern is evident mostly in poli-

cies, governmental circulars, and national legislation that affect the basic rights of children.

2.2  Granting nationality to stateless children

Granting nationality to stateless children is a solution to the problem of childhood stateless-
ness in South Africa. South Africa does already have a provision in the Citizenship Act that
makes provision for children born in South Africa, who would otherwise be stateless, to be
granted citizenship. This is in terms of Section 2 (2) of the Citizenship Act 88 of 1995.%°
However, this provision is only applicable to children whose birth was registered in accord-
ance with the Birth and Death Regulations, which require parents to provide documentation.
This requirement is problematic as children born to undocumented parents will not be able to
register their births. In applying the principle of non-discrimination, South Africa needs to
amend this provision to allow a stateless child to rely on it regardless of birth registration sta-

tus.

South Africa also has no provision to automatically grant nationality to foundlings or children
found abandoned in the country. This is a huge injustice for orphaned children. Although
there is a procedure to register the birth of an orphaned child, it is not automatic. The proce-
dure is long and requires that the child be first recognised as an orphan or abandoned child.
and then follow the same procedure that an orphan child follows in order to be registered and
obtain nationality.®2° Article 12 of the BDRA states that for an abandoned child to be regis-
tered, they must first be recognised as such by a social worker, after compiling a comprehen-
sive report. The social worker must then submit the report to the Children’s Court in terms of
Section 9 of the BDRA Regulations of 2014. The court, after making the necessary inquiry,
will then issue a court order declaring that the child in question is indeed an abandoned child.
After obtaining the court order, the social worker applies for notice of birth, in terms of Sec-
tion 9 of the BDRA Regulations, and must provide the court order, a report, and the social

worker’s identity document. In line with the best interest of a child, South Africa must

919 Hereafter the Citizenship Act.

920 See an example of how long the process may take in “Orphaned child’s 10-year battle for a birth certificate”
GroundUp 17 November 2017).
https://www.groundup.org.za/article/orphaned-childs-10-year-battle-birth-certificate/ (accessed 9 August 2023).
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amend nationality legislation to make room for a provision that automatically grants aban-

doned children nationality.

It is in the best interest of every child to be registered at birth. In keeping with international
standards and norms, every child should be registered at birth without being discriminated
against. The Department of Home Affairs should make provision for the registration of the
births of children born to undocumented or stateless parents. Currently, the Regulations of the
Birth and Death Registration Act do not make provisions for undocumented and stateless
parents to register the birth of their children®?* This is a huge problem that stateless children
face. It goes against the principle of non-discrimination because it discriminates against chil-
dren based on the nationality status of their parents. The law should allow for an alternative
procedure to be followed in a situation where a parent is unable to provide the required doc-
umentation. The Department of Home Affairs should allow undocumented parents to be able
to register their child’s birth in the absence of valid documentation as long as they can show

that the child was born to them.
2.3 Accessibility of nationality procedures to stateless children

The process of granting nationality to stateless children in South Africa must be simplified
and made accessible. The Department of Home Affairs must promulgate the forms to be used
by a child who wishes to initiate the process of applying for nationality, in terms of Section 2
(2) of the Citizenship Act. This form should be clear regarding the required documents. It
should also make provision for alternative documentation to be accepted if the required doc-

uments are not available.

It is in the best interest of stateless children that the application for nationality, in terms of
Section 2 (2) of the Citizenship Act, is not only made accessible but that there are no hurdles

to acquiring nationality.
2.4 Education and Community Outreach

A lack of birth registration has been identified as a huge contributing factor to childhood
statelessness. Therefore, community outreach and advocacy are vital tools that can help to
increase knowledge about the importance and the need to ensure birth registration. Some par-

ents, especially in rural areas, give birth at home and are not aware of the importance of reg-

921 “1nvisible children: Onerous registration requirements leave countless without birth certificates” Mail &

Guardian 3 February 2023 https://mg.co.za/opinion/2023-02-03-invisible-children-onerous-registration-
requirements-leave-countless-without-birth-certificates/ (accessed 26 June 2023).
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istering their children®?2, Some parents report that financial constraints hinder them from ac-
cessing birth registration offices 922 This has resulted in many children finding themselves
stateless. The Department of Home Affairs can spread awareness of the importance of birth

registration in various ways, such as:

e Developing and producing public educative materials (for example, posters, and pam-
phlets). These educational materials should be disseminated at all public health facili-

ties and the Department of Home Affairs.

e Making use of community radio stations and television stations to disseminate birth

registration educative materials.

e The public educative materials should state clearly what the consequences of late

birth registrations are as well as the consequences of failure to register a child’s birth.

e Providing mobile registration offices that can be easily accessed by parents who live

in rural areas.
2.5 Best Interest Procedure

The Best Interests Procedure (BIP) is a mechanism that the UNHCR uses to ensure that the
best interest principle is respected in working with individual children.®?* It describes the
standards and processes for doing individual case management with children at risk. The BIP
framework provides guidelines on how states can establish and implement a BIP framework.

A BIP includes comprehensive child protection case management through six key steps:
e identification
e best interest assessment
e action planning

e implementation

922Hombisa Seko The impact of unregistered births of children in South Africa and how their rights to essential
services and basic education are affected at 18. See also, UNICEF What is birth registration and why does it
matter https://www.unicef.org/stories/what-birth-registration-and-why-does-it-matter (accessed 9 August 2023).
923 Ebbers and J Smits “Household and context-level determinants of birth registration in Sub-Saharan Africa”
(2022) 17 (4) PLoS ONE.

924 UNHCR Best Interest Procedure (BIP) emergency (2020) hand-
bookhttps://emergency.unhcr.org/protection/protection-mechanisms/best-interests-

proce-
dure#:~:text=A%20best%20interests%20procedure%20includes,follow%20up%20and%20case%20closure (ac-
cessed 27 June 2023).

201


https://www.unicef.org/stories/what-birth-registration-and-why-does-it-matter

e follow up
e case closure

South Africa should consider developing a BIP framework to ensure that the best interest of
the child principle is applied at all levels of government and by all organisations that deal
with issues related to children. Two key procedural elements that need to be considered for
decision-making during the implementation of a BIP framework.%?® These are discussed be-

low.
i Best Interest Assessment

The best interest assessment is an assessment of an individual child designed to ensure that
the child's best interests are the foremost consideration. The best interest assessment must be
conducted by staff with adequate training and with the participation of the child in the pro-

CEess.
ii. Best Interest Determination

The best interest determination is a formal process with strict procedural safeguards. It de-
termines the child's best interests on the occasion of particularly important decisions that af-
fect the child. The best interest determination should permit the child to participate, be con-
ducted by decision-makers with relevant expertise, and balance all relevant factors to deter-

mine the best option.

A BIP framework can be used as a guideline in all sectors of government that deal with all
issues concerning children. This framework can be especially helpful to the Department of
Home Affairs because they are tasked with implementing nationality laws. Functionaries at
the Department of Home Affairs can use this framework as a guideline and checklist when
dealing with any matters that relate to children and nationality. A BIP framework is in line
with South Africa’s obligation to take measures that ensure that all children enjoy and benefit
from the rights provided by the CRC and the ACRWC. This kind of framework will ensure
that measures are put in place at all levels of government that deal with matters related to
children. This will ensure that children’s best interests are given primary consideration. The
effective implementation of a BIP framework can guarantee the development and survival of

stateless children by ensuring that stateless children are not discriminated against.

925 |bid.
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2.6 Statelessness Determination Procedure (SDP)

South Africa has no system or procedure for identifying or protecting stateless children or
those children who are at risk of becoming stateless. There are, thus, no accurate statistics
regarding the number of stateless children in South Africa. To promote the best interests of
children, South Africa needs to establish a system of identifying stateless children. It is in the
best interest of children that they are protected and that they can access basic rights, such as
education, healthcare, and social security. To ensure that stateless children are protected and
not discriminated against and that they develop and survive, South Africa needs to be able to
identify them and provide the necessary resources that will ensure that they are granted na-
tionality. Without a framework of identification, stateless children are at risk of falling
through the cracks thereby failing to be given equal recognition and protection, similar to that
of children with nationality status. An SDP framework for children is in line with South Afri-
ca’s obligation to take all necessary measures in order to ensure that children are protected
and are able to access basic rights. Legislation needs to make provision for the establishment
of an SDP framework whereby children’s rights experts are appointed to create an SDP
framework for South Africa. There needs to be a similar framework adopted like the refugee
framework. Government must provide the resources (e.g. office space) needed whereby state-
less children can go to and a procedure created for stateless children to follow in order to be

identified as stateless.

When establishing an SDP, the appropriateness of the procedure is dependent on what the
causes of statelessness are, the state concerned, and what procedure to follow if the person is
not stateless but undocumented.®?® The aim of having an SDP is for states to be able to dis-
tinguish between stateless persons and undocumented migrants and citizens.®?” Examples of
states with SDP that will be used are Moldova and the United Kingdom.

2.6.1 The Statelessness Determination in Moldova

926 yeukia Mahleza The interplay of citizenship, nationality and statelessness: Interrogating South Africa’s
legal framework in light of its international obligations (LLD thesis, UNISA,2022) at 141.

927 |bid.

203



Moldova’s SDP is considered an example of good practice by the European Network on
Statelessness (ENS)®?® and the UNHCR.%?° It has one of the most successful SDPs in Eu-
rope.% It, for example, grants identified stateless people permanent residence and rights in
line with nationals, and particular consideration is given to those in need of special protec-
tion, for instance, persons with mental disabilities and unaccompanied minors. °*!Before
2011, the country did not have any SDP and it had also not acceded to both the 1954 and
1961 Statelessness Conventions.®*? The increase in migration flows was a catalyst for the
country’s commitment to addressing statelessness through identifying and protecting stateless
people.®® In 2011, Moldova established an SDP which is considered to be effective and ac-
cessible, and stateless people are readily assisted in acquiring legal status. It is estimated that
by the end of 2020, a total number of 1905 people were recognised as stateless persons and
registered in Moldova’s government database.®** Moreover, training is provided on stateless-
ness and relevant procedures to several government bodies, judges, and lawyers.%® This way,
authorities confronted with statelessness can identify potential applicants and refer and assist
them to the appropriate channels.®*® Moreover, no stateless persons are put into immigration
detention.®¥’ Instead, when someone is in the deportation procedure and a nationality prob-
lem is discovered, the person is released from detention and transferred to the SDP.%*® Mol-

dova adopted its current SDP by introducing Chapter X in the Law on the Regime of For-

928 The Statelessness Index is a comparative tool that assesses European countries’ law, policy, and practice on
the protection of stateless people and the prevention and reduction of statelessness, against international norms
and good practice, see https://index.statelessness.eu/about (accessed 9 August 2023).

929 ENs Statelessness Index, Moldova accessed 9 August 2023 and OSCE and UNHCR, Handbook on State-
lessness in the OSCE Area: International Standards and Good Practices (2017) (accessed 9 August 2023).

930 1pid.

931 ENS Statelessness Index, Moldova and OSCE and UNHCR, Handbook on Statelessness in the OSCE Area:
International Standards and Good Practices (2017) (accessed 9 August 2023).

932 Nina Pilmeyer Statelessness Determination Procedures: towards a durable procedure for stateless individu-
als in the Netherlands: A comparative analysis of the statelessness determination procedures of the Netherlands
and Moldova (Master’s thesis, Tilburg University, 2021).

933 Ihid 38.

934 1bid 37

935 ENS Statelessness Index Survey 2020: Moldova
https://index.statelessness.eu/sites/default/files/ENS_Statelessness_Index_Survey-Moldova-2020.pdf (accessed
9 August 2023). Council of Europe Moldovan professionals on statelessness enhanced their skills on essential
elements regarding the rights of stateless persons and the practice of the EctHR
https://www.coe.int/en/web/chisinau/-/moldovan-professionals-on-statelessness-enhanced-their-skills-on-
essential-elements-regarding-the-rights-of-stateless-persons-and-the-practice-of-the-ecthr (accessed 9 August
2023).

936 Pilmeyer Statelessness Determination Procedures at 37.

937 |pid. See also, ENS Statelessness Index Survey 2020: Moldova
https://index.statelessness.eu/sites/default/files/ENS_Statelessness_Index_Survey-Moldova-2020.pdf (accessed
9 August 2023).
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eigners®® The Refugee Directorate which is part of the Bureau for Migration and Asylum is
responsible for determining refugee status.*° Within this Bureau, a specialised administrative
unit, the Statelessness and Documentation Unit, deals with examining statelessness claims.%
One of the most significant features of Moldova’s SDP is that during the application process,
the applicant is granted the right to stay and is given documentary proof.®*? In Moldova, those
recognised as stateless are granted permission to stay and obtain legal status. This includes
the issuance of an identity card and travel documents, unrestricted access to the labour market
and all levels of education, and the same access to healthcare and social benefits as nation-

als 943

Moldova’s SDP is not perfect but there is a lot that South Africa can learn from Moldova.
The SDP in Moldova has proved that one of the most effective ways to protect stateless peo-
ple is to have a system in place that identifies them and then issues them with legal status.
Thus, South Africa does not necessarily have to give every stateless person nationality but at
least give them a legal status that will allow them to acquire identity documents and pass-
ports. The document can also be similar to that of a refugee permit. This will address the is-
sue of a lack of documentation that often hinders stateless children’s ability to access educa-

tion, healthcare, or social security.
2.6.2 Statelessness Determination Procedure in the United Kingdom

The United Kingdom (UK) established its SDP in 2013 and can provide a good comparison
because it has had an SDP for an extended period. It also provides a good comparison be-
cause of the shortcomings that the UK SDP has experience and that South Africa can learn
from. The UK is one of the few states worldwide with an SDP, which offers the possibility of
identifying problems within specific identification mechanisms.®** In the UK, a person can
apply as a stateless person, if they are not recognised as a citizen of any country and are una-

ble to live permanently in any other country.®* In terms of the UK SDP, a person who is suc-

939 Pilmeyer Statelessness Determination Procedures at 37. Law No. 284 of 2011 on Amendment and Comple-
tion of Certain Legislative Documents 2011.

940 Pilmeyer Statelessness Determination Procedures at 39. European Network on Statelessness, Statelessness
Determination and the Protection Status of Stateless Persons (accessed 9 August2023)

%! Nina Pilmeyer Statelessness Determination Procedures at 39.

%2 rticle 873 (1) and (2) Law No. 284 on the Amendment and Completion of Certain Legislative Documents
2011.

943 Article 877 (4) Law No. 284 on the Amendment and Completion of Certain Legislative Documents 2011.

944 K Bianchini “Identifying the Stateless in Statelessness Determination Procedures and Immigration Detention
in the United Kingdom” (2020) 32 (3) International Journal of Refugee Law at 440-471.

945 Section 407 Home Affairs Immigration rules: part 14
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cessfully granted a statelessness status will be eligible to remain in the UK for five
years,*¢following which, they will have to make another application to remain indefinitely in
the UK as a stateless person.®*” Regardless of its shortcomings. The UK SDP provides an av-
enue by which stateless persons can be determined and afforded protection. This is a crucial

first step in addressing the issue of statelessness globally.
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