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ABSTRACT 

Privilege is an evidential principle which, on the grounds of public policy, excludes evidence relevant 

and otherwise admissible. This thesis aims to discover whether privilege should be applied to the 

psychotherapeutic profession in South Africa. At present, the only profession in South Africa afforded 

privilege is the legal profession. There are two main theoretical justifications for privilege: the 

utilitarian and the individual/human rights approach. This thesis considers whether the 

psychotherapeutic profession wan-ants privilege under either theory, and recommends that the law of 

privilege integrate both theories rather than adopt one or the other. The impact of the Constitution and 

the right to privacy receive particular attention. Very little literature or case law on the question of 

psychotherapeutic privilege was found in South Africa. Consequently, extensive comparative research 

into the common-law systems of England, Canada and United States of America was done. This 

research yielded some interesting findings. The first is that case-by-case development of the law of 

privilege is uncel1ain and fragmented. The next is that psychotherapeutic privilege exists in almost 

absolute form in the United States of America, but is littered with lacunae causing as much uncertainty 

as the case-by-case approach to privilege law. The most helpful method of dealing with the problem 

was found in Canada, where a two-stage approach to protecting personal information, including 

psychotherapeutic records, has been developed. In light of this research, this thesis reassesses the 

original viability of psychotherapeutic privilege in South Africa. Privilege, it was found, is not the best 

solution to protecting psychotherapeutic communications. This thesis recommends legislative 

adoption of an amended two-stage approach based on the Canadian model for sexual offence trials as 

the best method of protecting psychotherapeutic communications in both civil and criminal 

proceedings. The thesis ends by suggesting draft legislative provisions. 
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CHAPTER 1 

INTRODUCTION 

1.1 Purpose of the Thesis 

This study lies within the law of evidence and, more specifically, focuses on the possibility of 

psychotherapeutic private privilege in South Africa. l 

In South Africa there are no legal prOVISIOns m either common or statute law that protect 

communications between psychotherapist and their clients. South African courts can order 

psychotherapists to disclose confidential communications with their clients and, as a rule, the client 

cannot claim any form of privilege in respect of those communications2 There is also remarkably little 

on the question of psychotherapeutic privilege in South African legal literature. For sexual assault 

trial s, there has been some research and discussion on the disclosure of personal records, including 

counselling records.) Some work has also been done in the area of medical confidentiality and where 

law impacts on it.4 Unfortunately, there has not been a similar study into how the law may influence 

any confidentiality agreement between a psychotherapist and client. 5 Psychotherapists are 

understandably concemed about this. Some argue for example that it is their duty to advocate publicly 

for the rights of their clients and bring concems regarding confidentiality to the media and to the 

coults6 

As a comprehensive study into professional confidentiality en masse extends beyond the boundaries of 

this thesis, this work primari ly aims to explore the significance of psychotherapy in South African 

Psychotherapy refers to the practise of diagnosing or treating a client' s mental or emotional condition, including 
alcoholism, sexual abuse or other drug addictions. See Chapter 3 for a full explanation of the psychotherapeutic 
relationship. 
A Allan The Law Ja r Psychotherapists and Counsellors 2 ed (2001) 120. The only possible protection is currently that of 
"j ust excuse" under s 189 of the Criminal Procedure Act 51 of 1977. See Chapter 5 for a further discussion of the defence. 
B Pithey Production oj Personal Records in Stmwl Assault Trials (LLM Thesis, UCT, 2005). 
L Nell Aspects oJConfidentiality in Medical Law (LLM Thesis, University of Pretoria, 2006). 

5 There has however been some research into the relationship between law and psychology in recent years. See A Allan 
The Law Jar Psychotherapists and Counsellors 2 ed (200 I) , S Kaliski Psycholegal Assessment in South Africa (2006). 
A Cramers "Psychologist and rape survivor unsupported by the Justice System and HPCSA" www.psychotherapy.co.za 

(accessed 21 February 2007). 



society and whether the fiduciary relationship between the psychotherapist and client walTants 

professional privilege. In order to achieve this, it is necessary to analyse the theoretical foundations for 

private privilege law in general. Traditionally, the justification for private privilege relied heavily on 

protecting specific relationships on grounds of public policy against court-ordered disclosure. Only if 

the relationship outweighed any interests in evidential di sclosure could privilege be justified. Any 

private privilege therefore depended on whether the rel ationship was essential to the effective 

functioning of society. The individual interests of the parties to the relationship were considered as 

inconsequential. Today, however, the law of evidence must develop in accordance with constitutional 

values7 In such a context the impact of the forced disclosure of confidential infonnation on the 

client 's privacy interests cannot be overlooked. As a result, an alternative, less utilitarian, approach to 

privilege theory - namely the individualised approach - will be examined. This approach regards the 

privacy interests of the client as a fundamental justification for introducing privilege. 8 This thesis thus 

aims to consider psychotherapeutic privilege from both the traditional/utilitarian and individual 

approaches to privilege law 9 

As indicated above, there is little guidance to be found in South African sources. A comparative 

analysis of privilege and any other solution to protecting psychotherapeutic communications becomes 

necessary. Comparative analysis is especially useful in areas of law that have not, as yet, been dealt 

with adequately. One of the central purposes of this work is to discover whether any valuable insights 

into the question of psychotherapeutic privilege can be found in the common-law countries England, 

Canada and the United States of America. The study will then explore the viability of adopting any 

foreign solutions into South African law and in pal1icular whether there is some possible remedy other 

than psychotherapeutic privilege for protecting psychotherapeutic communications. Finally, this study 

The Conslitution is the supreme law and any law that is inconsistent with it is to be considered as invalid . Section 2 of the 
Constitu tion of the Republic of South Africa, 1996. See also P Schwikkard and S Van der Merwe Principles of Evidence 
2 ed (2002) 25, 31. 

H It is appropriate at this stage to stress that although a number of consti tutional rights are touched upon, most notably 
privacy, it is by no means the focal point of this work and is only of relevance insofar as it highli ghts the impact of forced 
disclosure on the personal interests of the client. This thesis does not propose to provide a comprehensive constitutional 
argument for non-di sclosure. 

9 This work also studies the meaning and purpose of psychotherapy as a method of mental health treatment in South 
African society. The influence of confid entiality on successful psychotherapeutic treatment is di scussed, as we ll the 
connection between confidentiality and the client's right to privacy. 
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considers what, if any, exceptions to any form of potential psychotherapeutic privilege or other should 

apply. 

1.2 Scope of the Thesis 

This thesis concerns privi lege for confidential communications between psychotherapists and their 

clients. It is beyond the scope of this thesis to consider whether privilege could apply to other 

professional relationships reliant on confidentiality. That said, reference is made occasionally to 

priest-penitent and journalist-source confidentiality. This is to provide case-law examples on the 

possible arguments that arise when considering professional confidentiality. Furthermore, legal 

professional privilege is studied in some depth in Chapter 2, as it is the only professional privilege in 

South Africa, and has undergone considerable development since its inception centuries ago. It is not 

the intention of this thesis to provide a thorough comparison between the legal and psychotherapeutic 

professions. Although both are reliant on confidentiality, each serves significantly different functions 

in soc iety. Legal professional privilege provides a usefu l example of how professional privilege has 

evolved in our law but it cannot automatically justify the development of any other professional 

privilege. 

Even though psychotherapy has been practised in South Africa for over five decades, there is, at 

present, no simple definition of a psychotherapist. 1O Psychotherapy is primarily practised by either a 

registered psychologist or psychiatrist. It is appropriate at this stage to distinguish between 

psychiatri sts and psychologists. A psychiatrist is registered as a medical specialist." When training, 

the practitioner will work in six-month rotations learning various specialties. These would include 

inter alia neuropsychialIy, child and adolescent psychiatry and psychotherapy. Psychiatrists mainly 

10 The Mental Health Care Act 17 of 2002 uses the generic term "mental health practitioner" for qualified practitioners 
involved in the mental health profession. S 1 of the Health Profess ions Act.also does not specifi ca ll y refer to 
psychiatrists and refers to a psychologist as a professional registered under the Act. It is notable that a proposed 
Amendment Bill to the Health Professions Act now seeks to alter this problem. Section I of the Bi ll recommends that 
the defi niti on of a health practitioner re fer to "any p erson, including a student, registered with the council in a 
profess ion registrable in terms of this Act." Health Professions Amendment Bill B -IOD, August 2006. 
http: //\V\Vw. jnfo.gov.zalview/Downl oadFi l eActjon?jd~65454. 

J J An aspiring psychiatrist will have to complete a medical undergraduate degree and then one year internship in a general 
hospital. After a minimum of two years practise, including community service, the practitioner wi ll have to complete a 
four-year training programme in any department of psychiatry. Kaliski Psycho/egal Assessment 377. 
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assess and treat mental disorders. 12 Owing to their medical training, psychiatrists have acquired the 

necessary right to prescribe medication for various mental states or psychological conditions. Methods 

of examination and assessment used in psychiatry are primarily physiological in nature, such as blood 

tests, brain scans and other types of neuropsychological testing.13 Although initially trained as a 

medical doctor, a psychiatrist is much more concerned with the mental state of the patient. 14 Many 

South African psychiatrists, in addition to their medical function, perfonn psychotherapy as well IS 

A psychologist can register as either a research, clinical or counselling psychologist. 16 Research 

psychology does not involve a counsellor/client relationship, and will thus not be discussed further. A 

psychologist's orientation is detennined by the specialty that he or she undertook. For example, the 

Professional Board of Psychology has defined "clinical psychologists [as professionals who] assess, 

diagnose and intervene in order to alleviate or contain relatively serious fonns of psychological distress 

and psychopathology, or what is commonly known as 'abnonnal ' behaviour".1 7 Counselling 

psychologists, however, are described as psychologists who assist relatively well-adjusted people with 

normal problems concerning all stages and aspects of their life. A counselling psychologist therefore 

seeks to facilitate a client's desirable psychological adjustment, growth and maturity. IS Nonetheless, 

both clinical and counselling psychologists are concerned with emotional and psychological factors 

that can contribute towards an individual 's mental health deterioration, and thus often practise 

psychotherapy. 19 

The focus of this thesis is on infonnation arising from the psychotherapeutic aspect of the psychology 

and psychiatry professions. Possible privilege relating to information arising from other aspects of 

these two professions will not be discussed. 

12 M Gelder, D Gath, R Mayou and P Cowen Oxford Textbook of Psychiatry 3 ed (1996) I. 
13 Kaliski Psycho legal Assessment 378. 
14 Gelder Oxford Psychiatry 25. 
IS These would include Cognitive behavioural therapies and Psychoanalysis. For an explanation of these therapies, see 

Chapter 3. 
16 In order to be a practicing psychologist, the individual must first study psychology more generally before specialising 

as a clinical, counselling or research psychologist by completing a Masters degree in any of these specialties. HPSCA, 
Professional Board of Psychology "Education and Training" www.hpcsa.co.za/hpcsaldefaJut.aspx?id==302 (accessed 
23/0412007) and HPCSA, Professional Board of Psychology "The Scope of the Profession" 
www.hpcsa.co.za!hpcsa!default.aspx?id~ 124 (accessed 23/04/2007). 

17 HPCSA The Scope of the Profession" www.hpcsa.co.za!hpcsa!default.aspx? id~ 124 (accessed 23/04/2007). 
" Ibid. 
J9 Kaliski Psycho legal Assessment 378. 
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As discussed in section 1.1 , the impact of the Constitution on privilege theory is examined. It is 

important, however, to stress that although a number of constitutional rights are touched upon, most 

notably privacy, they are by no means the focal point of this work. Constitutional rights and values are 

relevant insofar as they highlight the impact of forced disclosure on the personal interests of the client. 

1.3 Sources and Approach 

Because the problem examined in this thesis has yet to be considered by South African courts or the 

legislature, extensive use has been made of comparative law and foreign research. Psychotherapeutic 

privilege has been established at both Federal and State levels in the United States. Canada has 

introduced a form of qualified privilege that can apply to the psychotherapeutic relationship. The 

English approach, although rejecting privilege, has attempted to introduce protection for highly 

confidential communications. 

Foreign cases not only provide an indication of the growing need for South Africa to provide better 

protection for other confidential professions apart from the legal profession. They also give an 

indication of the arguments raised for and against psychotherapeutic privilege, as well as the 

difficulties with rejecting or accepting such privilege. 

1.4 Structure of Thesis 

Chapter 2 sets out the theoretical foundation for any research into private privilege law. It is against 

this foundation that any argument for psychotherapeutic privilege must be considered. The chapter 

provides an explanation of the two main theoretical foundations of privilege law as well as discussing 

the advantages and disadvantages of both theories. The chapter recommends a union between both 

theories. Finally, thi s chapter also discusses the origins and conditions of legal professional privilege. 

Chapter 3, with reference to the theory discussed in the preVIOUS chapter, considers whether 

psychotherapy and psychotherapeutic communications satisfy the necessary justi fications for privilege. 

5 
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This chapter examines the nature of psychotherapy and the different modes of psychotherapy practised 

in South Africa. The chapter also considers the ethical principles surrounding confidentiality and the 

impact that forced disclosure may have on both the profession and the client. 

In Chapter 4, a comparative analysis of the approaches to private privilege in England, Canada and 

United States is undertaken. This includes the question whether psychotherapeutic privilege IS 

established in those countries and, if not, what other solutions to the problem have been developed. 

Chapter 5 deals with the question whether psychotherapeutic privilege is a viable option in South 

Africa in light of the comparative analysis conducted in Chapter 4. The chapter focuses on the 

solutions and problems that have been encountered in foreign jurisdictions, and any recommendations 

for South Africa. The chapter also considers what statutory exceptions there should be to privilege or 

any other possible protection against disclosure. The defence of "just excuse" for non-disclosure is 

also touched upon. 

Finally, Chapter 6 provides recommended statutory provisions for the protection of psychotherapeutic 

communications in light of the research conducted in this thesis. 
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CHAPTER 2 

PRIVATE PRIVILEGE 

2.1 Introduction 

The only private privilege that protects the functioning of a profession in South Africa is legal 

professional privilege. 1 Zeffertt suggests, "[W]e should not find it amazing that the common law has 

singled out law as the most sociall y desirable of professional activities.,,2 COUl1s have indeed thus far 

rejected any claim of private privilege by other professions on the grounds that public policy would not 

justify that extension] In the case Botha v Botha4
, Leon J states that: "It is in the public interest that 

justice must be done. The confidential relationship between a doctor and patient must yield to wider 

considerations of public policy that justice must be done and must be seen to be done."s Nonetheless, 

Zeffertt suggests that other professional relationships are in need of legal protection.6 He concludes 

that the lack of privilege for communications necessary for proper fulfilment of other professions is an 

"intolerable situation" needing development. 7 

However, a number of areas have to be unpacked before the question of privilege for the 

psychotherapeutic profession in South Africa is considered. First, what are the theories behind the 

justification of already accepted private privileges, and can those theories also justify other privileges? 

Second, what distinguishes the legal profession from other professions when it comes to the 

justification for privilege? Finally, does the argument that privileges "shut out the light"S from the 

judicial process pass muster? Before these questions are discussed, it is necessary that the general 

characteristics of private privilege in South Africa are highlighted. 

This privilege is often referred to as attorney-client privilege. Legal professional privilege is preferred because it covers 
attorneys and advocates, as well as their agents. 
DT Zeffertl "Confidentiality and the Courts" (1974) 91 SAU 432 at 433. 

) SlIIil v Van Niekerk 1976 (4) SA 293 (A); S v Cornelissen; Cornelissen v Zeelie 1994 (2) SACR 41 (W). 
4 BOlha v Botho 1972 (2) SA 559 (N). 
, 560C. See also Davis v Addilional MagislraleJohannesburg 1989 (4) SA 299 (W) 303. 
6 Zeffertt 1974 SAU 435. 

Ibid. 
8 E W Cleary el 01 McCormick on Evidence 3 cd (1 984) 171. 

7 



2.2 General Characteristics of South African Private Privileges 

A person can refuse to give possibly relevant and admissible evidence to the court on the ground of 

private privilege. It is a tule or right that permits the exclusion of evidence during litigation9 The 

holder of the privilege or a person acting on behalf of the holder can claim the privilege. lo It is the 

responsibility of the person claiming privilege to satisfy the court that they are indeed entitled to the 

privilege. This must be done at the proper time: the holder cannot claim it at the outset, but must wait 

for the issue to arise during testimonyll Privilege successfully claimed cannot give rise to any 

negative inference. 12 Private privilege also extends to documents, but the judge or magistrate has the 

right to inspect them in order to determine whether they are indeed privileged. I ) Privilege lapses if 

there is waiver. 14 It can also be defeated if there is a third party who has legitimate knowledge of the 

privileged information. On the other hand COUtts will not allow privileged infotmation to be defeated 

by unlawful tactics. IS 

When private privilege is recognised, it is usually because the protection of some higher value 

outweighs the advantage of admitting the desired evidence. 16 What constitutes a higher value depends 

on the privilege itself. Private privileges usually protect relationships and interests that are of sufficient 

social importance to warrant the sacrifice of potentially relevant evidence. As McCormick explains, 

these interests and relationships vary. I? For example, the privilege against self-incriminationl8 protects 

9 C Tapper Cross and Tapp er On Evidence 11 ed (2008) 447. 
10 C Schmidt, D Zeffertt and D Van der Merwe "Evidence" in W A Joubert (ed) LAWSA Vol 9 (2005) para 751 
II S v Cavender 1967 (2) SA 121 (N). 
12 International Tobacco Co (SA) Ltd v United Tobacco Institute Co (South) Ltd 1955 (2) SA 1 (W) 10- 11. 
13 Lenz Township Co (Pty) Ltd v Munnick 1959 (4) 567 (T). Schmidt et 01 LA WSA Vol 9 para 75 1 state that this view is 

supported at common law as the COUI1 had a residual right to inspect documents in camera where an objection was 
made that non-disclosure would have a negative effect on public policy: Van de,. Linde v Calitz 1967 (2) SA 239 (A). 

14 There is a significant difference between public and plivate plivileges. Public plivilege belongs to state, whilst pri vate 
belongs to indi viduals (either natural or juristic persons, though the focus is on natural persons for this thesis). The key 
differences between public and pri vate privil ege are as follows: first, secondary and circumstantial ev idence cannot be 
used to prove the existence of public privilege - this ensures that any documents that are relevant to the state's interests 
are not disclosed. Second, members of the state may not waive public pri vilege. Third, the court may hold public 
plivilegc mero motu and therefore is not dependant on being claimed by the holder of the privil ege . See further P J 
Schwikkard and S EVan der Merwe Principles of Evidence 2 ed (2002) 147-148. 

" Schwikkard Evidence 138: Schmidt et 01 LAWSA Vol 9 para 751. This is especially if the admi ssion of evidence 
renders the trial unfair - in such cases, the infringed party may argue that there should be a stay of proceedings. 

16 ZeffcI1t Evidence 517 . 
17 Cleary e l al McCormick 17 1. 
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both accused and witness because the "accusatory system of criminal justice demands that the 

government seeking to punish an individual produce the evidence against him by its own independent 

labours, rather than by the cruel simple expedient of compelling it from his own mouth.,,1 9 This rule 

developed from both statute and common law and now enjoys constitutional protection20 On the other 

hand, legal professional privilege and marital privilege protect communications made in the broader 

context of relationships. Marital privilege protects the personal relationship between spouses, because 

public policy would not accept that spouses would have to testify against each other.21 Legal 

professional privilege protects the professional relationship between client and legal adviser because 

public policy accepts that the privilege is necessary to ensure the functioning of the adversarial legal 

system 22 

2.3 The Theories behind Private Privilege Law 

2.3.1 Introduction 

The two main theories that justify or limit private privileges are the traditional/utilitarian and 

individual/human rights theories. When considering these theories, this study will utilise and critically 

assess research provided in the comprehensive theoretical analysis of privileged communications 

written for the Harvard Law Journal during 1985,23 and the reasoning of Wigmore provided in 

Evidence in Trials at Common Law during 1961.24 Additionally, from a South African perspective the 

18 lnterestingly, Harvard Law Review when consideri ng the development of privileged communications in the U nited 
States. chose to exclude the privilege against self-incrimination because it does not "expressly" deal with 
communications. Anonymous Note "Developments in the Law: Pri vileged Communicat ions" (1985) 98 Harvard Law 
Review 1450 Footnote 4 at 1454. However, this opinion is quite possibly incorrect, as infonnation that is communicated 
to a legal professional , if forced to be disclosed, can be used to self-incliminate the clien t. As Paizes points out, because 
of this, "there is a close connection between attorney-cl ient privi lege and the privilege against self-incrimination." 
Zeffertt ef al Law of Evidence footnote 298 at 564. 

19 Warren CJ in the well-known case of Miranda v Arizona 384 US (1966) 436; see further Schwikkard Evidence 117 . 
20 Sections 35 (I) (a), (b) and (c); s35(3) (h) and Ul oflhe Constitution or the Republic of South Africa, 1996. 
21 Schwikkard Evidence 142. 
22 This is discussed in more detail in 52.4 of this Chapter. 
" Anonymous 1985 HLR 1450. 
24 J H Wigmore Evidence in Trials at Common Law Vol 8 (1961) 527. 
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possible impact of the Bill of Rights In the South African Constitution on this research will be 

considered?5 

2.3.2 The Traditional/Utilitarian Approach 

In tenns of this theory, the introduction of a class of privilege is justified on ly if the benefit derived 

from protecting the communications outweighs the resulting restriction on the search for truth26 The 

theory does not concern itself with individual rights but rather considers whether the acceptance or 

rejection of a privilege is in the greatest good of society. As a result, the theory is primarily 

utilitarian.27 When determining what the greatest good of society will be, the courts have thus far been 

heavily influenced by Wigmore's criteria for privilege28 According to Wigmore, the following four 

criteria should be met in order for a privilege to be justified:29 

1. The communications must originate in a confidence that they will not be disclosed. 

2. This element of confidentiality must be essential to the full and satisfactory maintenance of the relation 

between the parties. 

3. The relation must be one that in the opinion of the community ought to be sedulously fostered. 

4. The injury that would inure to the relation by the disclosure of the communications must be greater than 

the benefit thereby gained for the conect disposal of litigation. 

Kriegler explains that Wigmore's criteria indicate that the justification of privileges is based primarily 

on a cost-benefit approach where " it involves a weighing up of the cost to the search for truth, on the 

one hand, with the benefit derived from protecting confidentiality on the other,,30 Although Kriegler 's 

25 This is especiall y with regard to the introduct ion of a constitutional right to privacy. See Chapter 3. 
26 C Boyle, M MacCrimmoll and D Martin The Law of Evidence: Fact Finding, Fairness and Advocacy (1999) 697; 

Anonymous 1985 HLR 1472 
27 Jeremy Bentham, the 'great utilitarian' argues that the "principle of utility can be no other than the greatest good of the 

community." J Bentham 'An Introduction into the Principles of Morals and Legislation' in C Moms The Great Legal 
Philosophers: Selected Readings in Jurisprudence (1959) 279. 

28 Anonymous 1985 Hwvard Law Review 1472; see for example, R v Gruenke [1991]3 SCR 263; Jaffee v Redmond 518 
US I. Refer to Chapter 4. 

29 Wigmore Evidence para 2285. 
30 M Kriegler "Legal Professional Privilege as a Right: Whence, Where and Whose?" (1991) 108 SAU 6 13 at 6 17. 
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summation is broadly correct, it should be noted that Wigmore's cost-benefit scale does not weigh the 

benefits of confidentiality itself, but the relations that are based on that confidentiality. Such relations 

are often professional relationships dependent on confidentiality3] Thus, the overall cost-benefit 

analysis is not the search for truth versus confidentiality in a given situation, but the search for truth 

versus the general protection of relationships relying on confidentiality that the community believes 

should be protected. 32 

Authors have argued that Wigmore 's test is ambiguousH For example, whose injury and which 

injury are referred to in the fourth criterion? How does one measure this injury? Does the denial of 

privilege increase the chances of correct judgments?34 By what standard is the benefit to be measured 

and balanced against the injury? Why is there a need to create hierarchical relationships?35 Whose 

community decides that the relation should be "sedulously fostered"? How do we determine such a 

community in a pluralistic and complex society such as South Africa?36 These questions illustrate how 

vague these cri teria are. It has been suggested that the vagueness of these criteria possibly indicates 

Wigmore's struggle to balance the justification of current privileges, such as legal professional 

privilege, with the desire to prevent as much as possible the development of future privileges37 

Because of thi s vagueness, these criteria do not provide much guidance in explaining the justification 

of private privileges. Indeed, this ambiguity could encourage the introduction of new privileges rather 

than preclude them. If one interprets these criteria in the widest possible way, the introduction of a 

new privi lege could be justified. For example, should the community consist of people who favour the 

individual right to privacy and the need to foster relations based on trust and confidentiality, the first 

three criteria could easily be satisfied. The final criterion could then be met if the forced di sclosure 

would result in a betrayal of confidence so damaging to the relations that it irreparably harms them. 

31 For example, the legal professional relationship. See 52.4 ofthis Chapter. 
32 Thi s cOlTesponds with Zeffertt's opinion that there are other professional relationshi ps that should be sedously fostered. 
33 Kliegler 199 1 SALJ 167; Anonymous 1985 HLR 1471; Anonymous Note "Functional Overlap Between the Lawyer and 

Other Profess ionals: Its Implications for the Privileged Communications Doctrine" (1961) Yale Lmv Journal 1226 at 
1230. 

" Anonymous 1961 YLJ 1230. 
3S N Des Rosiers 'Confidential ity, Human Relationships and Law Reform ' in C M KoggeJ, A Furlong, 

C Levin Confidential Relationships: Psychoanalytic, Ethical and Legal Contexts (2003) 241-242. 
36 Des Rosiers recommends that the law should evolve to incorporate how peopl e priori lise and uti li se human relati onships 

within a pluralistic and complex society. KoggeI et 01 Confidential Relationships 24 1-242. 
37 Anonymous 1985 HLR 1473; Wigmore originally intended that the four criteria be considered for the establi shment of 

new plivileges, but later s tated that the '"' four conditions must serve as the foundation of policy for determining all such 
privi leges, whether claimed or established". Wigmore Evidence 528 para 2285. 
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Nonetheless, in practise the criteria have been interpreted narrowly38 This follows Wigmore's 

sentiments toward private privilege. Wigmore was concemed that the COutiS and legislatures were too 

quick to develop and introduce new privileges. In order to curb this tendency, he created the criteria to 

limit the establishment of private privileges39 One may apply Wigmore's criteria narrowly by 

interpreting the criteria from a positivist perspective. According to Theophilopoulos, a positivist­

utilitarian approach to evidence will always favour that which will maximise the truth-seeking function 

of the courts40 It is therefore only the interests of the legal community that needs (0 be considered 

from this perspective4t The moral or personal interests of the individuals involved are irrelevant. It is 

thus not surprising from the utilitarian-positivist approach that the truth-seeking function of the courts 

will be favoured over some vague higher value that a profession provides to society. 

The traditional approach can be criticised on vanous grounds. As indicated above, different 

interpretations of Wigmore's ambiguous criteria can result in different outcomes. If the legislature or 

the courts were to balance the costs and benefits of the privilege from a utilitarian-natural law 

perspective, a higher value other than legal rectitude may be favoured. This approach is supported 

even fut1her by the introduction of a Constitution that is based on the values of human dignity, the 

achievement of equality and the advancement of human rights and freedoms 42 The current South 

African human rights doctrine could provide the basis for an approach that considers both the needs of 

individual rights and society. This may outweigh the truth-seeking function of the accusatorial system 

in certain circumstances. 

There are also a number of concems about whether it is necessary to weigh the privilege against the 

quest for truth. SuppOtiers for the curtailment of privileges emphasise that people know very little, if 

any1hing, of the privileges available to them and that, even if aware, their behaviour would not be 

affected by this awareness.43 For example, Wigmore, when discussing physician-patient privilege, 

opmes, "[P]eople would not be deterred from seeking medical help because of the possibility of 

38 See S"liman v Hansa 1971 (4) SA 69 (D) 71-72. 
39 Wigmore Evidence 527 para 2285. 
40 C Theophilopoulos "The Jurisprudential Classification, Evaluation and Reform of Evidentiary Plinciples" (2004) 121 

SAU 163 at 166. 
41 The legal professional relationship will maintain its status as privileged as it serves to ensure the functioning of the legal 

system. 
42 Section l(a) of the Constitution of South Africa, 1996. 
43 Anonymous 1985 HLR 1474. 
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disclosure in court. If they would, how did they fare in the generations before the privilege came?,,44 

In response to this, authors have suggested that the enquiry should be not so much whether the 

presence of privilege would encourage communication, but whether the absence of privilege would 

deter it45 The relevant question is thus whether, if people were to become aware that their 

communications are not protected, would they be less willing to disclose the information in the first 

place? The limited empirical research on this question has yielded inconsistent results.46 In a 

Canadian-American study headed by Daniel Shuman, only 17% of the Canadian respondents found 

that the presence or absence of any privilege influenced their decision to disclose infonnation to their 

psychotherapists.47 The study found that, "people do not look to law for guidance in their decision to 

enter therapy or make disclosures in therapy".48 In contrast, in a survey conducted by the Yale Law 

Journal,49 108 lay people were asked whether the legal obligation to disclose confidential information 

given by them to psychiatrists, psychologists or attorneys would affect their willingness to make free 

and complete disclosure. For relationships with attorneys, 55 people stated they would be less likely to 

disclose, 37 people said they would not and 16 people were indecisive. For relationships with 

psychiatrists, 45 people said they would be less likely to disclose, 22 people held they would not be, 

whilst 41 people did not know. For psychologists, 47 people said they would be less likely to disclose, 

18 people said they would not, whilst 43 people did not know 50 This study does indicate that a 

significant number of participants were not sure if they would be deten-ed, but in all instances the 

overall majority of participants responded that they would be deten-ed if they knew that their 

infonnation could be disclosed in court. A more recent study indicates that the presence of the 

psychotherapeutic privilege encourages full disclosure. 5 
I In 2003, Marsh conducted a survey on 129 

44 Wigmore Evidence 527 para 2380 at 829. 
45 Anonymous 1985 HLR 1475. This argument has also been raised with regard to the knowledge about the limits of 

attorney client privilege. Wherein it was submitted that it is probable that "a great many clients will be deterred from 
consulting lawyers" once they become aware that their communications are not privileged. Anonymous 1961 YLl 1236. 

46 See J Marsh "Empirical Support for the United States Supreme Court's Protection of the Psychotherapist-Patient 
Privilege" (2003) 13(4) Ethics & Behaviour 385 at 387. 

41 D Shuman, M Pinard "The Privilege Study (Part III): Psychotherapist-Patient Communications in Canada" (\986) 9 
Int.J.L&PsychiatIY 393 at 407-417; E Imwinkelreid "The Rivalry Between Truth and Privilege: The Weakness of the 
Supreme Court's Instrumental Reasoning in laffee v Redmond, 518. U.S I (\996)" (\997) 49 Hastings L.J.969 at 978. 

48 Shuman 1986IJLP418. 
" Anonymous 1961 YLl 1261. 
so Ibid. See further Singer "Informed Consent: Consequences for Response Rate and Response Quality in Social Surveys" 

(1973) 43 American Social Review 144 at 150-151. 
51 The study was conducted in the United States where psychotherapeutic privilege exists. See Chapter 4 54 .5. 
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patients, subdivided into vanous scenarioss2 Marsh found that participants were more willing to 

disclose infonnation during psychotherapy when aware that the infonnation would remain privileged 

in each scenarios3 This indicates that the participant's conduct during psychotherapy was influenced 

by the presence of the privilege and that a lack of privilege does have a deteITent effect on client's 

willingness to disclose. 

Interestingly, according to Imwinkelreid, Wigmore's biggest error was his belief that privilege affects a 

client's behaviour at all 54 To explain further, when fonnulating his criteria, Wigmore overemphasised 

the importance of evidentiary rules on society as a who less In practice, he argues, laypeople do not 

normally concem themselves with the potential disclosure of personal infonnation during litigation. 

Consequently, people will enter confidential relationships with or without privilegeS6 Thus, 

Wigmore's "cost-benefit" scale is not the most effective method to detennine the advantages or 

disadvantages of privilege. Imwinkelreid concludes, "privilege must have a finner footing, that is, a 

grounding in a nonnative proposition rather than a dubious behavioural assumption"s7 

Nonetheless, it is notable that even if many people are unaware of the lack of privilege, professionals 

are not. In fact, many professions dependent on confidentiality oblige professionals to explain the 

boundaries of confidentiality to their clients before the professional relationship ensues. This is 

especially in the professions of law and psychology. For example, psychologists and psychiatrists are 

52 Such as patients who were police officers, suicidal, disabled or physically/sexually abusive. 
53 Marsh 2003 Ethics & Behaviour 393. 
54 Imwinkelreid divides the theoretical justification for privilege law into "Instrumental and Humanistic" approaches. 

Both approaches are equivalent to the traditional/utilitarian and human rightslindividualised approaches discussed in 
this chapter. E Imwinkelreid "The Historical Cycle in the Law of Evidentiary Privilege: Will Instrumentalism Come 
into Conflict with the Modem Humanistic Theolies" (2003) 55 Ark. L. Rev 241; E Imwinkelreid " The Rivalry between 
Truth and Pli vilege: The Weakness of the Supreme COUIt's Instrumental Reasoning in Jaffee v Redmond, 518 U.S 1 
(1996)" (J 997) 49 Hastings L.J 969 at 982-984. He criticises the Supreme Court's decision in Jaffee v Redmond This 
is discussed in further detail in s4.4.3.1 of Chapter 4. He is also author of The New Wigmore: Evidentiary Privileges 
(2002); see also C Meuller "The Federal Psychotherapist-Patient Privilege after Jaffee: Truth and Other Values in a 
Therapeutic Age" (1997) 49 Hastings L.J 945 at 950 who uses the same temlinology to explain the two theoretical 
approaches. 

55 lmwinkelreid 2003 Ark. L. Rev 255. 
" Imwinkelreid 2003 Ark. L. Rev 255-256. 
51 lmwinkelreid 2003 Ark. L. Rev 257. 
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under a duty to explain the limitations of their confidentiality in order to prevent possible litigation 

against them in the future. 58 

The claim that privileges keep out truth is also subject to doubt. According to Saltzburg, the argument 

that attorney-client privilege keeps out the truth "misconstrues a key point about the privilege -

privilege is intended to generate information. The privilege creates the zone of privacy which did not 

exist before and might not exist otherwise.,,59 Thus Saltzburg opines that the protection of the attorney­

client relationship allows for the generation of infOlmation that might not exist were it not for the 

protection. This reasoning is suppOlied in the judgment of Swidler & Berlin and James Hamilton 

Petitioners v United States60 where Rehnquist J stated: 

"[I]n related cases we have said that the loss of evidence admittedly caused by the privilege is justified in part 

by the fact that without the privilege the client may not have made such communication in the first place ... the 

client may very well not have made disclosures to his attorney at all, so the loss of evidence is more apparent 

than real. ,,61 

This reasoning should not only apply to attorney-client relationships. Dubbelday, for instance, states 

that Saltzburg's analysis can be applied to the psychotherapeutic relationship62 Furthermore, this 

argument has been accepted by the Supreme Court of the United States, wherein Justice Stevens held 

that the absence of psychotherapeutic privilege would have a chilling effect on psychotherapy thereby 

reducing the amount of information generated in the first place63 

58 Sections 25(1) and 25(2) of Annexure 12 of Ethical Rules of Conduct for Practitioners Registered Under the Health 
Professions Act, NO R717, Government Gazette 29079, 4 August 2006 states the following: 
1) A psychologist is obliged to discuss with persons and organisations with whom he or she establishes a scientific or 
professional relationship (induding, to the extent feasible, persons who are legally incapable of giving informed consent 
and their legal representatives) the exceptions to the requirement of confidentiality, including any such exceptions that 
may apply to group, marital or family therapy or to organisational consulting and the foreseeable 
uses of the infonnation obtained. 
(2) A psychologist shall, unless it is contraindicated, discuss confidentiality at the outset of the relationship and 
thereafter as new circumstances warrant its discussion. 

59 S Saltzburg "Privileges and Professionals: Lawyers and Psychiatrists" (! 980) 66 Vancouver Law Review 597 at 609-
610. 

60 524 U.S. 399 (! 998). 
(j] 408. 
62 C Dubbleday "The Psychotherapist-client Testimonial Privilege: Defining the Professional Involved" (1985) 34 Emory 

Law lournal 777 at 800. 
" Jaffee v Redmond 518 U.S (1996) 1 at 12. 
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There is the potential criticism that this argument could be raised for any relationship that is ethically 

or morally dependent on confidentiality and privacy, such as friendship, familial or collegial 

relationshipsM For this reason it is submitted that privilege should only extend to professional 

relationships.6s For example, Dubbelday writes that the psychotherapist's effectiveness would only be 

hindered if clients are too afraid to disclose their problems in case the information become public 

knowledge.66 Consequently, the possibility of the information ever being generated in the first place is 

only significant if the success of the professional relationship is maintained. Dawson J in Baker v 

Campbe1l67 when discussing attorney-client privilege states: "[S]peaking for myself.. . I should have 

thought it evident that if communications between legal advisers and their clients were subject to 

compulsory disclosure in litigation ... there would be a restriction, serious in many cases, upon the 

freedom with which advice or representation could be given or sought. ,,68 

It follows then that in professional relationships that are subject to forced disclosure during litigation, 

the absence of privilege could present the professional with a dilemma. In order to fulfil their 

profess ional mandate, all information is necessary, yet before he or she can gain such information, the 

professional is compelled to caution the client that such information could be disclosed in the courts69 

The professional must thus make a choice between two evils: whether to elicit all the requisite 

infomlation from the client at the client's possible expense, or request less detail , thereby protecting 

the client from disclosure but failing to fulfil their professional duty to gather all the information 

available. 7o Either way, the client 's needs are not met. 

64 Slovenko enquires whether there is any difference between seeking emotional assistance from a psychotherapist and a 
fami ly fri end or even one's pet. "R Slovcnko "Psychothcrapi st~Patient Testimonial Privilege: A Picture of Misguided 
Hope" (1 974) 23 Catholic U L. Rev 649 at 665. Similarly, Justice Scalia in Jaffee v Redmond 22 questions why 
psychotherapeutic corrunurucations should be favoured over communkations to one's mother or balicnder. See Chapter 
4,54.4.2.3. 

65 The argument thal1he relationship between a husband and wife would be hindered due to lack of confidentiali ty to the 
same degree as a professional relationship dependant on confidentiality is unconvincing, As Paizes states, "[I]t is 
doubtful whether married couples would becomc more secreti ve because of the possibility that the other spouse would 
be compelled to disclose confidences in court ," Zeffcrtt el (1/ Evidence 619, Rather, the justi fication for marital 
privilege rests on the public's opinion that it would be unacceptable for a spouse to disclose communications made 
during a personal and private union, 

66 Ibid. 
67 (1983) 49 ALR 385. 
" 444-5. Thi s dic ta has been cited with approval by Botha JA in S v Safatsa 1988 (1 ) SA 868 (A) 886E-G. 
69 Common sense would dictate that the more embarrassing, serious and incriminating the infomlation, the morc the client 

would be hesitant to disclose the infonnation to the professional. This would be exacerbated further if the client is 
aware that their chances of liability increases with disclosure to the professional. 

70 Anonymous 1985 HLR 1477. 

16 



Lastly, it has also been pointed out that professionals often try to protect potentially privileged 

relationships by trying to refuse to testify at a1l 71 If in such circumstances the privilege is not allowed, 

the professional's subsequent testimony is likely to be less reliable or candid than would otherwise be 

the case.72 The argument is that in the process the truth-seeking function of the courts is in any event 

hindered. 

2.3.3 The Individual/Human llights Approach 

The IndividuallHuman Rights approach is founded on the protection of human rights and values.73 

Imwinkelreid explains that since the utilitarian approach failed to consider other significant factors 

such as the individuals affected by privilege and relied too much on "some dubious behavioural 

assumption" of the public, other theoretical justifications for privilege were concurrently developed. 

The most attractive is based on the concept of privacy74 

Human rights doctrines have indeed become the primary mechanism for Western legal reform75 South 

Africa is no different. The introduction of a justiciable Bill of Rights impacts significantly on the 

feasibility of the utilitarian/traditional approach. The need for protection of individual constitutional 

rights such as privacy,16 dignity,77 and the right not to incriminate oneself, provides the impetus for the 

introduction of private privilege to a wider range of relationships.78 The cost-benefit scale adopted in 

the traditional/utilitarian approach must of necessity adapt to this.79 The legislature and courts do not 

have to consider whether the benefit gained by the privilege outweighs the cost to administration of 

justice in broad tenns ; instead, the enquiry is whether the individual protection of certain rights 

warrants protection. Thus, the problem of justifying privilege in this context involves a threefold 

enquiry: (I) whether the relationship needs confidentiality; (2) whether thi s need is legally 

71 

72 

73 

74 

75 

76 

77 

78 

79 

Anonymous 1985 HLR 1478. 
This obviously raises issues as to whether the witness can then be charged as being a recalcitrant witness in tenns of 
5205 of lhe Criminal Procedure Act 51 of 1977. 
Imwinkelreid 2003 Ark. L. Rev 257. 
[bid. 
Theophilopoulos 2004 SALl 168. 
Section 14 of the Constitution of the Republic of South Africa, 1996 is relevant here. See further Chapter 4,54.4.1. 
Cleary McCormick 697; see also 510 of the Constitution. 
Section 35(3)0) of the Constitution. 
Anonymous HLR 1480. 
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recognisable under the Bill of Rights;80 and (3) whether it outweighs the need for information8 J Under 

thi s enquiry, any relationship that is dependent on confidenti ality, such as the psychotherapeutic 

relationship or legal professional relationship, would satisfy the first aspect. The second aspect wou ld 

cons ider whether this need falls under rights such as privacy and human dignity. At first glance, the 

fact that these are constitutionally entrenched rights would mean that they are legally recognisable. 

Nevertheless, one would have to consider whether the protection of these rights, as they are applicable 

to the confidential relationship, is recognised. The question whether the rights of privacy and dignity 

are justifiably limited in these circumstances will certainly ari se, since the rights are influenced by the 

context in which they are applied. The third pal1 of the enquiry involves weigh ing the need for the 

rights against society's interest in ascertaining the truth82 

Theophilopoulos argues that the difficulty with the any human rights approach is that it is based solely 

on the individual's interest and does not consider its effect on the legal system83 This is especially 

significant when discussing possible exclusionary rules or principles in a procedural context. As 

Theophilopoulos writes : 

"The problem with a human rights doctrine ... is that it is an individualizing ideal, giving priority to specific 

basic interests of individuals without concerning itself with its effect on the procedural system as a 

whole ... [i)n contrast a utilitarian-positivist doctrine is a maximising collective principle requiring the state to 

maximise the total net or balance of happiness of all individuals. It is therefore an abstract ideal which takes 

into account its effect on the entire procedural system.,,84 

According to Theophilopoulos then, the individual rights approach would favour the rights of the 

individual at the expense of the overall administration of justice. Furthermore, Theophilopoulos 

concludes that the greatest good of the community is ensured only with the correct administration of 

justice. Therefore, exclusionary principles based solely on individual human rights are not in the best 

interests of the community. 

80 

" 82 

83 

84 

Such as the right to privacy (sI4) and dignity (sI0) of the Constitution of the Republic of South Africa, 1996. 
Anonymous 1985 HLR 1481. 
Anonymous 1985 HLR 1485. 
Theophilopoulos 2004 SAL} 173. 
Ibid. 
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In addition to this overall concern, Imwinkelreid comments on the problem of using the right to 

privacy as the foundation of privilege. He writes that privacy is a vague and changeable concept 

because it "can encompass a wide range of rights. Resting privilege doctrine on such a broad, multi­

faceted concept would invite years of litigation and uncertainty,,85 Imwinkelreid, although 

commenting on the use of privacy for psychotherapeutic privilege in the United States, raises a 

noteworthy criti cism applicable to the South African law of evidence. Founding an evidential rule that 

is subj ect to varying interpretations is not advisable86 Privacy should not therefore be the sole 

foundation for psychotherapeutic privilege but rather another significant factor for an argument 

supporting psychotherapeutic privilege. 

Privileges should thus not be justified from the individual/human rights perspective. From this 

context, it seems that the two approaches to privilege are irreconcilable. The utilitarian approach to 

privilege downplays the needs of the individuals involved, whereas the individualised approach short­

changes the community interest87 From what perspective should psychotherapeutic privilege be 

justified then? 

2.3.4 A Combined Approach to Private Privilege 

An argument put forth in Harvard Law Review states that the two approaches are not as distinct as 

might seem88 The Review asks why one should adopt "a one or the other" approach. First, in tenTIS of 

the utilitarian approach, the concerns of the community are paramount, as the greatest good is that of 

the good of the community. However, it is arguable that there is no such thing as a clearly identifiable 

community. Rather, a community consists of collection of individuals with differing ideals89 As 

85 Imwinkel reid 2003 Ark. L.Rev 258. 
86 See Chapter 3 53.5. 1 for a discussion of the right to privacy in South Africa. The different explanations enumerated by 

both theorists and in case law support Imwinkelreid's argument that pri vacy. on its own, would be too vague to promote 
a solid foundation for psychotherapeutic privil ege. 

87 R Dworkin "Hard Cases" (! 975) 88 Harvard La\V Review 1057 at 1067· 1070; Anonymous 1985 HLR 1484. 
88 Ib id. 
89 Jeremy Bentham, when enquiring what the good of the community consists of, s tates "this question could not be 

answered by a vague declaration or metaphor, .. bul by minute analysis and sober estimation.,," J Bentham 'An 
Introduction into the Principles of Morals and Legislation' in C Monis The Great Legal Philosophers: Selected 
Readings in Jurisprudence (1959) 279. This comment is interes ting since the very concept of a community is a vague 
dec laration of the bOlli mores of society. 
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such, the "good of anyone such individual is pro tanto to the good of the community".90 Bentham, a 

strong utilitarian, states that "a law therefore which the immediate end is no other than the good or 

benefit of the person whose law it is, does not on that account cease to be such a law as is capable of 

being walTanted by the principle of utility,,91 It is therefore possible, according to Bentham, that a 

privilege will protect the individual whilst at the same time considering the good of society as a whole. 

Paizes SUppOltS this approach to privilege theory by stating that the weighing up between public policy 

and the truth-seeking function assists in promoting a greater attainment of substantive rights as well as 

the generation of knowledge and information that is for the broader good of society92 Therefore, if 

we consider that certain privileges create two advantages, first, the protection of certain confidential 

relationships that maintain society's well-being and second, the protection of individual rights, the 

collective benefits of the privilege may well justify the possible impact on the truth-seeking function of 

the rule for complete disclosure during legal proceedings. As stated, "society, as a collection of 

individuals, imposes rules on itself precisely so that individuals may enjoy benefits thereof; whether 

individuals benefit systemically or discretely is irrelevant,,93 The result is that when deciding whether 

to apply or create a new privilege, the societal benefit of protecting both the confidentiality of a 

relationship and the individual rights on the one hand against the possible cost of the privilege to the 

truth seeking function of the courts on the other should be balanced94 

A possible concern of this approach is whether the utilitarian approach has any justification in a 

Constitutional framework. After all, the Constitution is the supreme law of the Republic and any law or 

conduct that is inconsistent with it is invalid95 It is submitted that there are a two reasons why a union 

between utilitarian and individualised approaches be preferred over only the individualised-human 

rights approach. First, constitutional rights, especially those in the Bill of Rights, are abstract and 

90 Bentham in Morris Great Philosophers 279. 
91 Ibid. 
92 Paizes is referring to the development of legal professional privilege. It is arguable however that the concems raised 

regarding thejUlisprudential development oflegaJ professional privilege law can also be raised in most privilege law. A 
Paizes "Foundations of the Legal Professional Plivilege" (1989) 106 SAU 109 at 118; Zeffertt e/ a/ Evidence 562. 

93 Anonymous 1985 HLR 1485. 
94 Anonymous 1985 HLR 1486. 
95 Section 2 of the Constitution of South Africa, 1996. 

20 



general in nature.96 When deternlining the meaning of such rights, the common law will thus continue 

to guide the courts97 The rights in the Bill of Rights are also subject to limitation98 Thus, amongst 

other factors, the courts will consider the importance and purpose of the limitation of the applicable 

rights99 They will assess the overall benefit to society that full disclosure has on the administration of 

justice. The utilitarian basis will therefore continue to be significant, even though it must yield to the 

ConstitutionWO The utilitarian approach could thus be described as incomplete rather than defunct. 1ol 

Consideration of autonomy and individual human rights ensures that privilege law maintains 

credibility within the Constitution framework, but the overall consideration of public interest remains 

significant. Evaluation of the effect a privilege may have on the administration of justice and thus the 

overall benefit of society addresses the concern raised by Theophilopoulos regarding the individualised 

nature of human rights. 

Second, this solution to privilege law has been recommended in South Africa already. Paizes, when 

considering the development of legal professional privilege in South Africa, has proposed this solution. 

Paizes argues that the two different theories (individual and utilitarian) should appear together when 

weighed against the possible loss of information. Both theories, opines Paizes, are "capable of 

reconciling individual rights and the good of society ... ,,102 Paizes also emphasises that the union 

between the utilitarian and individual theories is not merely academic. Rather, as privilege can now be 

viewed as a protector of fundamental human dignity (and it is submitted, privacy) the justification for 

privilege law thus evolves with the changing reasoning of society. The union between the two theories 

provides an opportunity for development in a manner that ensures harmony between the old and the 

new in the Constitutional era. 

96 I Currie and J De Waal The Bill of Righls Handbook 5 ed (2005) 146. 
97 In tenns of 539(2) of the Constitution of South Africa, 1996 states that the common Jaw must be developed in manner 

that promotes the spirit, purport and objects of the Bill of Righls. 
98 Section 36 of the Constitution of South Africa, 1996. 
'" Section 36(b) of the Constitution of South Africa, 1996. 
l UO Section 2 of the Constitution states that the Constitution is the Supreme Law of the land and any law that is inconsistent 

with it is invalid. 
101 Zeffertt el 01 Evidence 567. 
102 Zeffertt el 01 Evidence 566. 
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Imwinkelreid is also a supporter of fusing the two different approaches. I03 However, he argues that 

personal autonomy should be used instead of privacy.1 04 His argument is as follows: liberal 

democracies such as the United States (and it is submitted, South Africa) rely on the principle that 

people are self-autonomous and value the ability to choose their own paths in life. lOS Problems 

sUlTounding autonomy occur however when people have to make choices in areas that are they do not 

understand or do not have the requisite information to do so. They therefore turn to "experts" who can 

provide the necessary guidance. 106 Here the autonomous person reaches a dilemma: in accepting 

assistance from third parties, he or she opens himself or herself up to the possible loss of autonomy via 

coercion or manipulation by the outsider. 107 It is this risk of coercion that privilege should protect 

against. He argues that this risk can be limited by ensuring that third parties remain as objective as 

possible - this can occur if both parties know their communications will remain private. 108 As trust in 

the expert is maintained, both parties can be as frank as possible, ensuring it is only what is in the best 

interest of the client that is discussed. 109 In summary, he argues that privilege law should protect 

professional confidentiality from outside interference because securing personal autonomy allows 

society, as a "liberal democracy", to develop. 

In light of this argument, Imwinkelreid proposes that the courts should not adopt a "one or the other" 

approach to developing or rejecting a privilege1 10 Rather, the court should use the wealth of 

theoretical infonnation from both approaches to reach its decision. III He writes, "even if the facts of a 

case do not warrant invoking the instrumental [traditional] theory, the court can grant privilege relief 

under an alternative humanistic [Individualised] basis." 112 This is because every modern version of 

contemporary humanistic theory protects the holder (layperson) on some level. He notes for example, 

103 Imwinkelreid 2003 Ark L.Rev 261-262. 
104 Note that Imwinkelreid is writing from the perspective of United States jurisprudence. Unlike South Africa, there is no 

constitutional right to privacy that may encompass personal autonomy. See Chapter 3, 53.5. 1 wherein the connection 
between the right to privacy and personal autonomy is explained. 

105 Imwikelreid 2003 Ark L.Rev 259-261. If Raz's theory of democracy is applied, a state should do more than respect a 
person 's freedom. The state should take steps to promote self-autonomy. 

106 Imwinkelreid 2003 Ark. L.Rev 260. This concems third paI1ies such as lawyers for legal battles or psychotherapists for 
mental health issues . 

107 Ibid. 
108 Ibid. 
109 Ibid. 

110 Imwinkelreid 2003 Ark. L. Rev 261. 
III Imwinkel reid 2003 Ark. L. Rev 262. 
112 Ibid. 
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waiver is a derivative of individualised theory already accepted by Wigmore, 113 To explain, waiver is 

an element of individualised reasoning because the privilege can be set aside by the opinion/conduct of 

one person inespective of its effect on the community, In addition, the facts of the case may determine 

whether privilege in that matter is needed - for example, should both the utilitarian and individualised 

theory be satisfied, a strong fonn of privilege is recommended, 114 

2,3.5 Absolute and Qualified Categories of Private Privilege 

At this stage, it is necessary to distinguish between absolute privilege and qualified privilege, as a 

relationship may be permanently protected against court disclosure, or only protected in an ad hoc. 

qualified manner. Zeffertt, who recognised that South African law does not protect other professional 

relationships aside from the attorney-client relationship, has identified these two fonns of privilege. 1I5 

Zeffertt notes that there is a dichotomy between recognising the protection of professional relationships 

and the need to gain access to infonnation. Thus Zeffertt raises the same concerns as mentioned 

previously - how can the law introduce other professional privileges and satisfy the courts' need for 

truth? Zeffertt proposed a then-controversial compromise, 116 which he couched as follows: 

11 3 Ibid, 
114 He uses the following example to indicate how both theories can coincide: U[AJssume the following. After the fatal 

police shooting of a civilian, the decedent's family filed suit against both the police officer and her employer, the 
municipality. The offi cer found the incident so upsetting that she turned to therapy. Before trial the decedent's family 
demand the production of the records of the officer's therapy sessions. The defendants cited the psychotherapist 
privilege as a basis for refusing demand. The patient police officer was not only a police officer; she had also received 
extensive legal training, including some instruction in the law of privileges. Further, suppose that some or most of her 
psychotherapy sessions occurred after suit was filed. Finally, assume that after suit was filed, an attorney - either her 
own counsel of the attorney representing the codefendant, the municipality which employed her - expressly cautioned 
her against making statements that could come back to haunt them at trial. At the very least, given the timing, her 
training and the attorney's warning, she might be much more circumspect in her disclosures to her psychotherapist if 
she knew that no privilege applied to the disclosures. [H]ere the facts make out a strong case for invoking the 
instrumental rationale. In addition, suppose that the officer had found the shooting so troubling that she was on the 
brink of succumbing to a serious mental illness .... [that] could pose a serious threat to her personhood. In other 
words, the facts also make out a powerful case for invoking some version of a modem humanistic theory." Imwinkelreid 
2003 Ark. L Rev 264·265 . 

'" ZefrOl1t 1974 SALJ435, 
'" This was during the late 1980's, 
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"[A]n absolute privilege should be retained, with the limitations that have developed in the decisions, for the 

lawyer-client situation - it has worked in that area with one possible exception' l7 ... But the legislature should 

create what I shall call a qualified privilege to meet the ends of medicine. A patient should be entitled to claim 

that information is confidential. The court then should be required to hear evidence in camera to determine 

whether the evidence ought to be disclosed. In determining this issue it should weigh the matter on a social 

balance, the test being: In the circumstances, would public interest best be served by silence or disclosure?",l8 

The compromise proposed by Zeffertt strongly relies on the scope of the privilege itself - namely 

whether the privilege is absolute in nature or more limited. As the name indicates, once claimed, 

absolute privilege is applicable is all circumstances. Thus, absolute privilege applied regardless of 

competing interests. 1 19 Consequently, the need to balance the quest for truth with that of individual 

rights and public policy falls away. As a result, it is not surprising that most legal systems reject this 

C f··1 120 ,onn 0 pnVl ege. 

In South Africa, the closest to an absolute fonn of privilege is legal professional privilege. However, it 

is submitted that even this privilege, which is recognised as a right, 12I does not enjoy absolute 

protection against disclosure. As Zeffertt explains, legal professional privilege is subject to certain 

conditions or limitations. Such conditions include that legal advisers must be acting in their 

professional capacity; the communications were in confidence made for the purpose of legal advice; 

J 11 The exception is refening to the proposition that the scope of legal professional privilege should not be extended 
beyond private practice (for example to salaried legal advisors) . This proposition has now been firmly rejected by the 
courts in Mohamed v President of the Republic of South Africa 2001 (2) SA 1145 (C). Hoffman AI citing, with 
approval) Lord Denning's reasoning in Alfred Crompton Amusement Machines Ltd v Customs and Excise 
Commissioners (No 2) [1972]2 All ER 353 (QB) 376-377; and Swart J' s approval of Alfred in Van de .. Heever v Die 
Meester en Andere 1997 (3) SA 93 (T) at 10lJ-102E that there is no reason why the courts should limit the scope of 
legal professional pl;vilege to clients and lawyers in private practice as an employed legal adviser has the same duties as 
a lawyer in private practice. Hoffmann AJ concludes that "to limit the scope oflegal professional privilege to clients 
and lawyers in private practice is not, in my view, justified in law . . . [it] would force governments, statutory bodies and 
even private corporations with in-house legal advisers to reorganise - at great expense - their modus operandi 
[t]here is no warrant for doing this, provided that ... 'in-house' legal advisers remain mindful of ... the distinction 
between communications made in their capacity as legal adviser and other communications which would not be of a 
privileged nature." Mohamed v President of the Republic of South Africa 1154E-H. 

lIS 435. 
119 Ibid. 
120 R Brand "Between Privilege and subpocna: Protecting confidential sources"(2006) 27(2) Equid Novi 113 at 130 
121 first introduced in S v Safatsa 1988 1 SA 868 (A) 886, wherein Botha JA followed the decision of Baker v Campbell 

198349 ALR 385 at 442-445. 
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and finally that the advice is not associated with pursuing the commission of a criminal offence. 122 

Nevertheless, since legal professional privilege in South Africa is now considered a fundamental right, 

the privilege does not have to be balanced against any other competing interests. This ensures the 

relationship between the attorney and client is well protected against forced disclosure, provided the 

essential conditions are met. 

Qualified privilege provides a high level of protection, but unlike absolute privilege, balances the 

rights of both parties involved in the matter. ' 23 The presence of the privilege is determined by the 

courts on a case-by-case basis rather than broadly accepted. ' 24 It is likely that such an approach to 

introducing new professional privileges will favour this fOim above absolute protection from 

disclosure. For example, the main recommendation put forth to the South African National Editors 

Forum (SANEF) regarding the introduction of journalist privi lege argued that a qualified fOlm of 

privilege should be introduced, rather than an absolute privilege. 125 This is also the approach favoured 

by the Canadian courts, which have developed what is known as a "qualified case-by-case 

privilege". 126 

2.4 Legal Professional Privilege 

Legal professional privilege is the only privilege that protects a professional relationship in South 

Africa. Like privilege law as a whole, the grounds for legal professional privilege have also 

significantly altered over time. Paizes opines that "[T]he history of the privilege has not been 

characterised by consistency, certainty or predictability." 127 As any new professional privilege is likely 

122 These lirrUtations shall be discussed in more detail when discussing legal professional privilege specifically. Zeffertt 
Evidence 579-583; Schwikkard Principles aJEvidence 135-137. 

" 3 Boyle el al Th e Law aJ Evidence 709; Cleary el 01 McCarmick 187; Brand 2006 Equid Navi 130. 
124 Qualified pri vi lege therefore does not provide blanket pri vilege, and is similar to the approach taken in Canada when 

dctcnnining privilege for professional relationships not protected by class privilege (absolute or blanket privilege). See 
Chapter 4, 54.3. 

" 5 F Haffajee (2005) "Amendments to Section 205 of the Criminal Procedure Act" Report to South African Editors Forum. 
Unpublished: Grahamstown. 

"6 See Chapter 4, 54.3. 
127 Zeffertt et al Evidence 558. 
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to be compared to legal professional privilege, it is necessary to unpack the history of legal professonal 

privilege, and examine when it is applicable in South Africa . 128 

2.4.1 Development of the Privilege 

Legal professional privilege can be traced to the reign of Queen Elizabeth 1. 129 The original rationale 

for the introduction of the privilege was to protect the professional honour of the legal adviser. 130 The 

privilege thus attached to the lawyer. A good example of this is seen in Atterbury v Hawkins (1678).131 

In this matter, the court rejected the claim for privilege on the grounds that the client was not a "civil 

confessor as a lawyer is, nor to be so treated, but rather a person suspected in law as apt to make 

unlawful concealments". 132 This case confinned that the same level of trust given to a professional 

could not be given the client. Il3 Today however, the position has reversed. The privilege now 

attaches to the client. Il4 Paizes suggests that the shift from the legal adviser to the client is due to the 

change in society'S ideology, as individual autonomy began to be favoured over the status of the legal 

profession. III 

12' This was the approach of the Supreme Court of Canada in R v On,"nke 199 1 (3) SCR 263 and A (L.L) v B(A) 1995 (4) 
SCR 536. See Chapter 4, s4.3.2. 

129 H Lai "History and Judicial Theories of Legal Professional Privilege" (1995) SJLS 558 at 559; Zeffertt et al Evidence 
558. According to Jones The Elizabethan Court oj ChancelY (1967) 319-320 the earl iest record of legal professional 
privilege can be found in Lee v Markham in 1569. Cited from Lai 1995 SJLS fn 8 559. 

130 Wigmore Evidence para 2290 at 543. Wigmore states that "the theory of its [attorney-cli ent testimorual disclosure] 
exclusion in those days was very different from that of modem times. It was an objective not a subjecti ve one - a 
consideration for the oath and honor of the attorney rather than for the apprehensions of his client", Also see Zeffertt 
1974 SAU 432. 

1)1 (1678) 2 ChanCas 242. Taken from Lai 1995 SJLS 561 and fn 21. 
132 Ibid. 
1JJ Paizes explains that the writings of John Locke (1632-1704), influenced the transformation of the pri vilege. See further 

M Rosenfeld "The Transfonnation of the Attorney-client privilege: ln search of an ldeoiogicai Reconci li ation of 
Individualism, the Adversary System, and the Corporate Client's SEC Disclosive Obligations" (1982) 33 Hastings Law 
Journal 497 at 496. Taken from Zeffertt et 01 Evidence 559 fn276. 

\34 S v Safatsa 1988( 1) SA 868 (A) 886E. Noti ce the development from a rule to right as stated in Eurashipping 
Corporation oj Monrovia v Minister oj Agricultural Economics and Marketing 1979 (1) SA 637 (C) 641 H. 

135 Ibid. 
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Legal professional privilege is justified on two main grounds: first, it protects the adversarial legal 

system and hence society; and second, it protects the client's individual rights.1l6 The foundation for 

legal professional privilege is thus both individualist and utilitarian. The evolution of legal 

professional privilege from an evidentiary rule into a right indicates that both the utilitarian and 

individualistic perspectives are intertwined, and that legal professional privilege is now primarily non­

utilitarian in nature. 

From the utilitarian perspective, legal professional privilege is justified because it benefits society by 

providing the opportunity for people to seek legal counsel without fear of forced disclosure. Friedman 

J, for example, in Euroshipping Corporation of Monrovia v Minister of Agricultural Economics and 

Marketing l37 stated: "[T]he foundation of the [privilege] rule is that a litigant should be able to obtain 

legal advice freely by laying all the facts before his legal adviser without fear that these facts will be 

disclosed to his opponent.,,1 38 Without such fear the legal professional can give advice based on all the 

information needed, thus allowing the adversarial legal system to function effectively. This, Wigmore 

concludes, would outweigh the truth-seeking function of the courts. 139 Wigmore favoured the broad 

societal justification for the privilege rather than any individual rights. 14o From this perspective, the 

privilege should only be justified when it does outweigh the societal advantages of full disclosure.1 41 

Furthermore, it has been suggested that the privilege asselts a certain confidence in the adversarial 

system itself as the "privilege demonstrates that our society is self-confident enough to pelmit those 

who are charged with violating laws to have their interests represented by a competent counsel, who 

b d · . h ,,142 can not e use as a an mstrument agamst t em . 

The justification of the privilege has developed from an evidentiary rule into a fundamental right. 143 

The development of the rule into a right originated in the need to protect the confidentiality of 

136 For a thorough explanation of the rationale for legal professional privilege see Zeffertt e/ 01 Evidence 561- 570. 
131 1979 (1) SA 637 (C). 
138 641H. 
139 Wigmore Evidence para 2292. 
140 Anonymous 1985 HLR 1503. 
141 Ibid. 
142 Anonymous 1961 YU 1237. 
143 S v SaJalsa 1988 (1) SA 868 (A) 886. 
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communications between legal advisers and their clients, in order to ensure the proper functioning of 

the courts. 144 This appears to be utilitarian as society is benefited via the protection of the legal system. 

For example, in Mahomed v National Director of Public Prosecutions and Others l45 Hussein J 

confinns that "[I legal professional privilege is a right necessary for the proper functioning of the 

adversarial system and is not a mere evidentiary principle".1 46 In Jeeva and Others v Receiver of 

Revenue, Port Elizabeth 147 the court explains that the "authority is . . . overwhelmingly in favour of the 

view that legal professional privilege has its true basis in a fundamental right to give and take legal 

advice with complete confidence, without which our adversarial system of li tigation cannot function 

properly.,,148 Both cases emphasise that the right to the privilege is founded upon the benefit to society 

that the proper functioning of the legal system provides. 

There are some interesting aspects to this reasoning. First, in the past the concept of individual rights 

was considered to be distinctly non-utilitarian. 149 Today, however, the privilege is considered as the 

right of the client. The privilege is therefore no longer based on the needs of society as a whole but on 

the individual interests of the client. Second, the advent of the Constitution has further shifted the 

outlook away from the justification of the privilege as primarily utilitarian. For example, in criminal 

matters it is arguable that forcing the legal adviser to incriminate their client by disclosing 

communications by the accused to them l50 amounts to an infringement of the accused's right to a fair 

tri al. lsl This is because the infonnation gathered by the legal adviser is originally facilitated by the 

candour of the accused, who should be protected against incriminating themselves. 152 It would be 

unfair if accused persons were incriminated by the same legal protection granted them by the 

Constitution. 153 

144 Ib id. 
14 5 2006 (I) SACR 495 (W). 
146 500E-F. 
141 1995 (2) SA 433 (SE). 
148 453C-D. Also see Baker v Campbell (1983) 49 ALR 385 at 44 5; S v Safatsa 1988 (1) SA 868 (A) 886G-H. 
149 Anonymous 1985 HLR 1504. 
ISO Section 35(3)(1) of the Consli tution of the Republic of South Africa, 1996 states that the accused has the right to choose 

and be represented by a legal practitioner. 
IS 1 Also consider s20 1 of the Criminal Procedure Act 51 of 1977 which states that a legal adviser is not competent to testi fy 

or disclose information given by the accused to them in their capacity as legal representative unless the accused 
consents. 

1S2 Section 35(3)G). 
153 Evidence obtained in a manner that in fri nges a constitutional right "must be excluded if the admiss ion of that evidence 

would render the tl; al unfair or otherwise be detrimental to the administration of justice: s35(5) of the Constitution. 
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2.4.2 Conditions for the Privilege 

In addition to being the only professional privilege in South Africa, legal professional privilege is also 

considered almost absolute in nature. Zeffertt concludes that "[Ilt is in the public interest to regard the 

communications between a professional legal adviser and his client as being, in certain circumstances, 

inviolate". 154 Nonetheless, there are conditions that have to be met in order for the privilege to exist. 

According to Wigmore, the inclusion of such conditions prevents possible abuse of the privilege, 

which could hinder the administration of justice. I 55 Wigmore thus wished to ensure that the privilege 

would be narrowly used. The only condition omitted by Wigmore, which has since been developed by 

the common law, is that advice must not have been sought to further any criminal offence or fraud, 

even if the legal adviser was ignorant of the true purpose. 156 

It is notable that these conditions were developed when the privilege was considered an evidentiary 

rule and not a right bolstered by Constitutional protection. However, Paizes mentions that even though 

the conditions are likely to become more flexible, the courts will continue to consider and apply these 

conditions. 157 It is therefore still necessary to study them further. 

Condition a): The professional must be acting in his or her capacity as a legal adviser 

The client must be seeking advice from a legal adviser who has the requisite capacity to act as the 

client's representative. In most cases this is detennined by a question of fact, usually provided by the 

'" Zeffertt 1971 SAU 432. 
155 Briefly these conditions were: 

1) Where the legal advice is sought, 2) from a professional legal adviser in his capacity as such,3) the communica tions 
relating to that purpose, 4) in confidence, 5) by the c licnt,6) are at his instance permanently protected, 7) from 
disclosure by himselfor by the legal adviser, 8) except where the protection be waived. See para 2289. 

' 56 See for example, Harksen v Attorney·General of the Province of the Cape of Good Hope & Others 1999 (1) SA 718 (e) 
at 729 where Friedman J and Brand J cited wilh approval the English case of R v Cox and Railton (1884) 14 QBD 153 
at 165·6 which stated that: 
"It is .. . clear that communi cations in fUI1herance of a cri me are not protected even if the legal adviser was ignorant of 
the illegal object" Friedman J and Brand J additionally confirm that this reasoning was approved in Bates v Daly 1976 
(2) SA 2 15 (N) 222; see also Waste Products Utilisation (Pty) LId v Wilkes and Another 2003 (2) SA 515(W) 551·522. 

157 Zeffertt et al Evidence 579. 
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legal adviser him- or herself. 158 A useful guideline is whether remuneration was given for the legal 

advice. This is not always conclusive, as R v Fouche l 59 indicates. In this matter, Ramsbottom J 

considered whether certain communications between an attorney and his friend were privileged. The 

attorney, who wished to disclose certain information from his di scussions with the accused, argued that 

he was not acting in hi s professional capacity but only out of friendship. Nonetheless, the facts of the 

case, as Ramsbottom J indicates, proved otherwise. The attorney had been introduced to other 

professional legal advisers as the accused' s attorney; he had done work on the accused's legal matters 

a number of times and finall y, had received remuneration of over £1 00 from the accused. When 

considering the significance of the payment, Ramsbottom J held that: 

"The question of fees is not unimportant. .. If Rowan [the attorney] received no fee for his work, that would 

not show that be bad not been employed professionally; an attorney may well act in a professional capacity for 

a friend without asking a fee. But if, in addition to the facts ... Rowan recei ved a fee, that is an important 

additional fact to show that he was employed in a professional capacity."l60 

Other factors are also considered in order to determine whether the legal adviser was acting In a 

professional capacity. First, does privilege extend to advisers who are knowledgeable or claim to be 

knowledgeable in the fi eld, but are not admitted as legal professionals? At first glance, the answer 

should be ' no ' . However, whether the client believed that his or her adviser is an admitted attorney or 

advocate and acting in hi s or her capacity as such, should be significantl61 If c lients reasonably 

believe that their communications are protected from di sclosure, that information should be privileged. 

This is especially true since the client could incriminate him- or herself with the disclosed information. 

IS8 CommentalY on the Criminal Procedure Act RS 37, 2007 23-36G; DanzJuss v Additional Magistrate, Bloemfontein 
198 1 (1) SA 115 (0). 

159 1953 (1) SA 440 (W). 
160 445A. 
161 This problem is not merely hypothetical - in March 2005 the Cape Times warned about ' fake lawyers' in the Western 

Cape. According 10 the report, during March 2005, Judge Desai of the High Court Bench learnt Ihat a fake atlorney 
who did not have the necessary qualifi cat ions but was charging a fee to represent her c1i enl was handling some divorce 
matters. The article and the police investigating the matter emphas ised that the public should be careful about ensul;ng 
their legal representative's credentials are correct. F Schroeder "Public warned about fake lawyers" Cape Times 28 
March 2007. http://www. io1.co.zaiindex. php?set id~I&c1i ck id~ 15&art id~vn200503280809043 1 5C427715 (accessed 
2 November 2007). 
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Wigmore argues that in such circumstances, the information should remain privileged and disclosure 

by the client to the adviser could be likened to an unlawful confession.162 

It is submitted that South African courts need not even consider this comparison. For criminal matters, 

the following argument can be made: Ifthe client enters into a professional relationship with a person 

he or she believes to be a bona fide legal adviser, on a subjective level they have enforced their 

constitutional right to legal representation. If it transpires that the legal adviser is mala fide, the 

original basis for seeking advice has nonetheless remained unchanged. The subjective belief that the 

confidant is a legitimate professional and its impact on the client's willingness to disclose potentially 

incriminating evidence remains the same. To submit the evidence of a pseudo legal adviser would 

amount to an infringement of the client's right to be protected against self-incrimination. This would 

be a clear violation of s35(5)(j) of the Constitution rendering the trial unfair. 163 For civil matters, the 

approach of Brand J in Fedics Group (Pty) Ltd v Matus 164 provides sufficient protection for the client. 

The court found that to include improperly obtained evidence is a "retrogressive step in the 

development of our law".165 The court should rather be directed by s39(2) of the Constitution which 

provides that the courts must develop the common law in a manner that promotes the spirit, purport 

and object of the Bill of Rights. 166 Brand J concludes that if the evidence could not be gathered by any 

other means, then protection against such disclosure is more likely to succeed. 167 Although in this 

matter, the evidence was admissible, this obiter remark by Brand J is significant. In the client's mind, 

the information was given to the professional as his legal representative. That the professional had 

misl ed the client does not influence the subjective belief that the communications were privileged. 168 

Condition b): The communications must be made in confidence 

162 Wigmore Evidence 584 para 2302 fn 2. 
16] Section 35(5)0) read with s35(5) of the Constitution of the Republic of South Africa, 1996. 
164 1998 (2) SA 609 (C). This case is discussed in Schwikkard e/ al Evidence 249-250. 
165 636D-E. 
166 638 CoD. 
167 640C-E. 
168 Since Ihe privi lege attaches to the client, common sense would dictate that should the cli ent prove that he or she 

believed the legal adviser to be qualified, the client would retain the privilege. It would thus be for the client to provide 
evidence that he or she believed that the "legal adviser" was indeed qualified. 
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Wigmore observes that, "[T]he privilege assumes, of course, that the communications are made with 

the intention of confidentiality.,,'69 Accordingly, the privilege does not apply if there is any indication 

that the client was willing to disclose the communication to third parties. l7o Confidentiality is usually 

inferred when the relationship between the client and the legal adviser is a professional one, as there is 

an implied agreement between legal advisers and clients that all communications are confidential. 171 

Assessment of confidentiality is on a case-by-case basis. 172 

The presence of a third party may have an impact on the confidentiality between the client and legal 

adviser. According to Wigmore, "the presence of a third person (other than the agent of either) is 

obviously unnecessary for communications to the attorney ... and ... communications in the presence of 

'h' h "1,,173 an attorney are not Wit In t e pnvi ege . However, not all disclosures to third parties negate 

confidentiality. Euroshipping Corporation of Monrovia v Minister of Agricultural Economics and 

Marketing,'74 distinguished between attorney-client communications in the presence of third pal1ies 

and attorney-third party communications - without the client - for investigatory purposes. In this 

matter, the defendant relied on Wigmore's conclusion that disclosure to any third pal1y eliminates 

confidentiality consequently eliminating any privilege. Friedman AJ however focused on the 

individual facts of the case and concluded that: 

"Should the client elect to communicate with his legal adviser in the presence of a disinterested third person, 

the communication would not be privileged for the communication would then no longer be confidential. What 

occurred here, however, is not affected by this principle. This was not a case where the client chose to 

communicate with his solicitor in the presence of a third person. Plaintiffs solicitor was investigating the 

circumstances ... [that would have] given rise to a probable claim against plaintiff.. .. When, under these 

circumstances, the attorney interviews persons with a view to gathering information on which to advise his 

16' Wigmore Evidence para 2311 at 599. 
170 See Giovagnoli v Di Meo 1960 (3) SA 393 (D). 
171 I Hoffman Lewis and Kyrou 's Handy Hinls on Legal Praclice (1997) 22. Hoffman maintains that the confidentiality of 

the communications is assumed to the extent that the client can altematively sue the legal adviser should the confidential 
information be disclosed. 

172 Zeffert el al Evidence 580. 
11l Wigmore On Evidence 603 para 2311. 
174 1979 (1) SA 637 (C). 
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client in regard to contemplated litigation, the notes made by the attorney form part of his brief and are 

privileged from discovery.,, 175 

Thus, when considering whether the presence of a third party negates confidentiality and therefore 

privi lege, the facts surrounding the disclosure should be examined closely. The client will have 

willingly abandoned confidentiality and the privilege, if he or she chooses to disclose confidential 

infOlmation to the attorney in the presence of a third party. However, the court will have to consider 

the facts carefully if it appears that the communications were made to a third party by the legal 

representative for the purposes of assisting the client's case. 

Condition c): For the purpose of obtaining legal advice 

Communications made in confidence to a legal adviser will not be privileged if they were not made for 

the purposes of obtaining legal advice. 176 The privilege will nonetheless remain if the communications 

are connected to the purpose of obtaining legal advice. 177 A question that has attracted attention is 

whether the privilege extends to legal advice that is not related to litigation. Originally, the privilege 

only applied when the advice was sought before or during litigation. 178 Wigmore indicates that this 

limitation does not consider the possibility that legal advice may well prevent litigation at a later 

stage. 179 From a utilitarian perspective, Wigmore argues that since the justification of privilege law 

considers the best interests of the community, it would surely be in the best interests of the community 

1··· 11 180 to prevent ltJgatlOn as we . 

As a result, it is now accepted that the privilege can apply even to matters entirely non-litigious. This 

allows the client to seek legal advice when litigation is not considered without forfeiting privilege. 

175 648C-H. 
176 S v Kearney 1964 (2) SA 495 (A) at 499-500; Lane and Another NO v Magistrate, Wynberg 1997 (2) SA 869 (C). See 

Schwikkard et al Evidence 136 for a discussion on Kearney's case 
177 Minter v Priest [1930J AC 558 - taken from Commentary on the Criminal Procedure Act RS 33 2004 23-37. 
178 Wigmore Evidence 558-559 para 2294. 
179 Wigmore Evidence 565 para 2295. 
180 This is especially important considering the time and cost invol ved in litigation proceedings. 
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Paizes raises two concerns regarding this. First, he notes that in terms of s201 of the Criminal 

Procedure Act, lSI a legal practitioner is not precluded from disclosing communications or information 

that was obtained prior to consultations for litigious purposes.182 Paizes suggests that this section can 

be approached in three ways: i) the communications are not privileged if made before the client has 

been formally charged; ii) the privilege applies only when the client believes that criminal proceedings 

will be instituted against him or her; iii) the section is incomplete and needs refining. 183 Paizes states 

that the first interpretation should not be favoured, as this would require a client to wait until arrest 

before seeking legal advice. 184 This would excessively limit the scope of the privilege. The second 

i~terpretation is also in doubt since the accused is allowed to seek legal counsel only once criminal 

proceedings are foreseen. Thus, any communications not associated with the chance of criminal 

proceedings are unprotected. Paizes asserts that the final possibility is the most realistic - the section 

possibly needs constitutional development. This may either be by indirect application of the Bill of 

Rights by reading down the section in a manner that ensures constitutionality or by direct application 

of the Bill of Rights whereby s201 is balanced under s36 185 against the right in question and possibly 

declared invalid. IS6 Second, Paizes argues that the scope of South Africa's approach to legal 

professional privilege may be subject to challenges based on the rights that clash with privilege laws in 

general. Such rights would include the opposing party's right to a fair trial IS', and more broadly, the 
. h f . ~ . 188 rig to access to 1TI10rmatlOn. 

Condition d): Not in the furtherance of crime or fraud 

181 Act 51 of 1977. 
182 My emphasis. 
18) Zeffertt et at Evidence 582. 
184 Ibid. 

185 Constitution of the Republic of South Africa, 1996 .. 
186 It is submitted that the client could argue for declaration of invalidity on grounds that it unjustifiably infringes the right 

to a fair trial; the right not to self-incriminate oneself and the right to legal representation: s 35 of the Constitution. 
187 Section 35(3)U) 
188 Section 32(1 )(b) of the Constitution of the Republic of South Africa, 1996 provides that everyone has the light to access 

to any information that is held by another person and that is required for the exercise or protection of any rights. 
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Legal professional priv ilege cannot be claimed for advice that assists in the commission of a crime or 

fraud .189 Such communications do not promote the purpose for legal representation and it is not in the 

best interests of the community to foster any relationship that furthers criminal activity. It is irrelevant 

whether the legal adviser was unaware of the client's malaflde intention behind seeking advice. 190 

2.4.3 Waiver 

There are three types of waIver for legal professional privilege: express, implied and imputed 

waiver. 191 Express waiver is easy to determine. It occurs when the client, with full knowledge of the 

consequences of waiver, gives express consent for privileged information to be disclosed. The client 

thus expressly acknow ledges th at he or she is abandoning his or her priv ilege. However, the court in 

Harksen v Attorney-General of the Province of th e Cape of Good Hope & Others l 92 identified that 

there is a distinction between implied and imputed waivers.1 93 An implied waiver occurs when, 

objectively, the client behaved in manner that an inference that he or she intended to waive the 

privilege is drawn. 194 In other words, objectively, the client appears to have intentionally abandoned 

his or her right to the privilege. 195 An imputed waiver, on the other hand, does not consider the 

intention of the client. Rather, imputed waiver occurs when the client behaves in a m anner that 

fairness dictates to be the equi valent of abandoning the privilege. 196 In such cases, the court must 

consider the circumstances surrounding the client's conduct and whether fairness l97 dictates the 

f . 198 presence 0 . waIver. 

189 See for example, Harksen v Attorney-General oJ the Province oJthe Cape oJ Good Hope & Others 1999 (I ) SA 718 
(C) 729 where Friedman JP and Brand J cite wi th approval the English case of R v Cox and Railton (1884) 14 QBD 153 
at 165-6 whi ch slated that: 
"It is ... clear that communications in furtherance of a crime are not protected even if the legal adviser was ignorant of 
the illegal object" Friedman J and Brand J additionally confirm that this reasoning was approved in Bates v Daly 1976 
(2) SA 215 (N) 222 ; see also Waste Products Utilisation (Ply) Ltd v Wilkes and Another 2003 (2) SA 5 15(W) 55 1-522. 

190 Para 45. 

191 Harksen v Attorney General oJthe Cape oJ Good Hope 1998 (2) SACR 68 1 (C) para 59. 
192 1998 (2) SACR 681 (C). 
193 Para 61. See also Peacock v SA Eagle Insurance Co Ltd 1991 (I)SA 589 (C) 591-592, followed by Friedman JP and 

Brand J in Harksel!. This distinction has been accepted in Zeffen et al Evidence 585. 
194 Pam 60. 
195 S v Tandwa 2008 (1) SACR 613 (SCA). 
196 [bid. 

197 Harksen v Attorney-General of the Province of the Cape of Good Hope para 66. Msimal1g v Durban City Council and 
Others 1972 (4) SA 333 (D) 338D - F confirms that when determining imputed waiver the "question turns on the 
principle of fa imess, which should always be observed by the Court as between the parties. It seems to me to be a 
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The distinction between imputed and implied waivers has been subject to criticism, 199 but the Supreme 

Court of Appeal has now firmly accepted the distinction in S v Tandwa. 2OO The relevant facts are 

briefly as follows: the court a quo had convicted the accused on all counts of armed robbery as he had 

failed to refute the state's evidence. The conviction had relied heavily on the accused's silence during 

the tria1. 201 On appeal, the accused argued that he had wanted to adduce his own evidence, but had 

chosen to remain silent on the advice of his legal adviser202 In light of this, the accused submitted that 

his legal representative refused to follow his original wishes to testify and had failed to infonn him that 

the choice to remain silent might lead the court to infer negatively. The accused accordingly argued 

that his conviction was largely due to his legal representative's incompetence. This led to an 

infringement of hi s right to a fair tria1.20J In response to this complaint, the state wanted to lodge an 

affidavit by the accused's legal representative that affirmed that the accused had been properly advised. 

In issue was whether the legal adviser's affidavit was admissible since legal professional privilege 

protects communications made between a client and his legal representative from disclosure?04 

Considering the facts of case, the court had to detemline whether the accused had waived his right to 

lega l professional privilege. The court determined that the accused had not expressly consented to 

waiver and thus the issue rested on whether an implied or imputed waiver was present. The court 

approved of the distinction between implied and imputed waiver provided in Harksen's case205 and 

followed Wigmore's canon that "when a client alleges a breach of duty by the attorney, the privilege is 

question of fact to be decided in each case, in the specific circumstances of that case." A lso followed in Euroshipping 
Corporation of Monrovia v Minister of Agricultural Economics and Marketing 1979 (I) SA 637 (C) 646. 

198 The court recognised Wigmore's oft·quoted waiver by implication as imputed waiver. Wigmore asserts, "[clients] 
cannot be allowed, after di sclosing as much as [they] please, to withhold the remainder. [They] may elect to withhold or 
to disclose." Wigmore On Evidence 636 para 2327. 

199 Bilchitz considers Kommissaris van Binnelandse Inkomste v Van der Heever 1999 (3) SA 1051 (SCA) where the 
Supreme Court confinned that if a client discloses components of privileged statements as evidence, fairness and 
consistency should require that the whole statement be disclosed. According to BilchilZ, Grosskopf JA confinned 
Wigmore's waiver by implication but as implied waiver and not imputed waiver. The rationale for this was that it 
would be increasingly difficult for the courts to distinguish between imputed and impli ed waiver. D Bilchitz "Law of 
Evidence - Case Law" 1999 Annual Survey 662. 

200 2008 (I) SACR 613 (SCA). 
201 Para 6. 
202 Para 14. 
203 Para 8~9. See also footnote 7 wherein the accused states in his affidavit that "I didn't elect to remain silent, I did want to 

speak but was advised not to speak .. .l submit that , had my counsel told me that I was not compelled to testify [but] 
fUl1 her that, if I do not testify, the court is enti tl ed at the end of the case to draw an inference against me, I would have 
e lected to testify.. I submit that by reason of the conduct of my own counsel I did not have a fair trial at all." 

204 Para 17. 
205 See also Peacock v SA Eagle Insurance Co Ltd 1991 (I) SA 589 (C) 591-592. 
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waived as to all communications relevant to that issue.,,206 In conclusion, where clients claim failure by 

their legal representatives, waiver can be imputed to the extent that it allows the legal representatives to 

refute their accusations. Accordingly, the affidavit was admissible since it directly related (0 the 

accused 's claim 0 f incompetence.207 

2.4.4 Inspection of Documents by the Court 

When privilege is claimed, the court has the power to inspect any privileged document 208 This grants 

the court's power to prevent possible abuse of the privilege, as it permits the court to determine 

whether the privileged documents are indeed justified as privileged. Nonetheless, there must be some 

doubt regarding the privilege before the court will consider inspecting the documents209 Therefore, 

exercise of such powers by the court takes place only when, in the interests of the administration of 

justice, the court deems it necessary. 

206 See paras 19-20; Wigmore 's original quotation from Wigmore Evidence 638 para 2327. The reference ci ted in the 
judgment as para 2328 is incorrect. 

207 Para 20. 
208 Lenz Township Co (Ply) LId v Munnick 1959 (4) SA 567 (T) 574; Van de,. Linde v Calilz 1967 (2) 239 (A) 257; SOUlh 

African Rugby Foolball Union v President oJlhe Republic oJSouth AJrica 1998 (4) SA 296. Sec Zeffertt el al Evidence 
583. 

209 Soulh African Rugby Football Union v Presidenl aJthe Republic oj Soulh AJrica 302E-F. 
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CHAPTER 3 

POSSIBLE GROUNDS FOR RECOGNISING PSYCHOTHERAPEUTIC 

PRIVILEGE IN SOUTH AFRICA 

3.1 Introduction 

Chapter 2 proposed that any new privilege should consider a combination of the two main theoretical 

justifications for privilege. In light of thi s, it is necessary to discuss the most significant aspects of a 

combined approach in relation to the psychotherapeutic relationship in South Africa. In terms of the 

traditional theory, section 3.2 will first consider whether communications with a psychotherapist 

originate in a confidential framework. Second, section 3.3 will discuss whether confidentiality is 

essential for the success of the psychotherapeutic relationship. Third, section 3.4 analyses the role of 

psychotherapy and whether the relationship should be sedulously fostered in South Africa. In terms of 

the individual/human rights theory, section 3.5 discusses how forced disclosure influences the client's 

ri ght to privacy and personal autonomy. 

3.2 Do Psychotherapeutic Communications Originate in Confidence? 

3.2.1 Historical Evolution of Professional Confidentiality in Psychotherapy 

The concept of professional secrecy is not new. Oosthuizen states that medical professional secrecy 

has existed since ancient times. I The first known written reference to professional secrecy is the 

Hippocratic Oath established some 2,500 years ag0 2 Hippocrates, a well-known and celebrated Greek 

Oosthuizen writes, "In a work written in Sanskrit presumed to be from about 800 Be Brahmin priests were advised to 
carry out thei r medical practices by concentrating only on the treatment of the patient when entering a house and not 
divulging information about the sick person to anyone else. In Ancient Egypt also the priestly medical men were under 
strict oaths to retain the secrets given to them in confidence ... The name for medicine, ars meta (dumb art) is used in 
Roman poetry by Virgil in Aeneid XJI," G C Oosthuisen "Professional Secrecy and the Church - A Historical 
Perspeclive" in G Oosthuizen, H Shapiro and S Strauss Professional Secrecy in Sowl! Africa: A Symposium (1983) 98. 
Hanns AJA refers to this in Jansell Van Vuuren v Kruger 1993 (4) SA 842 (A) 849G-850B. 
H A Shapiro "Medical Secrecy: The Medical Practitioner and his Patients" in Oosthuizen Professional Secrecy 3. 
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physician, expected a high level of professional conduct from his students3 This included keeping a 

patient's information private. The Oath specifically provides that: 

"All that may come to my knowledge in the exercise of my profession or outside of my profession or in daily 

commerce with men, which ought not to be spread abroad, I will keep secret and will never reveal. If I keep 

this oath faithfully, may I enjoy my life and practice my art, respected by all men and in all times; but if I 

swerve from it or violate it, may the reverse be my lot." , 

The Hippocratic Oath has since been modernized and conceptualised into a number of international 

and national rules of professional conduct. For example, the World Medical Association in its 

Declaration of Geneva states that members of the medical profession must pledge to maintain 

confidentiality.s 

Confidentiality In the psychological and psychotherapeutic profession developed from medical 

confidentiality. During the 1950's in the United States a growing number of psychologists, social 

workers and counsellors began to work in private practice outside the medical profession. The medical 

profession of psychiatry could no longer regulate the conduct of these professionals6 As a result, the 

American Psychological Association created its own ethical code that provided an ethical obligation on 

such professionals to maintain confidentiality7 In South Africa, too, the medical profession does not 

govern psychologists and other mental health practitioners. Rather, the relevant Health Boards provide 

external codes of ethics to govern confidentiality in the psychology profession8 Psychiatrists will thus 

be governed by the relevant ethical code specific to the medical profession9 

Known as elhos. See A Cummings "Ethics and the Allocation of Healthcare" in O'Donahue Handbook 116; Shapiro 
Professional Secrecy 3. 

, Shapiro Professional Secrecy 3; Nell Aspecls of Confidentiality 18; N Tribbensee and C Claiborn "Confidentiality in 
Psychotherapy and Related Concepts" in W O'Donahue and K Ferguson Handbook of Professional Ethics for 
Psychologists: Issues, Questions and Controversies (2003) 287; T Zabow and S Kaliski "Ethical Considerations" in 
Kaliski Psycho/ega/ Assessmenl 362. 
Shapiro Professional Secrecy 3; Nell Aspecls ofConfideniiality 18. 

6 Cummings in O'DonahueHandbook 117. 
7 Ibid. 
8 Professional Boards are established in tenns ofs15 of the Health Professions Act 56 of 1974. 
9 For a detailed discussion of medical confidentiality in South Africa, see Nell Aspects o/Confidentiality 18-24. 
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Confidentiality as an ethical obligation has shifted in its application. The original Hippocratic Oath 

had demanded the best of a medical professional. Any ethical conundrums regarding confidentiality 

were to be dealt with via an internal 'code' of ethics: 10 it was the professional who decided whether 

infonnation should be shared or not. Today, however, external ethical codes of conduct dictate the 

minimum standard of conduct in health care. The ethical basis of confidentiality is consequently 

regulated by specific codes of conduct pertaining to the relevant profession. II 

3.2.2 Ethical Rules Governing Confidentiality 

The first source of direction regarding client confidentiality for South African psychotherapists can be 

found in the Rules of Conduct which regulate the psychology profession. More specifically, Rules 24-

33 of Annexure 12 of the Ethical Rules of Conduct for Practitioners 12 regulate issues of confidentiality, 

privacy and record keeping. 

Rule 24 deals with client confidentiality. It states that a psychologist must safeguard confidential 

infonnation obtained during the course of his or her practice, teaching, research or other professional 

duties, subject only to the limits of confidentiality as may be detennined by law or court of law. In 

situations not covered by specific law or court order, a psychologist can generally only disclose 

infonnation to other persons with the written, infOlmed consent of the client. 

Rule 25 reqUlres a psychologist to discuss with the patient the exceptions to the requirements of 

confidentiality. This must be discussed at the outset of the relationship and whenever further 

discussion warrants it. IJ A psychologist must obtain consent to record or transmit inforn1ation 

electronically before doing so, and inform the client of the risks that such recording or transmission can 

have on the client's privacy and confidentiality. A psychologist must ensure that confidentiality and 

privacy are maintained and measures are taken to protect confidentiality when engaging in 

10 Cummings Handbook 116. 
11 This, it is argued, protects the professional from unnecessary litigation. Ibid. 
12 Annexure 12, Ethical Rules of Conduct for Practitioners Registered Under the Health Professions Act, NO R717, 

Government Gazette 29079, 4 August 2006. 
!3 The rule specifically refers to any person or organisation that the psychologist has a professional or scientific 

relationship with, and when feasibl e, the persons who are legally incapable of giving informed consent and their legal 
guardian. 
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electronically transmitted services. Finally, a psychologist in terms of Rule 25(5) "may not withhold 

information from a client who is entitled to that information, provided it does not violate the right to 

confidentiality of any other persons and provided the information requested is for the exercise of 

protection of rights." 

Rule 26 deals with the limits on the invasion of privacy. It states that a psychologist may, in written or 

oral reports or consultations with third parties, disclose information as is relevant for such 

communications, and can discuss confidential information obtained during his or her work only for 

scientific or professional purposes. 

Rule 27 lists the situations in which disclosure may be made: 

(1) With the permission of the client; 

(2) When permitted by law for a legitimate purpose; 

(3) When it is strictly for professional purposes and only to appropriate professionals; 

(4) In order to protect a client or other persons from hann or; 

(5) To obtain payment for professional services rendered (but only to the extent necessary to achieve 

this purpose); 

(6) "When required to do so by law or a coul1 of law, a psychologist shall disclose the confidential 

infolmation so required." 

Rule 28 concerns instances when there are mUltiple clients, such as in couple or family therapy. In 

these circumstances the maintenance of confidentiality must be discussed at the outset. 

Rule 29 is concerned with clients subject to one or other fonn of legal dependency. If the client is a 

child, the child's interest is the most important factor when providing psychological services. Special 

care must also be afforded to children 14 years of age or under. Yet again, the limits of confidentiality 

must be discussed with the child or a client who has a legal guardian. 

Rule 30 deals with the release of confidential information. The rule states that a psychologist must 

release confidential information if ordered to do so by a court of law; or when required by law; or if the 

client/legal guardian authorizes the release in writing. Rule 31 states that a psychologist must report 
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abuse of any child or vulnerable adult when professional responsibility dictates, or in terms of the 

relevant law. 

Rule 32 concerns situations when the p sychologist consults or interacts with other professionals about 

a client. In such circumstances the psychologist may disclose confidential information provided that 

he or she take all reasonable steps to ensure that the professional(s) who recei ve such infonnation are 

both infOlmed and bound by the general rule of confidentiality. Furthermore, the psychologist cannot 

disclose such information if it could lead to the identification of the client unless he or she has the 

client's consent or if the disclosure is unavoidable. Obviously, disclosure in such circumstances can 

only be to the extent that it is necessary to achieve the purpose of the consultation. 

Rule 33 deals with disguising confidential information for didactic or other similar purposes. The rule 

states that: 

"A psychologist shall not disclose in his or her writings or lectures or in any other public way confidential 

information or infomlation that can be linked to an identifiable person which he of she obtained in the course 

of his or her work with a client, organization, research participant, supervisee, student or other recipient of his 

or her psychological services, unless (I) he or she has taken all reasonable steps to disguise the identity of such 

client inter alia; (2) such client, inter alia, has consented to such disclosure in writing; (3) there is other ethical 

or legal authorization to do so." 

3.2.2.1 Analysis of the Rules 

Overall, the rules indicate that there is an overriding obligation on psychologists to respect client­

psychologist confidentiality. For example, a number of the rules require the client's consent for 

disclosure.I 4 It can thus be accepted that the communications originate in a confidential setting. 

Nonetheless, the rules include a number of possible exceptions to client-psychologist confidentiality. 

Absolute confidentiality is thus not enforced in South Africa. I5 O'Donahue explains that such 

14 Sec Rules 24(2); 24(1)(a); 28(2); 30; 32(2)(i) and 33(b). Some of these rules require written consent whi lst others 
require only pemlission from the client to disclose. 
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exceptions to confidentiality anse when law or social policy dictates that grounds for disclosure 

outweigh the grounds for absolute confidentiality. 16 These exceptions include court-ordered disclosure. 

Privilege would, of course, eliminate the applicability of this exception, but it is important to consider 

whether the other exceptions listed would provide a useful starting point for developing any exceptions 

to psychotherapeutic privilege. 

3.3 Is Confidentiality Essential to the Success of the Psychotherapeutic 

Relationship? 

3.3.1 Introduction 

The argument for confidentiality as essential to psychotherapeutic relationships originates from the 

Freudian model of psychotherapy. 17 In tem1S of psychoanalytical psychotherapy, it is essential that the 

client speak freely to the psychotherapist. Shuman and Weiner, with direct reference to Freud's work, 

provide a useful explanation of the scope of disclosure needed for psychoanalytical psychotherapy: 

"We [the psychotherapist] pledge him [the client] to obey the fundamental rule of analysis, which is henceforth 

to govern his behavior towards us. He is to tell us not only what he can say authentically and willingly, what 

will give him relief like a confession, but everything else as well that his self observance yields him, 

everything that comes into his head, even if it is disagreeable for him to say it, even if it seems unimportant or 

actually nonsensical." IS 

Two relevant considerations arise from this: (1) There is more than one mode of psychotherapeutic 

treatment; and (2) This impacts the level of confidentiality needed for the success of both the 

relationship and treatment. In order to understand the different modes of psychotherapeutic treatment, 

" As a result of this, rules 25(1),(2),(4) and 29(3) stipulate that the psychologists must ensure that the client is made well 
aware of any poss ible limitations to client- psychologist confidentiality. Rule 25(2) for example, states that 
psychologists shall discuss confidentiality at the beginning of the professional relationship. 

16 Q'Donahue and Ferguson Handbook 289. 
17 0 Shuman and M Weiner "Part I: The Privilege Study: An Empirical Examination of the Psychotherapist-Patient 

Privilege" (1982) 60 North Carolilla Law Review 893 at 896-897. 
" Shuman and Weiner 1982 NCL Rev 896 as taken from S Freud All Outline oj Pscyhoanalysis: The Standard Edition oj 

the Complete Psychological Works oj Sigmund Freud (1964) 141. 
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however, a general understanding of the psychotherapeutic relationship is needed. Section 3.3.2 

provides a brief explanation of psychotherapeutic relationship . Thereafter, section 3.3.3 will discuss 

what are the primary modes of psychotherapeutic treatment in South Africa and whether 

confidentiality remains essential iITespective of the modality of treatment. 

3.3.2 The Psychotherapeutic Relationship 

3.3.2.1. What is Psychotherapy? 

Psychotherapy is defined as "the systematic application of defined methods in the treatment of psychic 

suffering and psychosomatic complaints.,,19 Treatment is dependent on the relationship fOITned 

between the psychotherapist and client. 20 Psychotherapy thus seeks to manage people 's psychological 

problems through utilising different psychotherapeutic methods, all of which requiring a strong 

relational connection between professional and client. 

3.3.2.2 Defining the Psychotherapeutic Relationship 

A definition of a psychotherapeutic relationship will always be a working definition that is prone to 

create some controversy. This is because the construct of the definition is as complex as the 

psychotherapeutic relationship itself21 Nonetheless, Gelso and Hayes state that the "relationship is the 

feelings and attitudes that the therapist and client have toward one another, and the manner in which 

these are expressed.,,22 Clarkson expands upon this by stating that the relationship depends on the 

practitioner and the theoretical orientation adopted by the therapist. 2J Within this, Clarkson identifies 

five kinds of therapeutic relationships in any therapeutic encounter between client and therapist. 

" A Pritz ' Introduction to Globalized Psychotherapy' in Pritz (ed) Globalized Psychotherapy 13. 
20 Ibid. 
21 Gelso Psychotherapy 6. 
22 Ibid. 
13 P Clarkson Ethics: Working with Ethical and Moral Dilemmas ill Psychotherapy (2000) 25. 
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First, there is the aspect of the psychotherapeutic relationship that enables the client and the therapist to 

work together even when the client experiences strong desires to the contrary24 Second, there is the 

transferential relationship wherein the experience of unconscious wishes and fears are transferred onto 

or into the therapeutic relationship25 This is known as the "unrealistic" component of the 

relationship26 Furthermore, it is argued that psychotherapists bring their own meaning and 

assumptions into the relationships that inform and structure the context of the therapy. Snyman and 

Fasser explain "[H) ow we hear, how we listen, what we understand, as well as the questions we ask are 

all informed by our basic belief system.,,27 Snyman and Fasser use the example that psychotherapists 

who value family over the individual may inadvertently focus on promoting the prolongation of the 

marriage rather than the specific needs of the individual.28 Therapists therefore have to take 

responsibility for the power relations not only directly associated with their clients but also of the 

power relations and SUbjugations associated with the group and associated groups that the client may 

be affiliated to. 

Third, there is the reparative relationship where the psychotherapist intentionally seeks to repair or 

COll'ect actions of previous abusive experiences. Fourth, the person-to-person relationship that is 

known as the core or "real" relationship . In other words, the relationship that is essentiall y non­

transferential and is relatively independent from the other modes ofrelationships.29 

In conclusion, these relationships are not singularly identifiable but overlap with one another. They are 

also not " levels" of relationship but rather five di scourses across any given therapeutic encounter.30 

They are all concunentIy and constantly operative within the psychotherapeuti c relationship. 

Furthermore, they all come into play in different forms and degrees and provide the essential 

constituents to the psychotherapeutic relationship31 

24 Ibid. 
25 Ibid. 
26 Gelder Oxford Psychiat,y 603. 
27 Snyman 2004 SA}P 72-75. 
28 Snyman 2004 SA}P 77. 
29 Gelso Psychotherapy 13. 
30 Clarkson Ethics 25. 
31 N icholi Harvard Psychiatry 417. 
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3.3.2.3 The Legal Definition 

(aJ The Fiducimy Relationship 

In addition to describing the nature of the helping relationship, one should also consider the legal basis 

of the psychotherapeutic relationship. Fortunately, one is on firmer ground in terms of legally defining 

the relationship. It is, simply put, a fiduciary relationship. A fiduciary relationship is one in which one 

person entrusts his or her welfare to another, who offers in twn a professional service for financial 

gain]2 In a psychotherapeutic relationship, the professional psychotherapist is in a position of trust 

relative to the clientJ) As the psychotherapist is the "senior" person in the relationship, the therapist 

must uphold the utmost good faith in his or her relations with the client. 34 There is therefore a power 

imbalance between the therapist and client. 35 Therefore, this relationship depends on privilege, privacy 

and a certain level ofprofessionalism.36 As a result, the Ethical Code of Conduct for Psychology states 

that a psychologist shall develop, maintain, and encourage high standards of professional competence 

to ensure that the public is protected from professional practise that falls short of international and 

national standards. 37 

At this stage of discussion, it best to indicate that there are instances where the psychotherapeutic 

relationship is not a fiduciary one. For example, there is a distinction between a psychotherapeutic 

relationship that is initiated by the client's need (fiduciary) and an enforced relationship that is formed 

via the request of either legal counsel or the court (not fiduciary).38 The latter relationship consists of 

psycholegal activities that are speciali sed activities fo r the benefit of the court. The HPCSA has 

confi rmed that psycholegal reports requested by the court or legal advisers are preferably to be done by 

32 Kaliski Psycholegal Assessment 358. 
J3 A Jamieson and T Bond "Confidentiality, Counsell ing and the Law" (2003) August British AssociationJor Counselling 

and Psychotherapy I at 2. The client discloses thoughts that could be frightening, embarrassi ng or shameful to them, 
whilst the therapist has the professional competency to understand the impl ications and meaning of such infonnation 
disclosed. 

34 A Allan The Law Jar Psychotherapists and Coullsellors 2 ed (200 I) 7. 
" Allan Psychotherapists 6. 
36 Kaliski Psycholegal Assessmellt 358. 
J7 The preamble and s l ofHPCSA "The Professional Board for Psychology Health Professions Council of South Africa: 

Ethical Code of Professional Conduct Effective from I April 2002" 
http: //web.ucLac.zaldepts/cgc/ethics.htm#3.%20Privacy.%20confidentiaii ty%20and%20records (accessed 14 February 
2007). 

38 For example, thi s can be in terms ofs77, 78 and 79 of the Criminal Procedure Act 51 of 1977 
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separately appointed mental health professionals whose pnmary obligation is to the referring 

h . 39 aut only. Rule 73 of Ethical Rules of Conduct for Practitioners4o registered under the Health 

Professions Act4l states that a psychologist who has had a prior professional relationship with the 

client is not precluded from testifying as an expert witness. Nonetheless, the psychologist must ensure 

that there is no conflict of interest between the court and the client and that the prior relationship does 

not affect his or her objectivity as an expert witness. 

The protection of communications between mental health professionals, psychotherapists and clients is 

therefore crucially dependent on the purpose and nature of the relationship between the client and the 

professional. For example, psycho legal activities usually involve giving written reports where the 

appointed mental health practitioner provides a psychological assessment of the client and gives 

recommendations to the court depending on the purpose of the report.42 This may include the family 

of origin, development, occupational, social and psychiatric history. In criminal cases, s79 of the 

Criminal Procedure Act43 provides for the referral of an accused for psychiatric observation, where the 

assessment can consider the accused's competence to stand trial,44 criminal responsibilitl 5 or both. 

Interestingly, in terms of s79(7), any statements made by the accused at the enquiry shall not be 

admissible in evidence against the accused at the criminal proceedings except to the extent that it is 

relevant in indicating the mental state of the accused. This is noticeable because the accused is 

protected by the section from disclosure of self-incriminating evidence that does not signify the mental 

state of the accused. As such, should the accused give a statement that he or she has suffered from 

previous sexual violence, if this has no bearing on the mental capacity of the accused, such evidence 

cannot be disclosed. On the other hand, if there is a fiduciary and independent relationship with the 

therapist, self-incriminating statements gi ven by the accused would not be protected. 

39 Rule 7.1 to 7.8 of the HPCSA Ethical Code of Professional Conduct govern assessment and intervention act ivi ties 
w ith in psycho-legal and forensic contexts. 

40 Ethical Rules of Conduct for Practitioners Registered Under the Heailh Professions Act, NO R717, Governm ent Gazette 
29079, 4 August 2006. 

41 Under s49 read with s61(2) and s61A (2) of the Health Professions Act. 
42 Rule 69 of the Ethical Rules of Conduct for Practitioners Registered Under the Health Professions Act. 
43 Act5 1 of 1977. 
44 Section 77(1) of the Crimi nal Procedure Act. 
45 Section 78(2) of lhe Crimi nal Procedure Act. 
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In civil matters, psychologists and psychotherapists can be asked to prepare a number of non-criminal 

reports. These could involve custody cases, disability grants or explanations of absenteeism for an 

employer46 In this instance, the repolt belongs to the party who requests it. Thus, should the 

plaintiffs attorney obtain a psycholegal report, the report would be requested for disclosure by the 

defendant. The defendant's attorney would then send a subpoena demanding disclosure of the relevant 

infonnation. It has therefore been recommended that the expert first submit a draft repolt that would be 

protected in terms of attorney-client privilege before a submitting a final report that will be subject to 

disclosure47 This enables the plaintiffs attorney to ensure that all the relevant enquiries have been 

conducted and any unnecessary breaches of confidentiality are avoided. 48 

(b) A Contractual Relationship 

Allan has defined the contractual relationship between a therapist and a client as: 

"An agreement by which a registered therapist undertakes to render professional services - with the reasonable 

ski ll , care and competence of a therapist in the field - to a client who reciprocall y undertakes to pay the 

therapist an agreed amount for such services and to adhere to all conditions the therapist may specify. ,,49 

The definition must contain the essential elements of a contract. These are namely: the intention to 

contract freely and voluntarily by both parties, consensus on the essential terms, capacity to contract, 

performance, and an adherence to the requisite contractual formalities. In addition to these, there are a 

number of unique aspects to the psychotherapeutic contract. First, in order for the psychotherapist to 

be legitimately acting as a professional , he or she must be registered as suchsO Second, the therapist 

46 Kaliski Psycho/ega/ Assessment 355. 
47 Ibid. 
" Ibid. 
49 Allan Psychotherapists 40. 
50 This should include registered psychologists or psychiatrists practicing psychotherapy. Either professional would have 

to be registered with the correct governing board after completion of their requisite training. Note that the Mental 
Health Care Act 17 of 2002 defines a mental health practitioner as "a psychiatri st or regis tered medical practi tioner or a 
nurse, occupational therapist, psychologist or social worker who has been trained to provide prescribed mental health 
care, treatment and rehabilitation services." Kaliski writes that this does not however explain the di fferent practitioners 
whose traini ng and expertise can differ significantly. See Kaliski Psycho/ega/ Assessment 377-379 for an explanation 
of the similali ties and differences of both professions .. 
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must act with the reasonable amount of skill required by the profession. Therefore, a psychotherapist 

must maintain a higher standard of professional competency than a layperson. Third, the fiduciary 

relationship between the therapist and the client requires the therapist to maintain the utmost good faith 

when contracting and interacting with the clientSl A psychologist therefore is accountable for 

professional actions in all domains of his or her professional life. Failure to maintain the required 

pro fessional skill and good faith 52 can result in delictual actions against the psychotherapist and 

possible de-registration by the Professional Board of Psychology. 

3.3.3 The Main Modes of Psychotherapy Practised in South Africa 

Mosher, when discussing psychotherapeutic privilege in the United States, highlights that the 

traditional/utilitarian justification for psychotherapeutic privilege was reliant on theoretical aspects of 

psychoanalytical psychotherapy. 53 Since then, however, the practise of psychotherapy has evolved to 

include a number of different treatments that may not require the same level of disclosure by the 

clientS4 This may affect the level of confidentiality needed to ensure the success of psychotherapeutic 

treatment. 

As detailed explanations of each mode of psychotherapeutic treatment would be unnecessarily 

cumbersome for the purpose of this thesis, the different approaches to psychotherapeutic treatment can 

be categorised into four main theoretical groupsS5 These are namely: Psychoanalytic Therapy; 

Cognitive-Behavioural Therapy; Humanistic Therapy and Feminist TheoryS6 In South Africa, 

however, only two modes of psychotherapy are commonly practised. These are psychoanalytical 

51 Al lan Psychotherapists 40. 
" Rule 2(1) of Ethical Rules of Conduct for Practitioners Registered Under the Health Professions Act states that: 

"Psychologist shall develop, maintain and encourage high standards of professional competence to ensure that clients 
are protected from professional practi ces that fall short of international and national best practice standards." 

" P Mosher 'Psychotherapeutic-Patient Privilege' in C M Koggel, A Furlong, C Levin Confidential Relationships: 
Psychoanalytic, Ethical and Legal Contexts (2003) 177-206 at 197 . P Mosher is also responsible for setting up a 
website devoted to the research and developments of psychotherapeutic privilege after the Supreme Court judgment of 
Jaffee v Redmond. The website is available at www. jaffee-redmond.org (accessed 21 May 2007). 

54 Gelso and Hayes state that there could be as many as 36 different systems of therapy. C Gelso and J Hayes The 
Psychotherapy Relatiollship: 17leory, Research and Practice (1998) 16 

55 For the purposes of thi s study, the categori zation of the different theoretical groups into four mai n clusters by Gelso and 
Hayes has been followed. Gelso Psychotherapy 16; see also W Wei ten Psychology: Themes and Variations 6 ed (2004) 
611 -622; Gelder Oxford Psychiatry 627-64 1. 

" Ibid. 
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psychotherapy and cognitive-behavioural therapy. 57 Focus will accordingly only be on how these two 

modes of psychotherapy gather information from clients. A clear understanding of these two forms of 

psychotherapy is necessary for a number of reasons. First, the techniques used to treat clients are 

significantly different from each other. This affects how and what infonnation is gathered by the 

psychotherapist. This can and will affect the level of confidentiality required and whether it warrants 

further protection. Second, the absence of a strict outline on when possible privi lege could apply can 

result in the privilege being unnecessarily broadened. For example, in the American case of Greet v 

Zagrocki58 the district judge mled that documents maintained by any in-house alcohol dependency 

programme were privileged. The court did not consider what fonn of counselling was practised and 

whether the counsellor was licensed to practise. To ensure that any argument for privilege is as clearly 

and narrowly constmed as possible, 59 the exact scope of any privilege must be clearly defined with 

respect to the psychotherapeutic modalities practised6 0 

3.3.3.1 Psychoanalytical Psychotherapy 

The main methods used in psychoanalytical psychotherapy are the following: First, the client uses free 

association - where clients spontaneously express their thoughts and feelings exactly as they occur, 

with as little censorship as possible. The unveiling of every inner secret and thought is therefore 

necessary for the success of the psychotherapeutic process. It clearly has to take place in an 

atmosphere of complete trust.61 The American Psychoanalytic Association stated in their brief as 

amicus in Jaffee v Redmond that: 

"The central challenge of psychoanalytically based psychotherapy lies in the fact that it is not easy to bring 

into conscious awareness that which is unconscious ... Individuals develop strong unconscious defenses or 

resistances .. to keep knowledge of these disconcerting thoughts and feelings form becoming conscious. To 

57 Z Knight 'South Africa' in Pritz (ed) Globalized Psychotherapy 593. 
58 1996 WL 724933 as taken from M Nelken 'The Limits of Privilege: The Developing Scope of Federal Psychotherapist­

Patient Privilege Law' (2000) 20(\) The Review oj Litigation \ O. 
59 M Archer "All Abroad the Bandwagon': The Uncertain Scope of the Federal Psychotherapist-Client Privilege in the 

Aftemlath of Jaffee v Redmond" Journal oj Urban and Contemporary Law (1997) 52 355 at 360; 
60 Archer states that there have to be clear boundaries as to what constitutes psychotherapy and which psychotherapeutic 

modalities require privilege. Archer 1997 Journal of Urban and Contemporary Law 358; Mosher in Kogge\ et al 
Confidential Relationships 197. 

61 Mosher in Koggel et 01 Co~(idential Relationships 185. 
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further patient's understanding, the psychoanalytic therapist helps them overcome these resistances usmg 

teclmiques whose prerequisite is a safe, confidential treatment situation."" 

Second, the therapist may use dream analysis in treating the client. Dream analysis is the process 

whereby the therapist interprets the symbolic meaning of the client's dreams. Here, it is the 

professional's input and explanation of the dream that is significant. Third, the therapist may interpret 

and explain the inner significance of the client' s thought, feelings, memories and behaviours63 Again, 

it is not the client' s disclosure that are significant, but the interpretation of the such disclosures. This 

indicates that the information disclosed is first, very private and second, not factually relevant. Fourth, 

psychoanalytic psychotherapy makes use of the concept of transference. Transference is where clients 

act out or transfer significant aspects or elements of their real-li fe relationships within the therapeutic 

setting64 Transference arises primarily because the client reveals personal problems that are usually 

only revealed (if at all) to close relations or friends. The psychotherapist on the other hand does not 

reveal much of hi s or her own background.65 The client therefore knows little about the therapist, and 

begins to draw on experiences or imaginary experiences to fill in the 'gaps' transferring such feelings 

onto the therapist. It is not only the client who is prone to transference, however. Psychotherapists, 

despite training, cannot always maintain the role of both the impartial professional and that of the 

concemed individual. In such cases, the therapist may displace personal ideas and feelings onto the 

relationship. This is known as counter-transference66 In summary, psychoanalytic psychotherapy is 

thus primarily symbolic and verbal and the basis of the psychotherapeutic intervention is rooted In 

language.67 

Classical Freudian and Lacanian psychoanalysis is not practi sed as widely today. Rather, a number of 

modem psychodynamic therapies have developed and expanded fro m classical psychoanalysis68 

62 The Supreme Court was clearl y persuaded by these arguments when concluding that "effecti ve 
psychotherapy ... depends on an atmosphere of confidence and trust. .. [where] the patient is wi ll ing to make frank and 
complete disclosure of facts, emotions, mcmoties and fears." Jaffee v Redmond 10; Nel ken 2000 Litigation 7. 

63 Wei ten Psychology 611-612. 
64 Wei ten Psychology 613. 
" Ibid. 
66 Ibid. 
67 Klein 1997 DePaul Law Review 715. 
" Nel ken 2000 Litigation 7. 



These are collectively referred to as psychodynamic psychotherapies that still use free association and 

deal with problems of the unconscious mind69 Psychodynamic psychotherapy requires the same 

special mode communication that emphasises the significance of the unconscious mind and the 

complete trust necessary to effectively undergo the psychotherapeutic process as psychoanalysis.7o 

Due to these similarities, psychodynamic psychotherapy should warrant the equivalent level of 

protection as argued for in classical psychoanalysis. 

Owing to the standard of disclosure necessary for effective treatment, it can be accepted that the client 

is very likely to disclose extremely personal and private information to the psychotherapist utilising 

psychoanalytical or psychodynamic treatments. If there is any danger that the psychotherapist may 

disclose such information to third parties, the client may hesitate to seek treatment at all, or refuse to 

disclose his or her thoughts or feelings as openly to the psychotherapist. The result is that, in the 

absence of an absolute assurance of confidentiality, either no treatment is sought, or effective treatment 

is inhibited.' 1 In addition, it is arguable that evidence obtained from psychoanalytical or 

psychodynamic therapy is likely to be umeliable. First, the evidence sought has been generated from 

dream analysis or rooted in the client's unconscious. Second, the power and transferential dynamic of 

the relationship impacts the reliability of information collected. 

3.3.3 .2 Cognitive-Behavioural Psychotherapy 

With regard to Cognitive-Behavioural therapy, the focus of the therapeutic intervention is on 

recognising and changing negative thoughts, maladaptive beliefs and behavioursn This approach 

focuses on the leaming of everyday behaviours. According to this approach, leaming of behaviour is 

usually achieved through conditioning. Conditioning involves making associations between 

environmental stimuli and behavioural responses,73 modelling and imitating others' behaviours74 

Therapy therefore emphasises substituting maladaptive thoughts and behaviours with adaptive ones. 

69 These are inter alia: Egowanalytic theories, Object relations theories, Psychoanalytic self-psychology and Jungian 
analytic theory. Weiten Psychology 644. 

10 Ibid. 
71 Anonymous Note "Developments in the Law: Privileged Communications" (1985) 98 Harvard Law Review 1543. 
J2 Weiten Psychology 619. 
73 Weiten Psychology 620. 
74 Ibid. 
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Wei ten explains that insight therapy views pathological symptoms as signs of an underlying problem, 

whereas behaviour therapy considers the symptoms as the problem. 75 Cognitive-behavioural therapy is 

therefore closer to the medical profession in that it treats the physical ailments of the client and does 

not consider the subconscious as significant in treating mental health concerns. 76 

3.3.3.3 Conclusion 

It is submitted that not all models of psychotherapy require the same level of disclosure from the client 

for effective psychotherapy.77 It is therefore necessary to take into account which model of 

psychotherapy the psychotherapist is using. The courts or the legislature would have to consider 

whether the significant differences between the psychoanalytic, psychodynamic therapies and 

cognitive-behavioural therapies waITant different legal protection. It is likely that more support for 

absolute confidentiality may be found for psychoanalytically oriented psychotherapy. However, a 

notable concern is that detennining privilege based on the modality of treatment is perhaps 

unnecessarily cumbersome for practical application. Rather, it is recommended that the overall 

confidential setting of psychotherapy be considered. This includes acknowledging the sensitive and 

often embarrassing nature of mental and/or emotional problems. 

3.4. The Psychotherapeutic Relationship in South Africa 

3.4.1 Introduction 

The history and development of psychology and psychotherapy in South Africa cannot be separated 

from the country's socio-political history. Psychologists have argued that the institutionalised racism 

promoted by the Apartheid govellunent had a significant impact on the practise of psychology, 

psychiatry and psychotherapy.78 As a result, a large number of people involved in the training, 

teaching and practise of psychology are primarily white and middle class. This problem is being 

75 Ibid. 
76 Koggel e1 al Conjidelllial Relationships 186. 
77 Anonymous 1985 HLR 1542; Shuman and Weiner 1982 NC.L Rev 896. 
78 Z Knight 'South Africa' in A Pritz (ed) Globalized Psychotherapy (2002) 593. 
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addressed by affirmative action policies where non-white postgraduates are encouraged to enter 

psychotherapy and psychology programmes at universities.79 Nonetheless, transfOlmation has been 

slow and though there is a commitment to reframing the practise of psychology and psychotherapy in 

South Africa, there remains much to be done8o This has an affect the practice of psychotherapy in 

South Africa. 

3.4.2 The Practise of Psychotherapy in South Africa 

Most psychotherapists are located in the urban areas and there are not enough psychotherapists 

available to provide similar services in the rural areas8 1 Pretorius-Heuchert and Ahmed for example, 

estimate that there are 18 million people in South Africa in need of psychological intervention at some 

point of their li ves, but only a minority receives this help82 In order to address this, in 2003 a system 

of one year of community service for clinical and counselling psychologists was implemented. 83 

Psychotherapy has also been historically practised in South Africa as a Western cultural enterprise84 

As stated by Seedat, MacKenzie and Stevens, "the endeavour to transfonn the nature and structure of 

psychological services arose from the concern that traditional individualised psychotherapeutic 

modalities were inaccessible, elitist, and culturally inappropriate.,,85 Consequently, the tentative growth 

of psychotherapy in the rural areas is dependent on the success of psychotherapists gaining and 

maintaining trust with their clients. As a result of thi s, an interesting development for South African 

psychotherapy is the possible integration of Western oriented psychotherapy with African Traditional 

79 Psychotherapy in particular is also predominantly female. Ibid. 
80 Macleod, for example, argues that there is sti ll much that has remained the same in the profession as the maj ori ty of 

"psychologists remain white ... and [psychology] has been accused of ignoring feminist issues, being an imperialist 
proj ect, ignoring issues of class and contributing to the government regulation o f citi zens ... [Therefore] South Africa 
continues, in the main, to ignore some of the pressing issues faci ng South Africa today." C Macleod "South African 
Psychology and 'Relevance': Continuing Challenges" (2004) 34(4) 613 at 614. This anicle compared broad trends in 
psychological research during 1999-2004 and found that psychological research is sti ll dominated by quanti tative 
research and traditional subject matter. Thi s indicated that psychology sti ll has a long way to go to decrease the 
marginalisation of the majority of the South African population. 

81 Macleod 2004 SAlP 627. 
82 J Pretorius-Heuchert, & R Ahmed "Community Psychology: Past, Present and Future" in M Seedat, N Duncan and S 

Lazarus Commullity Psychology: 17!eory, Method alld Practice (200 1) 17-36. 
83 A Pillay and B Harvey "The Experiences of the First Soulh African Community Service Clinical Psychologists" (2006) 

36(2) SAlP 259 at 259. 
84 S Snyman and R Fasser "Thoughls on Ethics, Psycholherapy and Postmodemism" (2004) 34( 1) SAlP 72·83 at 74. 
" Seedat 2004 SAlP 597. 
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h I· 86 eamg. The World Council of Psychotherapy has initiated co-operation and integration of 

westernised psychotherapy and African Traditional healing. The Council emphasises that the 

development of global psychotherapy must involve a dialogue between the two different healing 

systems. 87 This incorporation ensures that psychotherapy is more accessible to people in the rural areas 

in South Africa, and also that it becomes more commensurate with their traditional and indigenous 

knowledge systems88 It thereby allows for the development and adoption of psychotherapeutic 

methods by traditional healers89 

Nonetheless, psychotherapy has a much-needed role to play in South African society. First, 

psychotherapy is often used in HIV counselling90 This extends not only to direct treatment to HIV 

patients but to all those who are affected by the disease. Fouche and Watson, for instance, highlight 

that the enormous problem of HIV/AIDs in South Africa is resulting in an "altered societal domain of 

socio-economic instability ... [where) counselling psychology will have a role to play.,,91 Second, 

psychotherapy is often used to treat clients who have suffered a traumatic event. 92 As rape, child abuse 

and vio lent crime presently form an unfortunate component of South African society,93 the need for 

psychotherapy in addressing the mental health problems caused by such events is likely to increase94 

Last, the impact of the internet and the increased globalization of psychotherapy mean that more 

people in the urban areas will be able to access psychotherapeutic treatment9 5 

86 S Madu 'Psychotherapy and African Traditional Healing: Attempts to Cooperate and Integrate ' in Pritz Globalized 
Psychotherapy 793. 

87 Pritz Globalized Psychotherapy 797-798 . 
88 Pritz Globalized Psychotherapy 795. 
89 A primary concem would however be how such healers would be registered. 
90 To the ex tent that the HPCSA provides specific guidelines for H.LY counselling. HPCSA "Ethical Guidelines for Good 

Practice with Regard to HIV" Booklet 12. http: //www.hpcsa.co.za/hpcsa/defau l t.aspx?id~ 152 . (accessed 2 October 
2008). 

91 Watson and Fouche 2007 Applied Psychology 163. 
92 Weiten Psychology 609. Wei ten emphasises that psychotherapy can however treat a full of range of concerns, ranging 

from anxiety to marital conflicts. 
93 So much so that some have argued for the reintroduction of the death penalty as a deterrent. See C Snyman Criminal 

Law 4 cd (2002) 29-31. The death penalty was abolished in S v Makwanyane 1995 (3) SA 391(CC). See also J 
Burchell Principles o[Criminal Law 3 cd (2005) 39-48. 

94 This argument was successful in Canada. Refer to Chapter 4 .. 
95 As Pritz explains, "patients are no longer finding their therapists in the telephone directory or by means of personal 

recommendation, but via the net." A Pritz 'Introduction to Globalized Psychotherapy' in Pritz (ed) Globalized 
Psychotherapy 17. Psychotherapy is also considered to replace a number of previous confessional outlets . Hymer 
writes "the decline in religious belief and church attendance in Western culture forced people to look elsewhere to 
confess and discuss their problems. Gone also, are the family doctor and the wise relative, as well as the personal 
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The increase in endeavours to redress the practise of psychotherapy indicates the growing need for 

psychotherapeutic treatment and that psychotherapy will progressively become more relevant in the 

new South Africa . If one considers that the traditional modalities of psychotherapy must and will be 

transfonned into a medium that is also accessible to more than the white middle classes, the number of 

clients must then also increase% This will increase the need for clear protection of client 

confidentiality, including whether such cOlmnunications should be protected from forced disclosure. 

Indeed, the problem has begun to reach South African courts. In Henry, Pillay and Nadal' v Regional 

Court Magistrate, Pietermaritzburg97 for example, the State had appealed an order granting disclosure 

of the complainant's entire psychological records. One of the grounds of appeal was that since the 

records were confidential, they were privileged. 98 Before this was argued fUlther, however, it became 

apparent that there had been a misunderstanding between both parties and the court a quo regarding the 

testimony of the psychologist. 99 Once the misunderstanding had been cleared, the matter was resolved 

without delving into the argument for psychotherapeutic privilege. 100 

psychotherapeutic privilege therefore remains unanswered. 

The question of 

In addition to the growing popularity of the profession, the profession also uses special ised 

tenninolog/o1that is not clearly definable within our legal system. Law operates in the public sphere, 

and is based on logic and detennining the truth. It does not usually concern itself with the practi se of 

psychotherapists . The points of interaction between psychotherapy and law are therefore often obscure 

and subject to speculation by psychotherapists and lawyers.102 Psychotherapists are unaware of what is 

required of them and may then hand over confidential records or be willing to testify if subpoenaed. 

Legal professionals, seeking to find evidence to assist their clients, may also misunderstand the 

complexity of the psychotherapeutic relationship and misinterpret the information gathered both before 

servant who was often the repository of the master's secrets. With the traditional avenues of confess ion, psychotherapy 
has arisen 10 provide an outlet for the confessional impulse." S Hymer Confessions in Psychotherapy (1988) 2-3. 

96 See further S N Madu ' Psychotherapy and African Traditional Healing' in Pritz (ed) Globalized Psychotherapy 797. 
97 Henry, Pillay and Nadar v Regional Court Magistrate, Pietermaritzburg unreported case in the Natal Provincial 

Division noAR57/06 deli vered on 30 June 2006. This decision reached the SCA but the appeal quickly dismissed on 
the finding that there had been no irregularity, misdirection or any other grounds for appeal by the court a quo. Director 
of Public Prosecutions v HenlY (305107 [2008] ZASCA 93 (29 May 2008). 

98 Para 8. 
99 Para 9. 
100 Para 7. 
101 P Jenki ns Counselling, Psychotherapy and the Law 2 ed (2007) 8. 
102 Jenkins Counselling 11. 
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litigation and during litigation. It is therefore important to understand what is meant by psychotherapy 

before seeking to use it as a source of evidence during litigation. 

3.5 The Possible Impact of Forced Disclosure on the Client's Individual Interests 

If one follows a combined approach to psychotherapeutic privilege, it is not sufficient to argue it on the 

basis of the protecting the profession alone. The right to privacy and any other interests of the 

individual that may provide support for the privilege must also be taken into account. 10) 

3.5.1 The Right to Privacy 

The ri ght to privacy is entrenched in s14 of the Bill of Rights in the Constitution. The section provides 

that: 

"Everyone has the right to privacy, which includes the right not to have ­

(a) their person or home searched; 

(b) their property searched; 

(c) their possessions seized; or 

(d) the privacy of their communications infringed." 

Section 14 contains two parts: first, it guarantees a general right to privacy, and second, it protects 

specific instances such as search and seizures and the infringement of communicational privacy. 104 

Both Schwikkard and Zeffertt speculate that the post-constitutional position on other professional 

privileges may be influenced by the inclusion of the ri ght to communicational privacy. 105 Thus far, 

however, ss l4( d) has been confined to the context of intercepting communications and not for the 

protection of confidential information. For example in the civil case of Prolea Technology v 

Wainerl06
, the court considered ss I4(d) when considering the legitimacy of recording telephone 

103 Please note that thi s secti on docs not propose to provide a comprehensive constitutional argument for non-disclosure. 
An analysis of the right to privacy is considered only insofar as it highlights the impact of forced disclosure on the 
personal interests of the client. 

104 I Currie and] De Waal The Bill o[ Rights Handbook 5 cd (2005) 3 I 5. 
lOS Zeffertl Evidence 589; Schwikkard Principles a[Evidence 141. 
106 1997 (9) BCLR 1225 (W) 12411. 
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conversations of employees. 107 Similarly, in S v Nkabinde, 108 the court questioned whether telephone 

tapping amounted to an infringement of communicational privacy. 109 

A better approach may be to consider the impact of forced disclosure on a client's general right to 

privacy. Unfortunately, there is no concrete definition of privacy. 110 For example, McQuoid-Mason 

writes that accepted definitions of privacy include the right to be left alone, the right to be left free 

from intrusion and outside interference, the right to have control over one's personal information and 

finally the right to be autonomous. III The various definitions of privacy indicate that the right can 

vary according to the context in which it is applied. I 12 This section will discuss how a client's right to 

privacy may be infringed by the forced disclosure of confidential communications. lll 

A constitutional argument on the question of privacy is a two-stage process. First, the client must 

prove that he or she had a subjective expectation of privacy that was also objectively reasonable. I 14 

107 Heher J found that there had been no infringement of communicational privacy because the conversations tapped by his 
employer were related to his employment . The employer is entitled to such informa tion. It would have been a different 
matter had the conversations between private and not connected to employrnent.1240C. 

10. 1998 (8) BCLR 996 (N). 
109 Cunie and De Waal state that Ihe Interception and Monitoring Act 127 of 1992 largely gives effect ssI4(d). Currie and 

De Waal Handbook 333. 
11 0 I Currie "The Concept of Privacy in the South Af,ican Constitution: Reprise" (2008) 3 TSAR 549. See also A Miller 

The Assault on Privacy (1971) 25 who slates "The concept of privacy is difficult to define because it is exasperatingly 
vague and evanescent, often meaning stri kingly different things to different people." Quote taken from J Neethling, J 
Potgieter and P Visser Neethling's Law of Personality 2 ed (2005) 30 fn314. Ackennann J ill Bernstein v Bester 1996 
(2) SA 751 (CC) para 65 notes that "The concept of privacy is all amorphous and elusive one which has bccn the subject 
of mush scholarly debate"; see also South African Law Refonn Commission (December 2003) Privacy and Data 
Protection Issue Paper 24, Project 124 at 47 citing Gross who wams that the lack of a single definition or exp lanation of 
privacy does not imply that privacy lacks importance. Gross slates that a lack of conceptual understanding may result in 
"Our ability to articulate and apply principles of legal protection diminishes, for we become uncertain what it is that 
compels us towards protective measures and wherein it [privacy] differs from what has already been recognised or 
refused recognition under establ ished legal theory." H Gross "The Concept of Privacy" (1967) NYULR 34. 

III D McQuoid-Mason "Invasion of Privacy: Common Law v Constitutional Delict - Does it Make a Difference?" (2000) 
Acta Juridica 227 at 227. 

112 SALRC Privacy and Data Protection 47. The SALRC warns that this increases the need to understand the nature of 
privacy in order to ensure legal certainty. 

11 ] C urrie 2008 TSAR 555-557, referring to the reasoning of D Solove "Conceptualising Privacy" (2002) 90 Cal. L. 
Rev. J 087 promotes a "working definition" for privacy. Rather that attempt to del ineate the boundaries of privil ege by 
promoting a fixed definition, privacy should be cons idered from thc contcxt that it is raised. 

114 Ackermann] in Bernstein v Bester para 75 concluded that "the scope of a person's privacy extends afortiori only to 
those aspects in regard to which a legitimate expectation of privacy can be harboured." Cume and De Waal Handbook 
3 18 summarise this into two components: namely "subjective expectation of privacy ... that society has recognised ... as 
objectively reasonable." 
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Second, if there is an infringement apparently permitted by law, the court IS obliged to consider 

whether such law is justified under s36 of the Constitution. 115 

3.5.1.1 Privacy and the Right to be "Left Alone" 

Warren and Brandeis in 1890 developed one of the first explanations of the concept of privacy. The 

authors found that the main function of privacy was to protect an individual 's right to be, as they put it, 

" left alone "."6 Privacy has since then been widely accepted as concerning the part of a person 's life 

that is intentionally kept separate from the outside world. 117 The question of detennining those aspects 

of one's life that can reasonably be expected to be protected against outside intrusion is a problem that 

arises from this explanation. I IS In Bernstein v Bester l1 9 Ackermann J held that the right to be left alone 

decreased the further the intrusion was from an individual's most intimate or personal details. He 

writes: 

"A very high level of protection is given to the individual's intimate personal sphere of life and maintenance of 

its basic preconditions and there is a final untouchable sphere of human freedom that is beyond interference 

from any public authority. So much so that, in regard to this most intimate core of privacy, no justifiable 

limitation thereof can take place. But this most intimate core is narrowly construed. This inviolable core is 

left behind once an individual enters into relationships with persons outside this closest intimate sphere; the 

individual's activities then acquire a social dimension and the right of privacy in this context becomes subject 

to Iimitation.,,120 

I" The Constitution of the Republic of South Africa, 1996. Bernstein v Bester para 71. 
116 S Warren and L Brandeis "The Right to Pri vacy" (1 890) 4 Han'ard Law Review 193 at 193-197. This phrase was 

adopted from Judge Thomas Cooley who later cited in Union Pac. Ray v Botsford 141 US (1891) 250 251 that: "[tJhe 
light to one's person may be said to be a right of complete immunity; to be let alone". See further Solove 2002 eLR 
1100 fn 47. 

11 7 Sec Neethling Personality 30 who cites W Joubert Grollds/ae van die Persoon/ikheidsreg (1953) 135; H Hubmann Das 
Person/ichkeitsrecht (1961) 270. 

11 8 Solove explains for example that "[b]eing let alone does not infonn us about the matters in which we should be let 
alone." Sol ave 2002 eLR 1101. Without further clarity, the boundaries of the right to privacy remain too broad to be 
applied with any degree of certainty. 

I" 1996 (2) SA 751 (Ce). Cume and De Waal write that Bernstein provides the richest analysis of constitutional 
privacy in South Africa so far. Currie and De Waal Handbook 317. Notc that the case concerned the 
interpretation of 513 of the Interim Consti tution. The section provided that: «Every person shall have the right 
to his or her personal privacy, which shall include the right not to be subject to searches of his or her person, 
home or property, the seizure of private possessions or the violation a/private communications." 

120 Para 77. Footnotes omitted. 
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Privacy and the corresponding expectation of privacy therefore decrease the further the intrusion 

moves away from an individual 's "inner sanctum." If one applies this interpretation to court-ordered 

disclosures, it will be seen that information disclosed during psychotherapy is widely accepted as 

involving aspects of the client's life that are very personal and private.121 The information also 

concerns an aspect of one's life that is subject to stigma and outside criticism. 122 As a result, the 

disclosure of such communications involves exposing information from the client' s irmennost sanctum 

that he or she clearl y wishes to be left secret. Forced disclosure, clients may argue, is a direct invasion 

of their private lives . 

3.5.1.2 Privacy and the Control of Personal Infonnation 

Solove explains that the " left alone" concept of privacy developed into a secrecy-based argument 

where control and concealment of personal information provided the foundation for the right to 

info nnational privacy.1 23 According to Cun·ie and De Waal , the right to privacy should also be 

interpreted from the context of protecting a person's individual interest in keeping personal 

information secret. 124 Cunie and De Waal refer to this as "infonnational self-determination.,,125 The 

interests protected in terms of this interpretation include an individual' s personal infOlmation that has 

been given to or collected by third parties. 126 

121 See 53.3 above. 
122 Mental health problems can generate public s tigma and harm. Refer to sect ion 3.4 above. 
123 Solove 2002 CLR 1106. 
124 CUrl;e and De Waal Handbook 323. 
125 Ibid. In Minstry v Interim Nationol Medical and Dental Council of South Africa 1998 (4) SA 1127 (CC) the 

Constitutional Court held that in order to dctcnnine whether the infringement of the right to informat ional privacy was 
unjustified, the court should consider the following factors: the manner in which the infom1ation was obtained, whether 
the infonnation concerned personal aspects of the individual's life, whether it was disclosed for a different reason than 
its present use and fi nally whether it was disclosed to the public. 

126 The importance of protecting access and use of personal information has been subject to further study by the South 
African Law Reform Commission. SALRC 2003 Privacy and Data Protection. See also the Protection of Personal 
Infonnation Draft Bill South African Law Commiss ion (2005). The Bill provides a proposed regulatory framework for 
the protection of personal infonnation and data co llecti on. 1be definiti on for personal infonnation is the same as given 
in 51 of the Promotion of Access to Information Act 2 o f 2002 . Personal inrormation means information concerning but 
not limited to sex, pregnancy. physical or mental health , well-being and disability. For a comprehensive study on 
legis lation protecting privacy see Nell Thesis 52-67. 
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It has been accepted that inforn1ation concerning an individual's mental health is worthy of protection. 

In tem1S of the Promotion of Access to Information Act (PAIA/27 for example, personal information is 

defined as any information about an identifiable individual including but not limited to sex, pregnancy, 

physical or mental health, well-being and disability. 128 The Protection of Personal Infom1ation Draft 

Bill also specifically refers to mental health inforn1ation as "personal infonnation.,,129 Both the Act 

and the Draft Bill govern the access to and release of personal information. The South African Law 

Refonn Commission proposes that the Bill focus on personal information, whereas P AlA deals with 

access to all other infonnation. 130 These measures provide, however, that all categories of personal 

infonnation should be disclosed if it is in the public interest. 13 1 They also only regulate the disclosure 

of information to third parties and not to the courts. As such, the measures themselves provide little 

concrete protection against cOUl1-ordered disclosure. They do emphasise, however, an argument that 

mental health information is accepted as private information of the most intimate nature. 

3.5.1.3 Privacy and the Common Law 

Neethling has argued that the common-law approach to privacy is both the starting and finishing point 

for interpretating s 14. 132 It is thus significant to consider whether forced disclosure would amount to an 

infringement of privacy under the common law. In terms of the common law, privacy constitutes a 

separate personality right. 1ll It is a component of dignitas , but separate from the personality right to 

d · . 134 NIl' d fi . Igmty. eet 1 mg e mes pnvacy as : 

127 Acl 2 of 2002. 
128 Section 1. PArA regulates the access of infom1ation held by the State or private bodies mandated to preserve the 

information. For a discussion of PAl A and the release of medical records see Nell Thesis 54-59. 
129 Nell TIleS is 62. 
"0 South African Law Commission (2005) 198; Nell Thesis 59. 
13 1 Chapter 4 of PArA deals with mandatory disclosure of information in the public interest. S46 states for example that if 

the di sclosure of the record would reveal evidence that is a substantial contravention of the law or of an imminent and 
sCliollS public safety risk and the public interest in the disclosure outweighs the harm of non-disclosure. See also Nell 
Thesis 56. 

132 J Necthling "Die Reg op Privaatheid en die Knostitusionele Hof: die Noodsaaklikheid vi r Duidelike Begripsvorming" 
(1997) THRHR 137; Cunie 2008 TSAR 449. 

133 Neethling Law of Personality 217. 
"4 This was recognised in O 'Keeff v Argus Printing and Publishing Co Ltd 1954 (3) SA 244 (C). In this case, Watetmeycr 

AJ interpreted digni!as widely enough to include not only the single personality right of dignity but all "those rights 
relating to ... dignity." 247F-249D. See also Gosschalk v Roussouw 1966 (2) SA 476 (A) 490-491; Sage Holdings Lid v 
Financial Mail (Pty) Ltd 1991 (2) SA 117 (W) 128-131; S v Bailey 1981 (4) SA 187 (N) 189; Jansen wm Vuuren v 
Kruger 1993 (4) SA 842 (A) 849 and Financial Mail (Pty) Lid v Sage Holdings Ltd 1993 (2) SA 451 (A). 
Ibid. 
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"[A]n individual condition of life characterised by seclusion from the public and publicity. This conditi on 

embraces all those personal facts which the person concerned has himself determined to be excluded from the 

knowledge of outsiders and in respect of which he has the will that they be kept private." IJ5 

According to the explanation provided above, the holder of the right detennines what facts are private 

and how such facts are disciosed.1 36 Thus, the holder of the right has the power to decide who to 

disclose their personal facts to. The holder of the right must also indicate that they want such facts to 

remain private. If there is no indication that they wish such facts to remain private, there is no legal 

protection for those facts. 137 It is not sufficient for the holder to believe that such facts are private. 

They must also be considered private from an objective perspective. 138 

The possible infringement of the client's right to pnvacy m tenns of Neethling's delictual 

interpretation involves consideration of the environment within which the infonnation is generated. 139 

For example, the intention of the person disclosing the infonnation and whether the relationship is 

based on confidentiality become significant. 14o If, however, the relationship itself is reliant on the 

person disclosing personal facts to the other, a legal duty of confidentiality not to disclose the 

infonnation has arisen. 141 In these instances, there is a duty is on the other person not to disclose the 

infonnation.142 Relationships that fa ll under this head include the doctor-patient relationship, legal 

1 · h' 143 adviser-client relationship and the priest-penitent re atlOns Ip . It is submitted that the 

IJ5 Neethling Law oj Personality 32. Harms JA accepted this definition in National Media Ltd v Jooste 1996 (3) SA 262 
(CC) 271 holding that: "privacy is an individual condition of li fe characterised by excl usion from the public and 
pub licity. This condition embraces all those personal facts which the person concerned has detennined himself to be 
exc luded from the knowledge of outsiders and in respect of which he has the will that they be kept pri vate" This was 
translated from Afrikaans in SALRC 2003 Privacy and Data Protection 48. 

136 Neething Law of Personality 32; I Rautenbach "The Conduct and Interests Protected by the Right to Privacy in Section 
14 of the Constitution" 2001 TSAR 115 at 118; SALRC 2003 Privacy and Data Protection 48. 

J37 Neethling Law oj Personality 35. 
138 Ibid. See also SALRC 2003 Privacy and Data Protection 48; Rautenbach 2001 TSAR 116. 
139 In the case of psychotherapy, disclosure is in a confidential setting. 
140 Neethling Law oj Personality 227. 
141 Neethling Law oj Personality 228. 
142 Ibid. Also note that even if it is argued that there is no need for the client to disclose personal facts to their 

psychotherapist, once there is an agreement between both parties that the infomlation wi ll remain confi dentiality, 
disclosure would amount to both a breach of contract and be considered contra bonos mores. Neethling Law of 
Personality 228. 

143 Neethling Law of Personality 228. See for example the approach of where Jansen van Vuuren v Kruger 1993 (4) SA 
842 (A) where the COUlt con finned that a medical doctor has both an ethical and legal duty to keep private infonnation 
confidential . 
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psychotherapist-client relationship would be considered as such a relationship because in order for 

psychotherapy to be successful, full and frank disclosure by the client is necessary.144 The presence of 

a legal duty on the psychotherapist not to disclose any confidential infonnation bolsters the argument 

that any disclosure, without the cl ient's consent, amounts to significant infringement of the client's 

pnvacy. 

Two aspects to Neethling's approach deserve mention. First, in Bernstein Ackermann J correctly 

warns that the courts must be cautious in referring to common law principles when interpreting 

fundamental rights and their limitation. The common law invo lves only one enquiry, whilst any 

infringement of constitutional privacy involves a two-stage analysis. 145 McQuoid-Mason emphasises 

that there are other differences between a constitutional wrong and a delict. 146 A delict occurs when 

there has been an infringement of a subjective right or a legal duty.147 The remedies for a delictual 

wrong consist primarily of compensation for the person hanned. 148 Constitutional wrongs, on the other 

hand, are concerned with remedies that reaffirm constitutional values. Furthennore, fault is not a 

requirement for the infringement of a constitutional right. 149 The second aspect to note is that, 

according to Rautenbach, Neethling ' s definition is too nan'ow to be applied on a constitutional leveI. I50 

The application of consti tutional privacy should extend to infonnation that is also protected by other 

. . I' h 151 constltutlOna fig ts. These could include, for example, the right to property,152 the ri ght to 

in fo rmational privacy, the right to physical and psychological integrity and it is submitted, the right to 

dignity. Rautenbach, in incorporating Neethling's definition, therefore proposed the following 

definition: 153 

144 Furthermore, in terms of Ethical rules of conduct, psychotherapists are bound to discuss confidentiali ty with their clients 
145 See Bernstein v Bester para 7 1 cited above. 
146 McQuaid-Mason asks whether the constitutional right to privacy gives ri se to a constitutional delict. 
147 McQuaid-Mason 2000 Acta Juridica 244. 
148 He notes however that the constitutional court in Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) para 57 

did not rule out the possibi lity of damages for the infringement of fundamental rights. McQuoid-Mason 2000 Acta 
Juridica 245. 

149 McQuoid-Mason 2000 Acta Juridica 245-246. 
150 He also argues that constitutionally protected privacy should not be excluded if it is not considered as part of "inner 

sanctum of personality privacy protected by private law or because they have moved 100 far into communal relations 
and activities such as business and social interaction." Rautenbach 200 1 TSAR 117 

15 1 Rautenbach 200 1 TSAR 11 7. 
152 Ibid. 
I" Currie 2008 TSAR 554. 
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"The right to privacy in section 14 protects one's actions to control: 

l. access to personal matters, which mainly consist of the ways in which most of the other rights in the bill of 
rights are exercised; 

11. and the obtaining, dissemination and use of information in respect of these matters."I" 

It is submitted that Rautenbach's approach allows for a more comprehensive approach to constitutional 

privacy. It promotes a multidimensional interpretation of the right interlinking it with other 

constitutional ri ghts. I5S For example, another fundamental aspect of the right to privacy is founded on 

the principle of autonomy. The ability to enjoy life autonomously ensures individual freedom and 

human dignity. It is thus important to consider how di sclosure of psychotherapeutic communications 

during litigation amounts to an infringement of the client's autonomy and, consequently, the client's 

right to human dignity. 

3.5 . 1.4 Privacy and Autonomy 

Cun'ie explains that the reason behind limiting privacy to the truly personal realm and not the 

communal sphere is that "rights, like the right to privacy, are not based on a notion of the 

unencumbered self, but on the notion of what is necessary to have one's own autonomous identity."I 56 

The right to privacy allows people to be masters of their own lives - it grants people the right to 

determine what infonnation should remain secret and what can be disclosed to others, thus providing 

people the freedom to develop personal identities. This includes the right to control one's own body, 

or propertyl S7 and even relationships with others.ls8 In National Coalition for Gay and Lesbian 

Equality v Minister of Justice l s9 for example, the Constitutional Court found that the right to privacy 

encompassed the choice to enter into sexual relationships: 

154 Rautenbach 2001 TSAR 11 9. Neethling responded to this arguing that thi s definition was too wide to be applied with 
certainty. See J Neethling "The Concept o[ Privacy in South African law" (2005) 122 SAL! 18. 

155 Currie for example notes that there "are good reasons to suspect that consti tu tional privacy is not identical with 
common-law privacy. The iniuria of the breach of pri vacy is grounded on the common-law concept of dignitas . The 
constituti onal right to privacy is grounded instead on a set of foundati onal values (sl of the constitution). Currie 2008 
TSA R 55!. 

156 Bernstein v Bester para 65. 
157 See Case v Minisler afSafely and Security 1996 (3) SA 617 (CC) para 91. 
'58 Currie 2008 TSAR 552. 
159 1999 (I ) SA 6 (CC). 
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"Privacy recognised that we all have a right to a sphere of private intimacy and autonomy which allows us to 

establ ish and nurture human relationships without interference from the outside community. The way in 

which we give expression to our sexuality is at the core of this area of private intimacy. If, in expressing our 

sexuality, we act consensually and without harming one another, invasion of that precinct will be a breach of 

our pri vacy." 160 

By using this approach, it can be argued that disclosure of confidential communications infringes the 

client 's autonomy on two counts. The first is that the autonomy of the client's decision to enter into a 

confidential relationship is damaged. The choice to disclose infonnation is largely influenced by the 

type of relationship shared between the giver and receiver of information. What a person chooses to 

disclose to their psychotherapist within a professional context will in all probability be considerably 

different from what that person would choose to tell an employer. As Bennett and Erin state, by 

controlling their informational disclosure, people also control their relationship with others. 161 If the 

information generated in a confidential relationship is considered more important than the relationship 

itself, then the decision to - and the purpose of - entering such a relationship is undennined. The failure 

to maintain that distinction would infringe on the client' s original choice to enter the relationship, as 

well the integrity of the psychotherapeutic process. 

The second basis for contending that disclosure of confidential communications infringes autonomy is 

that disclosure impairs the client's capacity to exercise contro l over their own personal information162 

One of the main arguments for confidentiality is that it allows people to be masters of their own well­

being. People are able to choose who and who not to di sclose infonnation to. This enables people to 

regulate and determine the level of risk attaching to their disclosure. 163 Confidentiality provides the 

client with the power to control the disclosure of their personal information. l64 Allan writes for 

example that in the past it was the professional , as the powerful authority in the relationship, who 

160 Para 32. 
. 61 R Bennet and C Erin HIV and Aids: testing. screening and confidentiality (1999) 144 taken from Nell Aspects of 

Confidentiality 15 . 
162 People should be able control the disclosure of any information that directly concerns them. M Yeo and A Brook "The 

moral framework of confidentiali ty and the electronic panopticon" in C M Koggel. A Furlong, C Levin Confidential 
Relationships: Psychoanalytic. Ethical and Legal Contexts (2003) 89. 

163 Nell Aspects of Confidentiality 18. 
[64 M Yeo and A Brook "The moral framework of confidentiality and the elec tronic panopticon" in C M Koggel, A 

Furlong, C Levin Confidential Relationships: Psychoanalytic. Ethical and Legal Contexts (2003) 89. 
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dictated the process of psychotherapeutic treatment. ' 65 However, with the emergence of the principles 

of autonomy and self-detennination, a psychotherapist had to obtain the client's consent before 

treatment could commence. ' 66 Arguably, this change of ideology and the emergence of the importance 

of consent is also applicable to the emergence of rules ensuring that the client controls the disclosure of 

confidential communications. '67 

The principle of autonomy also interlinks privacy and the right to human dignity. ' 68 O 'Regan J in NM 

and Others v Smith and Others (Freedom of Expression Institute as Amicus Curiae),69 explains the 

connection as follows: 

"The right to privacy recognises the importance of protecting the sphere of our personal daily lives from the 

public. In so doing, it highlights the inter-relationship between privacy, liberty and dignity as the key 

constitutional rights which construct our understanding of what it means to be a human bei ng. All these rights 

are therefore inter-dependent and mutually reinforcing. We value privacy for this reason at least - that the 

constitutional conception of being a human being asserts and seeks to foster the possibility of human being 

choosing how to live their lives wi thin the overall framework of a broader community. The protection of this 

autonomy, which flows from our recognition of individual human worth, presupposes personal space within 

which to live this life.,,'70 

165 A Al lan The Lawfor Psychotherapists and Coullsellors 2 ed (2001) 24. 
166 Ibid. Kaliski and Zabow Psycho/egal Assessment 370. Psychotherapists must consider two factors regarding infOlmed 

consent. (1) The client may not have the capacity to make such a decision, especially if psychotherapy is an element of 
psychiatri c treatment for the client. In such circumstances, the psychotherapist has to decide whether the client 
understands the consequences of disclosure and that he or she still has a choice to refu se disclosure. (2) The cli ent may 
defer to the perceived authority of the psychotherapi st. Psychotherapists must be aware that cli ents may develop a level 
of dependence on them. This can cast doubt on the apparent voluntariness of their decis ion to pem1it disc losure of their 
communications. So, for example, if the psychotherapist advises that disclosure to thi rd panies is correct, the client may 
choose to pennit disclosure not because of their own judgment, but because of deference to the percei ved superiori ty of 
the views of the professional. Kaliski and Zabow Psycholegal Assessment 371-372; Yeo and Brook Confidential 
Relationships 90. 

[67 It is now widely accepted that disclosure of confidential communications is pennissible if the client consents to it. 
Koocher and Keith-Spiegel Ethics 11 7;Cram and Dobson 1993 COllodion Psychology 348; Turkington 1997 JOl//"Ilal of 
Law, Medicine and Ethics 114, Laurie 2002 Journal of Legal Medicine 16. 

168 Section 10 of the Constituti on of the Republic of South Africa, 1996 proyides that "Evelyone has the inherent dignity 
and the right to have their dignity respected and protected." 

169 2007 (5) SA 250 (CC). 
170 Para 131. See fu rther Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd 

and Others: III re HYlindai Motor Distributors (Pty) Ltd and others v Smit NO and Olhers 2001 (1) SA 545 (CC) para 
18 where Langa DP states as follows: j'privacy is a right which becomes more intense the closer it moves to the intimate 
personal sphere of the life of human beings, and less intense as it moves away from that core. This understanding a/the 
right flows .. from the va/uep/aced on human dignity." My emphasis. See also S v Jordan and others (Sex Workers 
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The bond between privacy and autonomy provides for an interpretation that serves a fundamental value 

of the Constitution: the protection and promotion of human dignity.'7l In order to have dignity people 

must have the power to control their own lives and their information. It is submitted that the disclosure 

or non-disclosure of such infonnation provides one of the foundations for development of meaningful 

relationships with others and society. 

3.5.2 Other Individual Interests Affected by Disclosure 

Currie and De Waal point out that the disclosure of secrets can involve immense embarrassment and 

possible humiliation.172 It is submitted, however, that the harmful effect of disclosure extends beyond 

humiliation or embarrassment and may cause substantial hann to the client, for example in business, 

professional or personal relationships. Under this approach, the focus 'should not be on the 

psychotherapeutic relationship itself or on the personal rights of the client. 173 Rather, the main question 

is: "What interests does a patient have in keeping something secret?,,174 Yeo and Brook provide a 

useful explanation. 175 Imagine a third party secretly recording and documenting a private 

psychotherapy session without knowing or recording the client's identity. Under the argument based 

on autonomy and dignity discussed above, a breach of confidentiality has still occurred as an unwanted 

pa1ty has acquired information without the client's consent. However, as anonymity has been 

preserved, the client has not suffered any direct hann in consequence of the third party's conduct. The 

client's interest in not having such infonnation spread, even anonymously, is apparent. Apart from 

other considerations, the client may well have a feeling of unease that the so-called anonymous 

infonnation may, in combination with other information known to one or other person, provide clues to 

the identification of the subject of the infonnation. If the client is readily identifiable, however, the 

possibility of social or financial harm to the client provides further justification for protecting the 

client's privacy. As there is a stigma attached to mental illness and mental health treatment in 

Education alld Advocacy Task Force and Others (2002) (6) SA 642 (CC) para 81, where Sachs and O' Regan 11 held 
that criminalisation of prostitution amounted to an infringement of the prostitutes human dignity and privacy. 

171 Section 10 of 1he Constitution of the Republic of South Africa, 1996. See also 51 which states that "The Republic of 
South Africa is one sovereign democratic state founded on the following values: (a) Human dignity, the achievement of 
equality and the advancement of human rights and freedoms ... " 

]12 Currie and Dc Waal Handbook 323. 
I7l Yco and Brook Confidential Relationships 93. 
174 Ibid. 
175 Yeo and Brook Confidential Relationships 94-95. 
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general, 176 Nell , amongst others, has observed that breaches of confidentiality regarding mental health 

can result in the loss of a job or promotion, or refusal of insurance. 177 This is regardless of whether the 

client actually has a psychological disorder: the need for such treatment is itself perceived as a fonn of 

weakness. 178 

3.6 Conclusion 

Confidentiality has been identified as a crucial component of the psychotherapeutic relationship. It 

ensures that clients feel free and comfortable to disclose infom1ation nom1ally kept secret or repressed. 

Yet the basis for protecting the confidential status of the relationship extends beyond its functional 

necessity. Confidentiality also protects the privacy interests of clients. Privacy promotes the principle 

that people should govern their own personal information and by doing so, remain autonomous. The 

right to be autonomous embraces the freedom to choose which relationships people should enter into. 

This should include fiduciary relationships such as those with mental health professionals . Such 

freedom is valuable from both an individual and a communal perspective. It encourages the mental 

and/or emotional well-being of individuals, and benefits society by improving the mental health status 

of its members. This ensures that people continue to be functioning components of South African 

society. 

It is insufficient to rely on confidentiality, privacy and profess ional need as the only interests justifying 

psychotherapeutic privilege. In order for any privilege to be justified, these interests must outweigh 

the doctrine of full disclosure. Only then is privilege considered to be in the public interest. The 

possible impact of privilege on the administration of justice, the right to fair trial and access to 

infonnation must be given adequate attention. If there is another solution that might effectively 

balance all interests invo lved, this must also be considered. It is here that the approaches and solutions 

developed in foreign jurisdictions may provide assistance. This is because there has been, thus far, 

very little research or precedent on the protection of confidential psychotherapeutic communications in 

South Afi'ica. Legal professional privilege, although a useful framework for any professional 

176 Wei ten Psychology 609 notes that that the biggest roadblock to seeking psychotherapy is the "'sti gma surrounding the 
receipt of mental health treatment." 

117 Nell Aspects of Confidentiality 142; Shuman and Weiner 1982 NC.L Rev 897. 
m Wei ten Psychology 609. 
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privilege, does not provide an effective comparison, as the function of the legal profession remains 

grounded on the principle of ensuring the proper functioning of the legal system. 
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CHAPTER 4 

COMPARATIVE ANALYSIS 

4.1 Introduction 

South African law of evidence has been classified as belonging to the "Anglo-American" family, I For 

this reason, three countries from the same family were chosen for comparative analysis, This chapter 

does not purport to provide a wide-ranging comparative study of privilege law but rather focuses, in 

more depth, on the approaches to confidential communications - such as psychotherapeutic 

communications - in England, Canada and the United States of America. Section 4.2 focuses on the 

English approach2 It is notable that the English law of evidence, prior to the Interim and Final 

Constitutions, was considered as the principal source of evidence law for South Africa] Section 4,3 

studies the Canadian approach to privilege, As Canada's human right framework is similar to South 

Africa's, their approach provides useful guidelines to developing better protection against the 

infringement to privacy and human dignity, Finally, section 4.3 focuses on the introduction of 

psychotherapeutic privilege in the United States of America. The approach to establishing 

psychotherapeutic privilege on both a federal and state level provides invaluable insight into what 

arguments were used for adopting the privilege and what problems have been encountered by the 

courts since its introduction, 

Zeffeltt warns that legal comparativism is full of dangers, He explains that first, it is impossible to 

understand the niceties of a legal system foreign to our own.4 This increases the chances of 

implementing a thin or incorrect legal principle, Second, assurance that comparative study remains up 

Schwikkard Principles of Evidence 25, The South African legal system is however hybrid, consisting of bOlh English 
and Roman-Dutch law. The application of either English or Roman-Dutch principles depends on the area of law. The 
two systems are also often intertwined. K Zwiegert and H Katz An Introduction to Comparative Law 3 ed (1998) 235. 
See also Zeffertt Law of Evidence 5-12 for a discussion of the history of the law of evidence. 
It should be noted thaI this thesis, for the pUljJoses of clarity, only refers to England and English law, The "English 
legal syslem" does however include both England and Wales, For a thorough explanalion of the English legal syslem 
sec further F Cownie and A Bradney English Legal System in Context (2000) 1-2l. 
A O'Dowd Th e Law of Evidence in South Africa (1963) 2; Schwikkard Principles of Evidence 25, 
ZeffeItt Law of Evidence 20, 
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to date is difficult.5 Third, the context within which laws are created differs from country to country6 

A legal principle may therefore be well-suited to one legal system but not necessarily ours 7 There is 

merit to these concerns. Care should be taken against adopting foreign law uncritically. However, 

avoiding comparative analysis because of these risks would deprive our legal system of the opportunity 

to advance its own jurisprudence. For example, O'Regan J when refening to legal comparativism in K 

v Minister of Safety and Sect/rill writes: 

"It would seem unduly parochial to consider that no guidance, whether positive or negative, could be drawn 

from other legal systems' grappling with issues similar to those with which we are confronted. Consideration 

of the responses of other legal systems may enlighten us in analysing our own law, and assist us in developing 

it further. It is for this very reason that our Constitution contains an express provision authorising courts to 

consider the law of other countries when interpreting the Bill of Rights. It is clear that in looking to the 

jurisprudence of other countries, all the dangers of shallow comparativism must be avoided. To forbid any 

comparative review because of those risks, however, would be to deprive our legal system of the benefits of 

learning and wisdom to be found in other jurisdictions. Our courts will look at other jurisdictions for 

enlightenment and assistance in developing our own law. The question of whether we will find assistance will 

depend on whether the jurisprudence considered is of itself valuable and persuasive. If it is, the courts and our 

law will benefit. Ifit is not, the courts will say so, and no harm will be done.'" 

Zwiegert and K6tz support O 'Regan J's approach to comparati vism. They write that comparative 

analysis generates knowledge and solutions to problems that would not have otherwise been 

considered. lo This is especially the case in developing legal systems or in areas needing legal refonn. II 

Zwiege11 and K6tz advise however that two questions should be asked before proposing the adoption 

of a foreign solution: first, whether the solution developed is successful in the country of origin and 

5 Ibid. 
6 Ibid. 

Chaskalson P warns of this in S v Makwanyane 1995 (3) SA 391 (CC) para 39 before beginning a comparative study on 
the different constitutional approaches towards the abolition or establishment of the death penalty. He writes "in 
dealing with comparative law, we must be in mind that we are required to construe the South African Constitution, and 
not an international instrument or the constitution of some foreign country, and that this has to be with due regard to our 
legal system, our history and circumstances, and the structure and language of our own Constitution." 
(2005) 9 BCLR 835 (CC). 
Para 34~35. For a discussion on the merits of constitutional comparativism see L Ackermann "Constitutional 
Comparativism in South Africa" (2006) 123 SAL! 497. Footnotes omitted. 

10 Zwiegert and Katz Comparative Law 15 . 
II Ibid. 
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second, whether it is suitable for the country seeking to adopt it. 12 Therefore Chapter 5 will critically 

assess whether any of the solutions provided have been successful and whether they would be well­

suited to South African law. 

4.2 England 

4.2.1 Introduction 

Presently, arguments for the protection for psychotherapeutic communications against forced 

disclosure in England can be di vided into two categories : professional privilege and the law of 

confidentiality.13 The development and use of public interest immunity further complicates the matter. 

It is accepted that, in general, English law wishes to protect any confidential infolTI1ation from being 

disclosed.1 4 The difficulty arises in determining the boundaries of that protection. As confidentiality is 

not absolute, there are exceptions. These include instances where the professional has information on 

any form of ten-orist activity,15 when there is suspicion of child abuse l6 and when ordered by the court 

to break any confidentiality agreement. The focus will be on the final exception. Section 4.2.2 will 

give a brief outline of private privilege law in England. Following from this, section 4.2 .3 will 

consider any possible arguments for privilege for non-legal professionals such as psychotherapists and 

12 Zwiegert and K6tz Comparative Law 17. 
IJ C Tapper Cross and Tapper 011 Evidence lI ed (2008) 495. 
14 Confidential information can be protected under the common law or legislation. The Data Protection Act 1998, for 

example, governs all data co llected on individuals in a number of contexts. Section 60 of the Act makes it a criminal 
offence to disclose personal data without the proper justification. This includes data that is in the public interest, data 
that can help to prevent crime, or if the person to whom the data relates has given consent. As psychotherapists are 
nonnally provided with personal infonnation, the Act impacts 0 11 how their records should be managed. As records do 
vary from direct observational data and the therapist's own personal notes to the client's general information, the Act 
creates some difficulties for English psychotherapists in deciding how the records should be stored and knowing when 
disclosure is allowed. See further P Jenkins Counselling, Psychotherapy and the Law 2 ed (2007) 131·137; R Patten den 
The Law of ProfeSSional-Client Confidentiality: Regulating the Disclosure of Confidential Persollal Information (2003) 
8 1·82 and 607·640. In tenns of the common law, disclosure should only be granted if it does not constitute a 
contractual breach or failure to uphold a common law duty of confidentia lity. See also A Layton "Setting the Scene 11: 
The Perspective of the Sympathetic Outsider" (2003) 20(2) British Journal of Psychotherapy 149 at 149. 

IS Terrorism Act 2000. Failure to report is a criminal offencc. Scction 19 of the Act. 
" Secti on 47 of the Children Act 1989. 
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whether public interest immunity may be applied. The impact of the Human Rights Act 1998 will also 

be touched upon in Section 4.2.3. 

4.2.2 Introduction to Private Privilege 

English law recognIses only a few private privileges. These include inter alia, legal professional 

privilege; 17 litigation privilege; 18 the privilege against self-incrimination and "without prejudice" 

privilege. 19 A limited form of privilege is also afforded to the communications made for the purposes 

of reconciling marital relationships 2o Known as "matrimonial reconciliation privilege,"21 concessions 

made between parties for the pUlposes of avoid ing litigation cannot be used in litigation should 

negotiations fail. 22 The rationale is similar to "without prejudice" privilege,23 and applies to any 

intennediary. It may also include communications between marital counsellors and their clients as 

long as it is for the purposes of reconciling the marriage or in assisting the spouses in reaching an 

. bl . 24 amlca e separatIOn. 

11 See Tapper Cross and Tapper Chapter 9 (2) for a comprehensil'e study on legal professional pri vilege. 
18 Litigation pri vilege developed fTom legal professional privilege. It protects communications between a legal 

adviser:client and third parties. For a thorough discussion on litiga tion privilege see C Passmore Privilege 2 ed (2006) 
Chapter 3 and Tapper Cross and Tapper 438. 

19 C Hollander "Privilege" in M Howard (ed) Phipson on Evidence 15 ed (2000) 504-505; Tapper Cross and Tapper 447; 
Pattenden Professional Confidentiality 537. 

20 Establi shed by the Court of Appeal in McTaggart v McTaggart [1948]2 All ER 145; R v Pabani (1994) 89 CCC (3d) 
437. The priv ilege only applies in civil proceedings. 

21 Passmore Privilege 63, Pattenden ProfeSSional Confidentiality 538. 
22 Passmore Privilege 63. 
23 McTaggart v McTaggart 145; Passmore Professional Confidentiality 64. 
" Pattenden Professional Confidentiality 538. See also Tapper Cross and Tapper 507-508. 
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4.2.3 The Position of Non-Legal Professionals 

4.2.3.1 Private Privilege 

In 1963, Lord Denning MR in Attorney-General v Mulholland and Foster,25 explained the position of 

non-lega l professionals as follows : 

"The only profession I know which has been given a privilege from disclosing the information to a court of 

law is the legal profession ... Take the clergyman, the banker and the medical man. None of these is entitled to 

refuse to answer when directed by a judge. Let me not be mistaken. The judge will respect the confidence 

which each member of these honourable professions receives in the course of it and will not direct him to 

answer unless not only is it relevant but also it is a proper and, indeed, necessary question in the course of 

justice to be put and answered. ,,26 

This position is well established in the English Courts. Professionals that have been expressly denied 

. . I ··1 . I d d· I d 27 b k 28 .. I d· 29 30 d commumcallOna pnVI ege mc u e me lca octors, an ers, spmlua a vlsers, accountants an 

" [1963]2QB477. 
26 489. 
27 Nuttal v Nuttal (1 964) 108 SJ 605. The Court rejected doctor-cli ent privilege and held that the psychiatrist must either 

disclose the con fidential infonnation or be imprisoned for contempt of court. See also Duchess of Kingston 's Trial 
(1776) 20 How St Tr 355 at 572-573; Garner v Garner (1920) 36 TLR 196 at 197. 

28 Tow·nier v National Provincial and Union Bank [1924)1 KB 461 at 473-486; Robertson v Canadian Imperial Bank oj 
Commerce [1995) 1 All ER 824. 

29 Dli Barre v Livette (1790) I Peake 108; Wheeler v Le Marchant (1881) 17 Ch D 675 at 681. 
30 Chan trey Martin (A Firm) v Martin [1953) 2 All ER 69 1. This case dealt with a firm of chartered accountants who 

were suing a former employee. The quest ion was whether all working documents concerning a cl ient company should 
be disclosed by the plaintiffs. The plaintiffs argued that the company's documents were privileged because they were 
created under an agreement of professional confidence. The court rejected this argument stating that "outside the area 
of legal professional privilege, which is not in question here, we do not think this is a sufficient ground for refusing an 
order for production". 
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journalists31 The Law Committee and Criminal Law Revision Committee have also both opposed any 

claim for the statutory development of new privileges in both civil and criminal matters J2 

The problem does not end here, however. As Lord Denning MR states, the courts will not easily order 

professionals to break their oaths to keep information confidential. In 1965 for example, Dr Anne 

Hayman, a practising psychotherapist, publicly explained to both the media and the COUlt why she 

refused to disclose evidence about one of her clients in court. She had complied with the subpoena to 

attend a high court trial, but during proceedings refused to answer any questions put to her. Explaining 

her reasons in an article in the Lancet, she stressed that the practise of courts relying on information 

gathered by psychotherapists is fraught with problems3) These ranged from the lack of objectivity by 

the therapist when gathering any infonnation, J4 to the fact that the infonnation gathered may differ 

depending on the method of treatment used by the professional,)5 and not least, the oven·iding 

professional responsibility of psychotherapists to maintain confidentiality.J6 In conclusion she stated 

that both ' li]ustice, as well as our [the profession'S] ethic, is likely to be served best by silence,,3? Her 

argument persuaded the court not to bring any charges against her for being in contempt of court. This 

indicates that should a professional provide a coherent argument as to why confidentiality should not 

be breached, the courts may be disinclined to punish them for being in contempt of court38 This is 

especially if the evidence might not be relevant. Unfortunately, this case provides a rare exception to 

the general rule that failure to disclose when court ordered to do so will amount to an offence, and does 

31 Lord Parker CJ in Attorney-General v Clollgh [1964] 1 QB 773 at 792 held that "The law has not developed and 
crystallised the confidential relationship in which [the press] stand[s] to an infonnant into one of the classes of privilege 
known to law. Since then, journalists have been granted limited statutory pri vi lege under the Contempt of Court Act 
1981. See fUl1her Passmore Privilege 61. 

32 16!h Report on the Law Refonn Committee. See C Tapper "Law Reform Committee: 16th Report on Privilege in Civil 
Proceedings" (1968) 31 Modern Law Review 198 for a discussion on the report. II" Report of the Criminal Law 
Revision Committee. Taken from Tapper Cross and Tapper Evidence 497. 

33 A Hayman "Psychoanalyst subpoenaed" The Lancel 16 October 1965 in P Jenkins Legal Issues in COllnselling and 
Psychotherapy (2002) 22. 

34 Jenkins Legal Issues 23. 
35 Jenkins Legal Issues 22- 23 . See s3.3.3 of this thesis. 
36 She emphasised this responsibility further by confirming that she would maintain confidentiality even if the client gave 

consent to disclose. 
37 Jenkins Legal Issues 23. 
38 This is not always the case. See previously NUllal v Nuttal whereby the judge emphasised that failure to di scl ose would 

result in a contempt of court being charged. 
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not provide any decisive guidelines to psychotherapists as to how to act when faced with such an 

ethical dilemma. 

English courts have nonetheless become aware of the conflict between professional confidentiality and 

forced disclosure. This is especially evident in cases where claims for public interest immunity have 

been made. 

4.2.3.2 Public Interest Immunity (PIll 

Public interest immunity has developed considerably since Duncan v Cammell Laird39 "Crown 

privilege", as it was then known, granted State ministers the power to certify that certain governmental 

infOlmation must remain secret and immune from court disclosure4o An application for the privilege 

would succeed if the COUl1 was provided with a certificate indicating the need for secrecy41 The court 

itself could not inspect the validity of the claim once such a certificate was provided.42 The infonnation 

was therefore kept secret from the courts as well. The court 's willingness to accept the overarching 

power of the executive over potentially relevant evidence was influenced by the times. Duncan dealt 

with a damages claim during World War II in connection with the sinking of a British submarine43 No 

survivors of the tragedy could give an account of the event and thus the only way to detennine what 

had caused the accident was by inspecting the submarine's construction plans.44 During a time of war, 

disclosure of these plans would have caused significant harm to the public interest. The House of 

Lords was therefore willing to uphold a claim for Crown Privilege, provided it was requested in the 

proper form. Thereafter, Crown Privilege was expressly recognised in the Crown Proceedings Act 45 

]9 [1942] AC 624. For a good explanation ofthe case see Hollander Phipson 607. 
40 642. 
41 [bid. 
42 It should be noted that the even though the Court accepted that it should not inspect documents marked as privileged, 

the COUlt emphasised that such executive power should not be used lightly. 638-642. 
43 625. 
44 Only four of the crew survived the tragedy. 626 
45 Section 28 of Act 1947. 
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The main problem with Duncan's approach was that once information was certified as privileged, the 

Courts did not have the power to investigate whether the claim was appropriate or not. After World 

War II ended, this became increasingly unacceptable. Thus, in Conway v Rimmer46 the House of Lords 

reconsidered the application of Crown Privilege. The House held that the courts had the power to 

inspect any documents claimed as privileged 4 7 Upon inspection, the courts were also allowed to 

decide whether the public interest would be best served by non-disclosure and whether this outweighed 

the public interest in accessing all information during litigation4 8 It was held that the power to decide 

non-disclosure on grounds on public interest would rest with the courtS.49 After Conway, Hollander 

and Crane explain that claims of Crown Privilege fell under even more scrutiny,5o ultimately 

developing to what is now more commonly known as Public Interest Immunity (PII).5t 

A leading case that considers confidentiality, privilege and PI! is D v National Society for th e 

Prevention of Cruelty to Children, decided during the late 1970 's.52 The NSPCC, a well-established 

society that deals with matters of child abuse, had received infOlmation from a caller that the plaintiff 

and her husband were maltreating their 14-month-old child. Soon after the call, the society sent an 

inspector to investigate the complaint. The complaint turned out to be unfounded: the child was in 

good health . The mother on the other hand suffered immense psychological di stress as a result of the 

visit. She was diagnosed with severe clinical depression and other health problems. Consequently, the 

plaintiff sought restitution for the harm done by the society. In order to pursue the matter, the plaintiff 

wanted access to all the society'S records relating to the complaint. This included access to the records 

46 [1968] AC 910. For a discussion of the facts see Hollander Phipson 608. 
47 954D; 964D. 
48 Per Lord Reid: "[I]t is universally recognised that here there are two kinds of public interest which may c lash. There is 

the public interest that harm shall not be done to the nation or the public service by disclosure of cel1ain documents, and 
there is public interest that the admini stration of justi ce shall not be frustrated by the withholding of documents which 
must be produced if justice is to be done." 940D. 

49 The House also distinguished between "class" and "content" claims. Class claims were defined as dealing with an 
identifiable class or group of documents such as cabinet minutes o r documents relating to policy making. Class claimed 
immunity provided a fairly broad scope of protection against disclosure: classes of documents re levant for the effecti ve 
fUllctioning of the public service were protected aga inst disclosure. Contents c laims were, as the name suggests, 
dependent on the content contained in any singular or particular document. 937C. 

50 Air Canada vSecretO/yofTrade (No.2) [1983] 2 AC 394; HowardPhipson 609. 
51 Crown Privi lege is now largely considered as a misnomer. D v NSPCC [1977] 1 All ER 589 at 609 and Rogers v Home 

Secretary [1973] AC 388 at 400. 
52 The decisions in both the Court of Appeal Civil Division [1976]2 All ER 993 and House of Lords [1977]1 All ER 589 

wi ll be considered . Take note that National Society for the Prevention of Cruelty Lo Children is abbreviated to NSPCC. 
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identifying the caller. The society refused to grant this, as it had promised that the infOlmer 's details 

would remain confidential53 The society argued that an agreement of confidentiality encouraged 

callers to come forward about any child abuse concerns . The society consequently claimed PII on the 

grounds that it was in the public's interest not to inhibit the willingness of people to report abuse. The 

original judicial officer rejected this argument and ordered discovery, which was successfully reversed 

on appea l. The matter then reached the Court of Appeal. The decision of the appeal court was not 

unanimous. The majori ty, per Scarman LJ and Sir John Pennycuick, held that PH only applied to 

information kept confidential by central government54 The majority held that the society, even though 

performing a function that was in the public interest, could not claim immunity because it was not 

connected to the functioning of central government. 

In his dissenting opinion, Lord Denning MR held that PIT claims should not be restricted to central 

government secrets. Rather, PIT should apply in any instances where confidentiality played a 

significant role in disclosure. Once confidentiality was established, the court could only order any 

breach of confidential ity if it was in the best interests of the public to do SO.55 In this case, his Lordship 

found that the court did not have sufficient reason to breach the confidentiality agreement between the 

society and the caller. He reasoned that it was in the best interests of the public to secure the 

willingness o f potential child abuse infonners to disclose their concerns to the NSPCC. If 

confidentiality were breached, he opined that thi s willingness would be significantly curtailed. He 

fU11her fo und that the reasons behind the request for the society'S records were to identi fy the caller in 

order to sue him or her individually. This he considered as an insufficient validation for di sclosure. 56 

In an appeal to the highest court, the House of Lords tried to reach a compromise between the two 

different opinions 5 7 First, the House of Lords unanimously held that PII claims were not restricted to 

central government interests. Rather, claims grounded in public policy should be analogous to 

S3 The society's leaflets contained the sentence "Your name, and the infonnation you g ive for the purposes of helping 
children, wi ll be treated as confidential". D v NSPCC [1977]1 All ER 589. 

54 Per Scamlan LJ "state interest alone can justify the withholding of relevant documents on the ground of public interest 
from discovery in properly constituted proceedings". 1005. 

" 999-1000. 
56 1001. 
57 C Tapper Cross and Tappe/' On Evidence 10 ed (2004) 524. 
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previously protected communications or infonnation. 58 Lord Diplock explained that PI! should not be 

interpreted as another form of "Crown Privilege". The House of Lords held that even though public 

policy arguments had previously been used to protect information essential to the functioning of 

government, this did not preclude the court from protecting other infonnation in the future. 59 

Following from this, the House of Lords held that the principles protecting police infOimants from 

detection were analogous to protecting infonnants or callers of the society60 

Second, the House of Lords clearly defined the application of PI!. Lord Edmund-Davies, for example 

writes: 

"where (i) a confidential relationship exists ... [or] (ii) disclosure would be in breach of some ethical or social 

value involving the public interest, the court has a discretion to uphold a refusal to disclose relevant evidence 

providing it considers that, on balance, the public interest would be better served by excluding such 

evidence.,,61 

In light of this, all the Lordships held records and the caller 's identity should not be disclosed. 

Third, even although the House reached the same conclusion as Lord Denning MR in the court a quo, 

the House disagreed with his Lordship 's approach. Confidentiality, it was held, could not be used as 

so le ground for non-disclosure. Co ll ectively, the House of Lords approved of the dictum of Lord 

Cross in AIFed Crompton Amusement Machines v CGE'2 that "confidentiality is not a separate head of 

S8 The courts should not be bound or limited by precedent. 
59 He states, "I see no reason and 1 know of no authority for confining public interest as a ground for non·disc1osure of 

documents or information to the effective functioning of departments or organs of central government." 596-597. See 
a lso Lord Hailsham o f MaryJebone who explains (hat there shoul d be scope for development. He points out that the 
courts have developed the doctrine of pri vilege and public interest. 602. 

60 Lord Simon of Glaisdale compares the two as follows: "[There is aJ long-standing and approved authority to the effect 
that sources of police infOlmation are not subject to forensi c investiga ti on. This is because li ability to general disclosure 
would cause those sources of infonnation to dry up, so police protection of the community would be affected. Exactly 
the same argument applies in this instant case, if for 'police' you read lNSPCC' and for 'community' you read 'that part 
of the community whi ch consists of chi ldren who may be in peril'. There can be no material distinction between poli ce 
and/or local authorities on the one hand and the appellants on the other as regards protection of chi ldren. It follows that, 
on the stri ctest analogical approach and as a matter of legal rule, the appellants are bound to refuse to disclose their 
sources ofinformatioo. I would therefore allow the appeal." 614-615. 

61 618; see also R v Higgins [1996J I FLR 137. 
62 [1974J AC405; [l973J 2 All ER 11 69. 
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privilege, but it may be a very material consideration to bear in mind when privilege is claimed on 

account of Public Interest,,63 The House therefore confirmed that when considering claims based on 

PlI, confidentiality remained only one factor that must be balanced against any public policy justifying 

disclosure. 

4.2.3 .3 Significant Differences Between PIT and Privilege 

There are three differences between privilege and PII that warrant further mention. The first concerns 

watver. With privilege, a litigant may choose to waive his or her privilege, whilst PII, once 

established, cannot be waived.64 The reason for this difference is explained well in Makanjuo/a v 

Commissioner of Police of the Metropolis,65 in which the court explained that protecting relationships 

or infonnation when it is in the public interest to do so is not a right to be enforced by a litigant, but a 

duty protecting the broader public interest. Consequently, even if PI! is detrimental to both parties 

involved, the overriding duty to protect the public interest will trump any desire to allow disclosure.66 

Therefore, if a PH claim is successful for psychotherapeutic communications, the client would not have 

any control over any communications with their psychotherapist. The court may even uphold PII 

without mention of the immunity from either party. 67 

63 433. Lord Cross then explains that the court should weigh (a) the public interest in not disclosing against (b) the public 
interest in orderi ng disclosure. See Lord Simon of Glaisdale 612 and Lord Hai lsham of St Marylebone 605. 

64 Hollander Phipson 621 ; Pattenden Professional Confidentiality 540. 
65 [1992]3 All ER 617. 
66 "Where a litigant asserts that documents as immune from production or disclosure on public interest grounds he is not 

(if the claim is well-founded) claiming a right but observing a duty. Publi c interest immunity is not a trump card 
vouchsafed to certain pri vileged players to play when and as they wish. It is an exclusionary rule, imposed on 
parti es ... even where it is to thei r disadvantage in litigation ... public interest immunity cannot in any ordinary sense be 
waived since, although one can waive rights, one cannot waive duties." 623 

67 Duncan v Cam mel Laird 641. It is unlikely that this would occur in reali ty, however. Hollander, for example, states that 
should the prosecution or state refuse to claim immunity, the COUtts are not likely to enforce it. Hollander Phipson 614. 
See Ex Parte Wi/ey [1995] AC 274 at 296 where Lord Woolf MR doubted that immunity should be enforced if the 
Minister did not claim it. In Savage v Chief Constable afHants [1997]1 All ER 63 1, the Court of Appeal held that 
should the party choose to waive immunity, there is no public interest in enforcing it. Hollander Ph ipson 625 ft 7. 
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The second difference is that privilege, once established, does not have to be balanced against any 

competing interests at a later date. 68 Claims for PH on the other hand, are considered on a case-by-case 

basis. The court is required to balance public interest immunity against the competing interests in 

granting disclosure for each claim. Therefore, if a claim is successful for one professional, it may not 

be for another. 

The third difference is that the procedure for PI! claims differs significantly depending on the nature of 

the proceedings. This causes some confusion and further complicates the problem of protecting both 

public interest and professional confidentiality. To explain further, PH was claimed originally during 

civil matters. This diminished the opportunity for establishing procedural guidelines for criminal 

matters69 However, it was unacceptable to follow the same procedural guidelines developed for civil 

PI! claims for criminal matters - the interests at stake are significantly different between the two.70 To 

simplify the process, the courts began to divide PH claims into civil and criminal matters. 

(aJ P!! Claims during Criminal Matters 

One of the first leading cases providing procedural guidance was R v Ward,71 where the court required 

that if the prosecution wished to claim PII, notice of the claim would have to be given to the defence. 

Only once both parties were made aware of the claim could the court decide whether the public interest 

favoured non-disclosure.72 Following Ward, the Court of Appeal a few months later in R v Davi/J 

fulther divided PH claims into three different classes.74 The procedure to be followed differed with the 

class of PH claim. The first class required the prosecution to give notice to the defence of the intention 

68 Hollander explai ns that "[t]here is no balancing act to be perfonned by the court; the rules which constitute the law of 
privilege themselves constitute the balancing act between public policy in favour of protecting the professional 
confidences and the public policy in favour of ensuring that materials relevant to the conduct of litigation are disclosed." 
Hollander Phipson 503. 

69 R v H[2004] UKHL 3 para's 18 -33. 
70 The impact of non-disclosure of possibly relevant evidence may resull in the imprisonment of an innocent individual. 

71 [1993] 1 WLR 619. 
12 Ibid. 
13 [1993]1 WLR 613. 
74 617. 
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to claim PI! and of what material would be subject to the claim. The defence were allowed to view the 

infonnation and should thereafter make representations to the court arguing why the claim could be 

rejected. 75 Only then could the court decide whether the claim was valid or not. If the claim fell under 

the second class, the prosecution still had to give notice to the defence of the pending PI! claim, but no 

longer had to disclose to the defence what material was intended to be kept secret. Thus, both the 

defendant and his or her legal counsel were denied access to the material that the prosecution wished to 

claim PH for. The defence therefore had to make representations to the court that the claim did not 

warrant such protection, but ex parte. The third and final form of class was when even ex parte 

app lications could be a danger to the public interest. In these exceptional cases, claims for PI! were 

made without notice to the defence. Should the court find that the claim was not a third class claim, 

the court could order notice to be given to the defence76 

In 2004 the House of Lords in R v H77 held that procedures developed in Ward and Davis placed undue 

responsibility on the courts to determine when PH claims were justifiably in the public interest. Their 

Lordships explained that the procedure unfairly forced courts to decide on too many issues: (I) 

whether the defence should be allowed to make ex parte representations, (2) if non-disclosure would 

be in the public interest and (3) whether it outweighed full di sclosure to the defence. To simplify thi s 

burden, the House of Lords unanimously established clear guidelines that courts should follow for PH 

claims during criminal proceedings78 

7S Ibid. 
76 In 1996, the procedure developed in Davis was enacted in the Criminal Procedure and Investigations Act. Sec 

s3(6),7(5), 14(2), 15(2), 21(2). See also the Magistrates' Courts (Criminal Procedure and Inves tigations Act 1996 -
disclosure Rules. 

77 [2004] UKHL 3. 
78 Para 36 summarised the guidelines as follows: "When any issue of derogation from the golden rule of fu ll disclosure 

comes before it, the court must address a series of questions :(1) What is the material which the prosecution seek to· 
wi thhold? This must be considered by the court in detail. (2) Is the material such as may weaken the prosecution case or 
strengthen that of the defence? If No, disclosure should not be ordered. tfYes, full disclosure should (subject to (3), (4) 
and (5) below be ordered. (3) Is there a real risk of serious prejudice to an important public interest (and, if so, what) if 
full disclosure of the material is ordered? If No, full disclosure should be ordered. (4) If the answer to (2) and (3) is Yes, 
can the defendant's interest be protected w ithout disclosure or disclosure be ordered to an extent or in a way which will 
give adequate protection to the public interest in question and also afford adequate protection to the interests of the 
defence? (5) Do the measures proposed in answer to (4) represent the minimum derogati on necessary to protect the 
public interest in question? If No, the court should order such greater disclosure as will represent the minimum 
derogation from the golden rule of fu ll disclosure. (6) If limited di sclosure is ordered pursuant to (4) or (5), may the 
effect be to render the tlial process, viewed as a whol e, unfair to the defendant? If Yes, then fuller disclosure should be 
ordered even if this Icads or may lead the prosecution to discontinue the proceedi ngs so as to avoid having to make 
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In terms of these guidelines, the court should grant immunity only if an important public interest is 

jeopardised - the "golden rule of full disclosure" should be preserved as much as possible79 This 

meant that should the court agree that disclosure would result in a serious till'eat to the public interest, 

only the most threatening materials or infonnation could be protected against disclosure. Immunity 

could not be claimed to the extent that trial fairness is jeopardised. 80 Furthermore, the court 

established that where necessary, special counsel could be appointed to find a balance between the 

interests of the accused and the prosecution. Such counsel must be objective, and cannot favour either 

"side", but rather ensure that the interests of the accused are met whilst not taking instruction from 

them 8 1 It is interesting to note that the diclwn does not consider situations where the defence refuses 

to disclose any information and the interests of the defence are jeopardised. 

(b) PIl Claims during Civil Matters 

The main consideration during civil matters is whether the information is relevant to the proceedings or 

not82 If the information is found to be irrelevant, a claim of PII becomes redundant83 If relevance is 

established, the court must consider whether the public interest in upholding immunity outweighs the 

public interest in allowing full disclosure. Pattenden notes that this can include considering whether 

the infonnation has already been made public, whether the information can be found through another 

source, whether the infonnation is to be used only for cross-examination and finally, whether the client 

consents to the disclosure. 84 

discJosurc.(7) If the answer to (6) when first given is No, does that remain the correct answer as the trial unfolds , 
evidence is adduced and the defence advanced? It is important that the answer to (6) should not be treated as a final, 
once-and-for-a ll , answer but as a provisional answer which the court must keep under review",3 

80 Para 18. Pal1iaJ non-disclosure is li kely to be the most favourable solution. 
SI Para 22; 37. The appointment of special counsel, usually an advocate, should be considered only as a last resort. 
82 Patlenden Professional Confidentiality 573. 
83 Paltenden Professional Confidentiality 574; Ex Parte Wiley [1994] 3 All ER 420 at 423-424. Air Canada v Secretary of 

State 917. It is even recommended that the judge should even inspect the documents if the party successfully establishes 
that the infol111ation is irrelevant to the proceedings. Taken from Patten den Professional Confidentiality 574. 

84 Pauendcn Professional Confidentiality 574. 
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4.2.3.4 Public Interest Immunity for Psychotherapists? 

Psychotherapists claiming public interest immunity would have to convince the court that protecting 

their clients ' information is in the overall public interest. This may prove difficult as the professional 

must establish that the public interest in protecting against disclosure is more than simply preserving 

professional confidentiality85 For example, in the case of R v Morrow,86 the court recognised public 

interest immunity for abortion clinics because women might resort to illegal abortions if not 

guaranteed a higher level of confidentiality surrounding the procedure. 87 The focus is therefore not on 

the professional rel ationship itself or the promise of confidentiality, but on whether services provided 

by the professional ensure society continues to function effectively. If a higher level of confidentiality 

ensures the success of that service, then PI! may be successful. From thi s perspective, the main ground 

for PI! for psychotherapists is that, without immunity, people would not seek psychotherapy to treat 

mental health concerns. This would affect that person's successful functioning and may have a knock­

on effect on society as a whole. This argument is even more persuasive if it concerns victims of sexual 

violence or trauma88 

A possible concem with this argument is that issues concerning confidentiality remains dependent on 

the judge's discretion. Any assurance that information disclosed during psychotherapy will remain 

confidential during court proceedings thus remains uncertain. Should they be aware of this 

uncertainty, people might remain deten-ed from seeking psychotherapeutic treatment. Furthermore, 

PlI, like privilege, does not consider the client' s right to personal privacy89 The focus is on the 

purpose and function of on the profession itself and the administration of justice. The client forced to 

rely on the professional to protect his or her personal inforn1ation. 

as Patlenden Pro/essional Confidentiality 573. 
86 [1993]14 BMLR54. 
87 54. See also Pattenden Professional Confidentiality 573. 
" Thi s is one of the main propositions accepted in the Canadian case of (M)A v Ryan 1997 (1) SCR 157- see section 4.3.3 

of this Chapter. 
89 A Hall "Confid entiality: A Legal View" in C Cordess Confidentiality and Mental Health (2001) 147. 
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4.2.4 Third Party Disclosure in Criminal Matters 

Another possible solution for psychotherapists requested to disclose professional information during 

criminal proceedings is in terms of s2(1) of the Criminal Procedure (Attendance of Witnesses) Act 

1965 9 0 This provision only concerns infonnation that is in the possession of the professional. A 

psychotherapist who refuses to disclose voluntarily their client's information during criminal 

proceedings may be forced to do so by the prosecution or defence in terms of s2(1) of the Criminal 

Procedure (Attendance of Witnesses) Act. The section provides that where a person is likely to be able 

to give material evidence, or produce any document or thing likely to be material, and will not 

voluntarily do so, the Crown Court may issue a summons requiring disclosure. Before the court issues 

a summons, though, the party seeking disclosure must make an application to the Court indicating why 

the evidence is likely to be material and why the third party (in this case, a psychotherapist) refuses to 

disclose the information. The third party must also be informed about the application and the date of 

the hearing, and that they have a right to make representations to the Court against the application. 

Should the third party wish to make representations, the COUll must be informed of that intention 

within seven days of receiving notice. 9 1 

Tempkin has indicated that s2(1) has some weaknesses. First, seven days might not provide the 

professional enough time to give notice as they would have to contact a legal adviser. Second, only the 

professional, and not the client, is made aware of the application, even though the client does have the 

right to make any representations sun-ounding the disclosure. Third, the choice to defend the client 's 

rights depends solely on the professional92 Pattenden notes Miher that the party seeking disclosure 

would not have had the opportunity to view the infonnation or speak with the professional before 

making the application93 As a result, it is difficult to satisfy the Court that the evidence is material. 94 

90 From 1 April 1999 s2 was amended by 566 of the Criminal Procedure and Investigations Act 1996. The Criminal 
Procedure (Attendance of Witnesses) Act is abbreviated to CPWA. 

9 1 See also Hollander "Attendance of Witnesses" in Phipson 137; J Tcmpkin "Digging the Dirt: Disclosure of Records in 
Sexual Assault Trials'· (2002) 61 (1) Cambridge Law Journal 126·127; Pattenden Professional Confidentiality 505. 

92 Tempkin 2002 CU 128; see also Pithey Thesis 39. 
9J Pattenden Professional Confidentiality 505. 
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Similarly, the prosecution or defence can apply to the Magistrates' Court for access to third party 

infonnation. Section 97 of the Magistrates' Court Act 1980 provides that: 

"Where a justice of the peace ... is satisfied that any person in England or Wales is likely to be able to give 

material evidence, or produce any document or thing likely to be material evidence . .. and that person will not 

attend as a witness of will not produce the document or thing, the justice shall issue a summons ... ,,95 

Both applications require that the party seeking disclosure satisfy the COUlt that the evidence is "likely 

to be material" to the case. An explanation of what is meant by "material" was provided in R v Derby 

Magistrate's Court, ex Parte B96 Conceming s97 of MCA, the House of Lords distinguished between 

evidence in the possession of the Crown and evidence in the possession of third parties.97 Lord Taylor 

of Gosforth CJ stated that even though there is a broad duty on the prosecution to di sclose material in 

their possession, the same could not be said for material held by third palties9 8 When the material is 

held by third parties, the applicant must satisfy the Court that the material is both relevant and 

admissible as evidence99 As such, the COUlt refused to issue a summons for material sought solely for 

purposes of cross-examination. 'oo The same principle has been adopted for the purposes of 

interpreting s2 of CPW A. In R v Azmy,IOI Mitchell J, writing for the Manchester Crown Court, 

considered whether an application in tenTIS of s2(l) could succeed. Azmy, a medical doctor, was 

94 Applications in tenns of 52 are consequently rare. A Mackie and J Brown "A Study of Requests fo r D isclosure of 
Evidence to Third Parties in Contested Trials" (2000) 2 Home Office Research Findings 134. Taken from Pattenden 
Professional Confidentiality 505 fn 564. 

95 Abbreviated to MCA. 
" [1995] 4 All ER 526. The case dealt with the murder and rape of a 16-year-old girl. The appl icant (B) had gone for a 

walk wi th the girl and had originally stated to the pol ice that he was responsible for the murder. Before the trial 
however, the applicant retracted the statement alleging that although he had gone for the walk with the girl, his 
stepfather had committed the offence. The applicant was subsequently acquitted and his stepfather charged with the 
offence. 

97 535. 
98 Ibid. 
99 His Lordships followed the reasoning of Simon Brown LJ in R v Reading Justices, ex Parte Berkshire CC (3 May 1995 

unreported). Simon Brown LJ said: "The central principles to be derived from those authorities are as fo ll ows: (i) to be 
material evidence documents must be not only relevant to the issues arising in the climinal proceedings, but also 
documents admissible as such in evidence; (ii) documents which are desired merely for the purpose of possible cross­
examination are not admiss ible in evidence and, thus, are not material for the purposes o f s97 ... ". 535. 

100 Ibid. 
101 [1996]34 BMLR45. 
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charged with indecent assault by the complainant, a fonner patient of his. 102 The complainant had 

sought counselling at a Sexual Assault Centre because of the assault. Dr Azmy thereupon sought 

access to the counselling records that were in the possession of the Centre. 10) The defence argued that 

the records were material for the purposes of cross-examination. Mitchell J however, referring to 

Derby Magistrate's Court, held that s2(I) should not be used to gain access to material solely for the 

purposes of cross-examination. 104 The court rejected the application, holding that: 

"I have no doubt at all that Mr Fortune's [defence counsel] principal purpose in seeking the disclosure of the 

document is to equip himself with the material for cross-examination in the event of the complainant's account 

in the witness box differing from that contained in the document... Certainly, Mr Fortune cannot advance any 

reason of substance for supporting that such material is to be found in the document."lo, 

This matter indicates that the courts are unlikely to find that infonnation sought solely for the purposes 

of cross-examination as warranting forced disclosure of confidential communications. This provides 

some deten'ent against utilising psychotherapists as third party witnesses for the purposes of either 

fishing for personal information or scaring complainants into silence. Materiality however does not 

consider what possible prejudicial impact forced disclosure may have on the profession or the client. 

4.2.5 Human Rights Act 1998 

The HRA encourages all English law to be considered through the prism of human rights standardsw6 

The HRA was enacted to give effect to a number of rights set out in the European Convention on 

Human Rights. 107 The HRA does not force Convention rights to become part of English law but rather 

102 47. 
103 Ibid. 
104 49-50. 
105 53. 

106 1 l owell and 1 Cooper "Introduction: Defining Human Rights Principles" in 1 lowell and 1 Cooper (eds) Understanding 
Human Rights Principles (2001) 3 ; see also Pattenden Professional Confidentiality 568. 

107 Courts must try to achieve this irrespective of whelher the litigants are plivate or public. R v Lampert [200 I] 3 All ER 
577 para 28. Application of the HRA is both horizontal and vertical. See sl-3 of the Act; Pattenden Professional 
Confidentiality 55. 
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encourages laws to be interpreted and applied in a manner that best supports the principles as described 

in the Convention. 108 For the purposes of this study, the most relevant are Articles 8 and 6 of the 

Convention, dealing wi th privacy and the right to a fair hearing respectively. 

Article 8(1) states, "everyone has the right to respect for his private and family life, his home and 

correspondence", with which public authority cannot interfere unless by law, or unless it is in the 

interests of society. 109 The right applies very broadly and includes professional confidentiality. 110 The 

right could potentially be used to emphasise the need fo r the courts to protect against forced 

disclosure. I II However, there are three points that water down the usefulness of art 8(1 ) for the 

psychotherapeutic relationship. First, it only encourages the privacy of others to be respected. This 

means that even though the importance of privacy is highlighted, the ri ght to privacy is not as 

influential as South Africa 's constitutional right to privacy. Second, the right can be interfered with if 

there are valid aims that justify its infringement. Shorts and de Than note that this li st of possible 

interferences is long indeed. 112 Third, directly concerning the disclosure of personal information during 

proceedings, the court has to balance the right to privacy with the right to a fair hearing enforced in 

Article 6. 

The scope of article 6 is broad - governing fairness in both civil and criminal proceedings. This is 

especially so for criminal proceedings. 1I3 Pattenden notes that the article could demolish professional 

confidentiality if applied directly," 4 as a professional who has knowledge of personal information 

relevant to litigation could be forced to disclose the information on grounds of the right to a fa ir trial. 115 

Also, the article guarantees litigants the right to a public hearing."6 As with the right to privacy, the 

right to a fair hearing is not absolute. The professional can argue that non-disclosure will not reduce 

108 S Grosz, J Beatson, P Duffy Human Rights: The 1998 Act and the European Convention (2000) 10 
109 Art. 8(2). 
110 The right to respect privacy extends to legislation. (s3(1) of the HRA). Patlenden Professional Confidentiality 57. 
11 1 Section 6( 1) states that any public authority, for example the courts, mllst avoid infringing convention rights. 
112 See fu rther E Shorts and C de Than Human Rights Lmv in the UK (2001) 64. 
113 Section 6(3) enforces a number of minimum rights for those charged with a criminal charge. See Short and De Than 62 

and chapter 3 for a thorough discussion. 
1\4 Pattenden 62. 
liS Ibid. 
116 Ibid. 
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the effectiveness of the right. Furthennore, all convention rights are considered to be of equal value. 

Therefore, when there is a clash between two convention rights, the courts must seek to reach a balance 

between the twO. ' 17 The Act highlights the significance of the ri ght to privacy, but in view of the broad 

scope of the HRA, it provides little solace for those seeking to develop a new privilege or PI! claim for 

psychotherapeutic communications. 

2.4.6 Conclusion 

South African law of evidence can learn some important factors from the English law approach. First, 

any arguments for privilege or similar should not attempt to follow an "all or nothing" tactic. The 

English courts have rejected any claims for privilege akin to that of the legal professional, but have 

nonetheless considered preserving the secrecy of certain specific confidential relations by means of 

arguing PI! or resorting to a number of fragmented legislative "loopholes". The English position, as a 

consequence, remains unclear. Second, it is unlikely that if a psychotherapist is ordered to disclose 

confidential communications by the court, he or she will be able to avoid all disclosure. Rather, a 

request for partial di sclosure under certain agreed conditions could be an acceptable resolution between 

full evidential disclosure and mental health confidentiality. This is similar to the Canadian position. I 18 

Third, South African law should avoid the piecemeal approach to professional confidentiality in mental 

health law. There remains a large amount of unceltainty regarding the position of psychotherapeutic 

conununications in English law. Jamieson and Bond, for example, feel that "the coexistence of 

different approaches to confidentiality makes for a complicated and fragmented legal approach to 

confidentiality in which it is sometimes difficult to be certain about how the law would be applied in a 

case involving a counsellor". I 19 

The lack of a coherent approach is not unique to psychotherapists. In general, both medical and mental 

health professionals are uncertain of the boundaries of confidentiality. 120 Privilege and public interest 

117 See DOl/glas v Hello! Ltd [200 1] 2 All ER 289 para 136. Pattenden Professional Confidentiality72-73. 
118 See previous section on Canadian pos ition discussed be low. 
119 A Jamieson and T Bond "Confidentiality. Counselling and the Law" (2003) August British Association/or Counselling 

and Psychotherapy 1 at 2. 
120 Hall Confidentiality 147. 
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immunity claims remain largely unsuccessful or fragmented. This indicates that perhaps the most solid 

argument for protecting psychotherapeutic information is that any evidence gathered would not be 

relevant to the proceedings. This responsibility would belong to the psychotherapist. 

4.3 Canada 

4.3.1 Introduction 

Canadian law traditionally recognised a limited number of communications as deserving privilege. I2 1 

The privilege could only attach to communications made in confidence and within the context of a 

special class of relationship that the legal community found to have earned additional protection. 122 

Commonly termed as "class privilege", the party claiming this fornl of privilege had to prove that the 

communications were under a protected class of relationship. More recently, however, a second 

category of privilege has been established under the common law, namely case-by-case privilege. This 

privilege is applied on a case basis rather than under the umbrella of a particular class or relationship. 

Section 4.3.2 will discuss what is meant by class privilege and whether an argument for 

psychotherapeutic class privilege would be successful in Canada. This provides a useful comparative 

framework for South African jurisprudence, as the law of private privi lege in South Africa appears to 

be analogous to the Canadian class privilege. Following from this, the development of case-by-case 

privilege will be examined in section 4.3.3. 

Parliament has also enacted provIsIOns m the Canadian Criminal Code that provide additional 

protection of personal records during sexual assault trials. 12l Because psychotherapy records are 

categorised as personal records, section 4.3.4 will discuss these provisions in more detail. 

121 Pri vileges were established by either common law or statute. A (L.L) v B(A) 1995 (4) SCR 536 para 37. 
m B McLachlin "Confidential Communications and the Law of Privilege" (1977) 11 U Brit Co/urn L Rev 266 at 266. 
I2l Bill C - 46 (1996-1997) as amended into the Canadian Criminal Code, seclions 278.1 10 278.91. 
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4.3.2 Class Privilege 

Class privilege adopts what McLachlin J (as she then was) refers to as an "all or nothing" approach.124 

Once class privilege is established. all communications and records connected to the relationship are 

considered as prima facie inadmissible. 125 Even class privi leges are not absolute, though. In R v 

Seaboyer. 126 for example, it was held that informer and solicitor client privilege could be limited in 

circumstances where the accused ' s innocence is jeopardised by non-disclosure. 127 

In order for class privilege to exist, public policy interests must outweigh the public's interest in the 

truth-seeking function of the courtS.128 Class privileges established under the common-law include: 

soli citor-client privilege,129 the privileges against self-incrimination, public interest immunity, informer 

privilege and statements made "without prejudice" during negotiations. 13o The on ly privilege created 

under statute is marital privilegel31 As class privileges are developed primarily by the common law, 

the cou11s have considered arguments for establishing new class privileges. For the purposes of 

explanation, two significant judgments of the Supreme Court of Canada wi ll be examined further: R v 

Gruenke. 132 decided in 1991, andA(L.L) vE(A).1 33 decided in 1995. 

124 M(A) v Ryan 1997 (I) SCR 157 para 18. 
125 C Boyle el al The Law of Evidence: Fact Finding. Fairness. and Advocacy (1999) 698. 11 is important 10 note that lhese 

privileges are not absolute and can yield to the accused 's right to make full answer and defence, see M(A) v Ryan 1997 
(I ) SCR 157 at 607; A (L. L) vB. (AJ para 37. 

126 199 1 (2) SCR 577. 
127 607. Pattenden explains that this exception is narrowly defined. The accused must prove that there is a "genuine risk of 

wrongful conviction if the pri vileged evidence is withheld ." Pattenden Professional Confidentiality 552. 
128 Even the Law Reform Commission of Canada recommended that new privileges be subject to limitation. Section 41 

s tates:"A person who has consulted a person exercising a profess ion fo r the purpose of obtaining profess ional services, 
or w ho has been rendered such services by a profess ional person, has a privilege against disclosure of any confidential 
communication reasonably made in the course of the relationship, if in the circumstances, the public interest in the 
pri vacy of the relationship outweighs the public interest in the administration of justice." Section 41 of the Report on 
Evidence (1975). Taken from A (L.L) v B.(A.) para 43. 

129 Solicitor-client pri vi lege (as it is known in Canada) is based on the policy that it is necessary for the functi oning of the 
legal system. Geffen v Goodman ESlale 199 1 (2) SCR 353; Solosky v The Queen 1980 (1) SCR 82 1; Boyle Evidence 
(1999) 700. 

130 McLachlin 1977 U Brit Cohnn L Rev 266-267. 
131 Section 4(3) of the Canada Evidence Acl RSC 1985, c C-5; A(L.L) v B(A.) para 38. 
m 1991 (3) SCR 263. 
l33 1995 (4) SCR 536. 
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In R v Gruenke, the Supreme Court considered whether priest-penitent communications could be 

protected by class privilege.1J4 Lamer CJ held that in order to justify such a class privilege, policy 

reasons supporting religious communications must be as compelling as the policy reasons behind 

solicitor-client communications.1J5 Referring to the policy justification for so licitor-client privilege, the 

Court found that such communications were essential to the efficient functioning of the legal system. 136 

It was accepted that solicitor-client communications were "inextricably linked with the very system 

which desires the disclosure of the communication.,,137 This placed so li citor-client communications in 

a unique position that religious communications could not be equated with. 138 As a result, although the 

court recognised the value of religious freedom, the court rejected the argument for class privilege. 139 

A(L.L) v B(A) specifically dealt with counselling records and is therefore central to this enquiry. The 

facts are as follows: when the appellant was six years old, the respondent allegedly sexually assaulted 

her. Ten years later, the appellant went for counselling for the assault at two institutions (the second 

and third appellants). Fo llowing charges of sexual abuse, the respondent issued a subpoena duces 

tecum requesting access to all the counselling records from both institutions. Both institutions refused 

on two grounds: that respondent must prove that the records would be relevant to the proceedings, and 

that even if relevant, the records were nonetheless privileged. 140 The court of first instance14 ! held that 

there was no statutory basis for classifying such records as privileged and that traditional classes of 

privilege created by the common law were not applicable.!42 The court also rejected the argument of 

relevance, stating, somewhat vaguely, that "there may be inf01111ation at hand that is relevant to the 

issue. ,,!43 The appeal to the Ontario Supreme Court also proved unsuccessful. 144 The matter ultimately 

reached the Supreme COUlt of Canada. 

134 Para 14. The Court also refers to class privilege asprima/acie privilege. 
135 Para 32. Similarly, L'Heureux-Dube 1, writing for the majority in A(L.L) v B(A) , confimlS that the common-law 

approach for establishing class privi lege is based on compelling policy reasons. Again, she writes that any pol icy reason 
supPOIting a new class privilege must be equitable with the policy reasons for solicitor·c lient communications. Para 39. 

136 This is also one of the founding principles of legal professional privilege in South Africa. See Chapter 2, s2.4. 1 above. 
137 Para 32. 
138 Ibid. 
139 Ib id. 
140 Para 10. 
141 The Ontario Court of Justice, General Division. 
142 Para 10. 
143 Ibid. 
144 The decision was based on jurisdictional grounds that are irrelevant for the purposes of this study. For further 

infonnation see A(L.L) v B(A.) 199537 CR (4~) 170. 
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The Supreme Court held that the justification for class privilege was conventionally founded on 

utilitarian principles, but new privileges based on individual Charter values, such as privacy, should be 

considered. '45 However, any class privilege must remain grounded on public policy because it remains 

an evidential rule that impedes the search for truth - a fundamental component of the Canadian 

adversarial legal system. '46 In conclusion, although the Court recognised that there are strong 

arguments for protecting the confidentiality of counsellor-sexual assault communications,'41 these did 

not justify a class privilege. First, because the infonnation could be relevant, complete inadmissibility 

of such infonnation could prevent an accused from providing a full answer and defence. 148 Second, 

there were significant problems in composing the boundaries for such a class of relationship. Unlike 

the legal profession, counsellors dealing with clients who have suffered sexual trauma may be 

psychologists, psychiatrists, medical doctors, school counsellors and those working in counselling 

centres . 149 

Consequently, L'Heureux-DuM J writing for the majority was of the view: 

"that recognizing a class privilege in criminal trials for private records relating to sexual assault complainants 

is not the best way to serve the interests of justice. As argued by the appellants ... there are strong public policy 

considerations whieh may favour non-production of private records relating to sexual assault complainants in 

criminal trials, but on balance, I conclude that class privilege is not the avenue which should govern the extent 

of production of private records held by third parties in criminal trials." l5o 

Both cases suggest that it is difficult to establish a new class privilege. Considering that the argument 

for class privilege was not successful for sexual trauma or violence counselling, it is probable that any 

wider claim for class privilege concerning all psychotherapeutic communications is unlikely to be 

145 Para 34-35. 
146 Para 66. 
147 The arguments raised were: "(1) Sexual assault counsell ing relationships are based upon and depend on confidentiality; 

(2) without confidentiality, sexual assault victims will be deterred from seeking counselling; (3) the deterrent effect of 
disclosure which leads to under-reporting of sexual assault cases undclmines the effectiveness of the criminal justice 
system; (4) records of statements made in the course of sexual assault counselling arc both hearsay and inherently 
unreliable and, (5) the common law plinciples governing privilege need to be in step with Charter values". Para 54. 

148 Para 66. 
149 Para 70-72. 
150 Para 74. 
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successful. Should South African courts adopt a similar approach, any confidential relationships apart 

from those related to the legal profession, would not receive protection against disclosure. Canada, 

unlike South Africa however, has developed two significant alternatives to class privilege: first, case­

by-case privilege and second, the statutory protection of personal records during sexual assault trials. 

Notably, both the Gruenke and A(L.L) v B(A) judgments considered whether case-by-case privilege 

would be better suited for confidential communications. When considering case-by-case privilege, the 

courts will take into consideration the circumstances of each case to determine whether a claim for 

privilege should succeed. For example, in Gruenke, the argument for case-by-case privi lege was 

unsuccessful because the communications made to the pastor had not been made in confidence. 151 As 

confidentiality is the raison d'etre of any privilege, any claim for privilege would not succeed. 152 In 

reaching their conclusion however the Court emphasised that should circumstances dictate otherwise, a 

different conclusion could be reached in future matters. 153 In A(L.L) v B(A), L'Heureux-Dube ] 

discussed whether case-by-case privilege was the appropriate approach for protecting sexual trauma or 

violence counselling communications. She concluded that, as case-by-case privilege is ad hoc in 

nature, the main policy reason arguing case privilege would not be met. To explain, complainants 

would remain unsure whether their communications would continue to be confidential even if the 

matter becomes litigious. Victims/survivors of sexual violence could therefore still be deterred from 

seeking counselling. Consequently, even case-by-case privilege was rejected. 154 L'Heureux-DuM J 

thus favoured the two-stage approach developed in R v 0 'Connorl55 as the best approach to effectively 

balance the different interests involved.156 

4.3.3 Case-by-Case Privilege 

It is evident that the courts routinely rejected all non-lawyer claims of class privilege, including those 

argued on grounds of professional confidentiality.157 This resulted in little or no protection for 

151 Para 33-35. 
152 Para 35. See Chapter 2 of this thes is for a fulle r description of the essential elements of private privilege. 
153 See for example Re Church oj Scielll%gy and The Queen (No 6) 1987 31 CCC (3d) 449 where the Ontano Court of 

Appeal recognised case-by-case privilege for communications between priests and penitents. Para 33. 
154 Para 76. 
155 1995 (4) SCR41 1. 
156 Para' s 75-78. Both O'Connor and A(L.L) v B(A) were heard concurrently though each decision did not affect the 

OUlcome of the other. Para 3. 
157 See also R v Wray 197 1 SCR 272; McLachlin 1977 U Brit Caitlin L Rev 268. 
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confidential communications outside the solicitor-client relationship. On account of this, concern over 

the lack of protection for confidential communications between physicians, psychiatrists and 

psychotherapists and their patients/clients grew. Stewart J in 1976, for example. stated in Dembie v 

Dembie 158 that he found it "shocking that a psychiatrist who sees both spouses for marital counseling 

could subsequently be called to testify to what was previously though confined to the psychiatrist's 

office.,, 159 He held that he did not intend to compel the testimony irrespective of any absence of 

"1 160 pnvi ege. 

During the same year as Dembie, the Supreme Court in Slavutych v Baker l61 introduced the possibility 

of a case-by-case privilege. Slavutych, a professor at the University of Alberta, had been dismissed by 

the University' s arbitration board because of some derogatory comments made by him on a "tenure 

fonn sheet" regarding a colleague who was applying for tenure. 162 The issue was that Slavutych had 

been led to believe that the form was confidential: it was clearly marked as confidential and Slavutych 

had been assured that the fOlIDs, and his opinion, were going to be kept in the strictest confidence until 

the tenure committee met. After the meeting, the form was meant to be destroyed. 163 Instead, the fOlID 

was used as evidence by the Board to dismiss Slavutych on grounds of general misconduct. Slavutych 

appealed the decision to the Supreme Court of Alberta l64 where Sinclair JA held that the question of 

privilege had not been settled. Accordingly, Sinclair JA accepted an argument for case-by-case 

privilege for confidential communications. 165 Wigmore's four criteria were used to determine whether 

privilege in that particular case had been established.166 

To recapitulate, these criteria are: 

1) The communications must originate in a confidence that they will not be disclosed. 

"8 1976 (21) RFL 46. Unreported decision of the Oniario Supreme Court. Discussed in D Shuman, M Weiner and G 
Pinard "The Privilege Study (Part III): Psychotherapist-Patient Communications in Canada" (1986) 9 International 
Jotll'nal of Law and Psychiatry 393 at 396 and McLachlin 1977 U Brit Calum L Rev 270. 

"9 Para 49-50. 
160 Ib id. 
16 1 1976 (I ) SCR 254. 
162 256. 
163 257. 
16' Slavwych v Baker 1973 (5) WWR 723 . 
165 730. 
166 Ibid. 
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2) This element of confidentiality must be essential to the full and satisfactory maintenance of the relation 
between the parties. 

3) The relation must be one that in the opinion of the community ought to be sedulously fostered. 

4) The injury that would inure to the relation by the disclosure of the communications must be greater than 
the benefit thereby ga ined for the correcl disposal of litigation. ' 67 

Nonetheless, Slavutych lost the appeal, as the comments on the form were made in bad faith. 168 

Slavutych appealed to the Supreme Court of Canada. Spencer J, writing for the majority, agreed with 

the court a quo that privilege law was in need of development and consequently accepted that case-by­

case privilege, utilising Wigmore's four criteria, was possible.1 69 Unfortunately, however, the court 

did not establish the presence of this new form of privilege, but rather based its decision on breach of 

confidentiality. J70 Nonetheless, since Slavutych, case-by-case privilege has been applied in a number 

of matters dealing with confidential communications between professionals and their clients. 171 

In 1997 in the civil case of M(A) v Ryan 172 for example, the Supreme Court of Canada held that 

confidential records related to communications between a psychiatrist and client were privileged if the 

communications were connected to sexual assault counselling. In this matter, the appellant (a 17 year 

old girl) had received psychiatric treatment from the respondent. The parties then had sexual relations 

with one another. The appellant alleged that the sexual relations had not been consensual and she was 

forced to seek psychiatric help from another psychiatrist. The appellant then sought civil damages for 

the psychological harm caused by the sexual relationship. 173 The matter dealt with the question 

whether the respondent was entitled to all the communications and records between the appellant and 

167 J H Wigmore Evidence in Trials at Common Law Vol 8 (1961) 527 para 2285. These four criteria are often referred to 
as the "Wigmore test" when used to detennine case-by-case pJivilege. 

168 As a result, the third and fourth criteria were not met. 
169 1976 (I) SCR 254 at 261. 
170 262. Thus, case-by-case privilege remained mere obiter. McLachlin 1977 U Brit Colum L Rev 273; Shuman 1986 

International Journal oj Law and Psychiatry 399. Pattenden erroneously cites Slavutych as establishing partia l case-by­
case privi lege. Rather, SlavUlych opened up the opportunity for case-by-case pJivilege to be cons idered in later 
judgments. Pattenden Professional Confidentiality 567. 

171 See Clements and Wawan esa Mutual Insurance Company v Fougere and Marin 2007 (275) DLR 676; R v TJ 2005 
CanLII 5 11 20 (on SC); M(A) v Ryan 1997 (1) SCR 157; R v Fehr 1983 (6) DLR 281. 

172 1997 (1) SCR 157. 
173 The appellant alleged that the sex ual assault and the acts of gross indecency "caused her mental distress and anguish, 

loss ofdigruty and self-esteem, humili ation and embalTassment, difficul ty in fonning and maintaining relationships with 
other persons, lasting psychological and emotional trauma, continuing fear and anxiety, foregone career and educational 
opportunities, inabi lity to verbali ze emotions and recollections of the events, repeated sui cide attempts, severe 
depression and post-traumatic stress disorder." Para 3. 
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her second psychiatrist. The psychiatrist agreed to disclose her reports but claimed that her notes taken 

during the sessions themselves were privileged. The majority, per McLachlin J (as she then was), 

confirmed that the common law now clearly recognised privileges in "new situations where reason, 

experience and application of the principles that underlie traditional privilege so dictate,,1 74 The law 

of privilege could, as a result of this, be used to protect communications between psychiatrists and 

their clients. 175 

Applying Wigmore's four criteria, the court considered whether the psychiatrist's claim for case-by­

case privilege could succeed. The first criterion was met because the communications were made in 

confidence. 176 Confidentiality was also considered as essential to the relationship - thus meeting the 

second criterion - because any breach of confidentiality results in a disruption of the therapeutic 

process.177 The maintenance of confidentiality was therefore considered as essential to the 

relationship. The third criterion was satisfied as "the mental health of the citizenry, no less than its 

physical health, is a public good of great imp0l1ance".178 This was held to be especially true in the 

context of those suffering from sexual abuse. 179 

The final criterion required further analysis, as the interests for establishing privilege must outweigh 

the interests involved in ensuring the proper administration of justice. On the one hand, the court had 

to detennine what effect no privilege would have on similar matters relating to sexual trauma. This 

was considered from two perspectives: the effect on the individual complainant and the effect on 

society. Concerning the effect on society, the court held that if people, suffering from similar trauma, 

are detelTed from seeking treatment they could fail to become functioning individuals of society. This 

would have a negative impact on society as a whole. ISO The effect on the individual complainant 

concerned whether any values enshrined in the Canadian Charter of Rights and Freedoms l8 1 would be 

174 Para 20. 
175 Para 21. 
176 Para 24. 
177 Para 25. 
178 Para 27 . 
1'19 ibid. 
180 Para 29. 
18 1 Take note that the application of the CharIer differs when used in state acti on or pri vate action. Ch arter rights are 

applied when any form of government action is challenged. Charter values on the other hand, are applied in private 
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affected by the disclosure. The values considered were the complainant's right to privacy and her 

entitlement to the equal benefit of the law. '82 The court paid significant attention to equality as it 

related to privacy because the matter dealt with sexual violence. The cou11 stated that: 

"A rule of privilege which fails to protect confidential doctor/patient communications in the context of an 

action arising out of sexual assault perpetuates the disadvantage felt by victims of sexual assault, often women. 

The intimate nature of sexual assault heightens the privacy concerns of the victim and may increase, if 

automatic disclosure is the rule, the difficulty of obtaining redress for the wrong ... The result may be that the 

victim of sexual assault does not obtain the equal benefit of the law to which s. 15 of the Charter entitles 
her.,,] 83 

A victim of sexual assault could therefore be placed at a greater disadvantage than any other 

I· . 184 ltlgants. 

On the other hand, these factors must outweigh the interests involved in ensunng the proper 

administration of justice. The court, whilst acknowledging that the appellant's interests warranted 

protection against arbitrary disclosure, rejected the argument for full case-by-case privilege. Rather, in 

order to ensure that a balance between the two opposing interests is met, the court introduced "partial" 

case-by-case privilege. This approach allowed the court to secure some discretion over what 

communications and information could be protected under Wigmore's case-by-case privilege. Using 

this approach, the courts would first detelmine whether Wigmore's case-by-case privilege was 

successful and then, in order to balance the competing interests, they would determine what 

communications and records were protected by the privilege in that specific matter. ' 85 Using this 

approach, the majority found that the notes were to some extent privileged, but disclosure of the notes 

would nonetheless be granted on four conditions: 

litigation. As this case is a civil matter, the court must ensure that the common law relating to privilege develops in a 
manner that is in accordance with Charter values. Para 22. 

182 Sections 8 and 15 respectively. Para 30. 
183 Para 30. 
184 Para3l. 
185 The judge must consider" 1) The circumstances of the privilege alleged;2) the documents and; 3) the case," Para 39 
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I) Inspection of the notes would be confined to the respondent's solicitors and expert witnesses; 

2) The respondent could not view the notes himself; 

3) Anyone who saw the documents could not disclose the contents to anyone not entitled to 

inspect them; and 

4) The documents could only be used for the purposes of litigation. 186 

Ryan's case significantly alters the law of privilege to coincide with Charter values,187 and provides 

more guidance for future matters that do not require class privilege. 188 However, the dissenting 

opinion of L'Heureux-Dube J warrants deliberation. 

First, L'Heureux-Dube J contends that the doctrine of case-by-case privilege is distinctly ad hoc in 

nature. The client has no guarantee that their confidential communications will remain secret during 

litigation. Case-by-case privilege does not therefore induce people to enter into a confidential 

relationship with psychotherapists. Rather, the privilege grants the courts the discretion to implement 

conditions surrounding disclosure. L'Heureux-DuM J writes that "if the result is that all records, and 

thus all the information they contain, are released to the defence, albeit subject to restrictions, many 

plaintiffs will be deterred from undertaking civil suits andlor therapy to address the assault's effects on 

theIn." 189 

Second, Wigmore's criteria were not designed to be applied on a case-by-case basis. 190 The criteria 

were developed to determine whether privilege should apply to specific confidential relationships. 

Privilege, according to Wigmore, were meant to protect a class of individuals. Furthennore, 

L'Heureux-Dube J correctly points out that the test is utilitarian and its aim is to "balance the public's 

interest in fostering particular relationships with its interest in correctly disposing of legal disputes.,,191 

186 Para 41. 
18 7 Para 57. 
188 See for example Clements and Wawanesa Mutual Insurance Company v Fougere and Marin paras 24. 
189 Para 57. This concern was also raised by L'Heureux-Dube J in R v Gruenke para 57. 
190 Pattenden Evidence 567 fn 265. 
191 Para 58. Emphasis by L'Heureux-Dube 1. 
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Thus, the individual's privacy and equality interests are examined only to the extent that they influence 

the importance of the relationship seeking protection from disclosure. 192 The client' s interests are 

therefore considered under the rubric of the final criterion and only to the degree that public policy 

dictates. As such, individual rights/values may not receive adequate protection. 19J 

Third, following the above conclusion, L'Heureux-Dube J fim11y di ssented from the majority view that 

if the party argues case-by-case privilege, no further arguments based on relevance could be 

considered. 194 She suggests that if a claim for case-by-case privilege fail s, the court should still have 

the discretion to limit di sclosure in order to protect the plainti ff s privacy interests. She explains that 

the COUll should adopt a similar approach to R v 0 'Connor, 195 namely, that the court should adopt a 

two-stage approach to detennine the disclosure of confidential infonnation.196 She suggests that: (I ) 

the defence must establish the likely relevance of the documents and (2) the production of such 

documents should then be disclosed to the court to detennine whether the record should be produced as 

evidence. In order to determine this, the court must weigh the effect of production on both the 

complainant and the accused. 191 

192 Ibid. 
193 Para 59. L' Heureux-Dube J also notes that as partial privilege is dependent on the relationship, privacy interests over 

records that did not arise from the context of a confidential relationship are not protected. 
194 The majority held that as relevance is considered within Wigmore's four criteria, a separate argument solely on 

relevance would be unnecessary. Para 15-16. 

195 1995 (4) SCR 4 11 . The case dealt with charges of sexual assault against O'Connor, a school principal and priest. The 
charges were laid by four Aboriginal women, who alleged that they had been sexually assaulted by O'Connor whilst at 
his school. Busby shows that the power dynamics of relationship between the complainants and the accused was 
significantly dispropo l1ionatc, but this was unfortunately missed by the Court. K Busby "Discriminatory Uses o f 
Personal Records in Sexual Violence Records" (1997) 9 CJWL 148 at 152. 

196 Para 87. This two-stage approach had already been introduced by the same court in R v O 'Connor, a criminal matter. 
See s4.3.4.1 below. 

197 Ibid. 
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4.3.4 Third Party Production of Personal Records in Criminal Matters 

4.3.4.1 Case Law 

The approach developed in O'Connor l98 had significant impact on the access of private records of third 

parties by the accused in sexual assault trials.199 Some critics, most notably Busby, argued that the 

decision was "utterly disastrous" for women and children who had been sexually vioiated 200 Busby 

complained that the case, whilst attempting to balance the rights of both the complainant and the 

accused, instead confirmed the myths surrounding sexual complaints. The primary criticism 

surrounded what the majority defined as "likely relevant" records. The Court in 0 'Connor had held 

that the defence may successfully argue relevance if: (I) the records may contain infOimation 

concerning the events underlying the complaint; (2) they indicate that the complainant's memory has 

been influenced by the therapy, or (3); records affect the "complainant's credibility, including 

testimonial factors such as the quality of their perception of the events at the time of the offence, and 

h . . " 201 t elr memory sIDce . Busby claims that this reasoning reinforces myths surrounding both 

complainants and therapists. First, the majority dismissed the argument that therapy records are not 

factual in nature and are consequently of little assistance to the defence202 Busby explained that it is 

highly improbable that a complainant would give the same account of the event to their therapist as 

they would the police or the court20J The focus of therapy is the underlyi ng concerns and trauma 

sun'ounding the event whereas the focus of the police or court is to gather a factual description of the 

offence itself. Therapeutic records would accordingly be inaccurate for the purposes of litigation 204 

Second, the court reinforced the "Bad Therapist" myth - that the therapist themselves impart memories 

'98 Note Ihat Ihis matter was heard at the same time as A (L.L.) v B(A). 
'" R v Mills 1999 (3) SCR 668 para 17. 
200 K Busby" Responding to Demands for Records" in C Koggel et al Confidential Relationships: Psychoanalytic, Ethical, 

and Legal Contexts (2003) 209; K Busby "Thi rd Party Cases Since R v O'Connor" (2000) 27 ManL.J 355 at 356; 
Busby 1997 ClWL 148; B Pithey Production oj Personal Records in Sexual Assault Trials (LLM Thesis, UCT, 2005) 
18; M Denike" Sexual Inequality and the Crisis of Confidentiality: The Myth and the Law on Personal Records" in 
Koggel e/ al Confidential Relationships 134. 

201 Para 29. 

202 Busby 1997 CJWL 158; Pithey Personal Records 18. 
203 Ibid. 
20' Ibid. 
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of sexual abuse205 This rationale presupposes that therapists " fill in the blanks" left out by the 

client206 Busby comments that this is further exacerbated by the notion that female counsellors are 

especially committed to persuading their clients to believe that they have been abused 207 As indicated 

in the Chapter 3 of this thesis, the therapist's role is multifaceted, utilising a number of therapeutic 

teclmiques for treatment. A thorough understanding of memory functioning, of the psychotherapeutic 

process and of the psychotherapist is needed before assertions of this kind are made. Furthermore, 

these assertions should be based on some factual indication of such "indoctrination" rather than blind 

assumption. It is therefore submitted that L'Heureux-Dube J in a 'Connor is correct in noting that 

"any suggestion that a particular treatment, therapy, illness or disability implies unreliability must be 

informed by cogent evidence, rather than stereotype, myth, or prejudice. For these reasons, it would be 

inappropriate for judicial notice to be taken of the fact that unreliability may be inferred from a 

particular course oftreatment.,,208 

4 .3.4.2 Legislation 

Following O'Connor's judgment and the criticisms surrounding the deci sion in 1999, parliament 

established legislative principles regulating the disclosure of personal records dW'ing sexual assault 

matters. 209 Section 278 of the Criminal Code (often refen'ed to as Bill C-46) introduced a codified, 

altered and improved fonn of a 'Connor's two-stage approach. The section provided a broader 

definition of what constituted protected records,2loand established fill1her guidance for the Courts than 

205 Busby 1997 CJWL 164. 
206 Ibid. 
207 Ibid. 
208 Para 143 . 
209 R v Mills para 17; Denike Confidential Relationships 141. 
210 Section 278. 1 states that a " 'record' means any fann of record that contains personal infonnation for which there is a 

reasonabl e expectation of privacy and includes, without limiting the generality of the foregoing, medical , psychiatric, 
therapeutic. counselling, education, employment, child welfare, adoption and social services records, personal journals 
and diaries, and records containing personal information the production or di sclosure of which is protected by any other 
Act of Parli ament or a provincial legis lature , but does not include records made by person responsible for the 
investigation or prosecuti on of the offence." My emphasis. 
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O'Connor for determining the level of disclosure allowed in order to balance both parties' interests.2I1 

The new approach is as follows: 

Stage /: The accused must establish that the record sought is both " likely relevant to an issue at trial or 

to the competence of a witness to testify" and "necessary for the interests of justice,,2 12 This vastly 

improves the procedure established in a 'Connor as the accused has to prove that the production of the 

confidential records will affect his right to make full answer to the court and that the right overrides the 

complainant's or witness's right to privacy and equality. 213 Furthermore, s278.5 (2) provides a list of 

factors giving guidance for the judge in reaching a decision. These include considering the probative 

value of the records, the reasonable expectation of privacy, whether production is based on any 

discriminatory belief or bias, society's interest in encouraging the reporting of sexual offences and the 

integrity of the trial process. The inclusion of these guidelines assists in eliminating the myths or 

stereotypes that may be accorded to sexual offence matters discussed earlier214 

Stage 2: Should the accused be successful in stage 1, the court then has to consider the record without 

the presence of either party.215 Again, the court is required to consider (1) whether the information is 

likely to be relevant to an issue at trial or to the competence of a witness to testify and (2) if disclosure 

is necessary in the interests of justice.216 This ensures that the court considers both sides of the 

problem: the effect of non-disclosure on the accused' s right to fair trial and the effect of disclosure on 

the complainant 's rights to privacy and equality. 

In R v Mills,217 the Supreme Court of Canada considered the constitutionality of s278. The main basis 

of the challenge was that the two stages provided more stringent requirements over access to personal 

21 I Note that O'Connor established that any personal records in the possess ion of Crown prosecutors were not protected 
agai nst disclosure. R v O'Connor para 9. Seclion 278.2 (2) on the other hand, states that the protection afforded by 5278 
applies to records in anyone's possession, including the Crown. 

212 Section 278.5(1 ); see also R v Mills para 53. 
m R v Mills para 53. 
214 Koggel Confidential Relationships 141. 
21S The court also has the discretion to hold a separate in camera hearing: S278.6(2). 
216 Secti on 278.7 . 
211 1999 (3) SCR 668. 
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records than provided in O'Connor218 As a result, the accused's rights, namely s7 and s1 1 Cd) of the 

Canadian Charter of Rights and Freedoms, were infringed219 

The Court established that Parliament may introduce legislation that differed from the common law 

even if 0 'Connor provided the catalyst for further development220 The only requirement is that any 

developments remain constitutional. Considering the constitutionality of the sections, the court 

confirmed the importance of the accused's right to make full answer and defence but stated that this 

right "must be defined in a context that includes other principles of fundamental justice ... [that] does 

not include the right to evidence that would distort the search for truth inherent in the trial process. ,,22 1 

In this case, this meant considering the complainant's competing ri ghts to privacy and equality. 

Regarding privacy, McLachlin and Iacobucci JJ held that once a reasonable expectation of privacy has 

been established, s8 of the Charter protects individual 's privacy by "fostering underlying values of 

dignity, integrity and autonomy.,,222 As the therapeutic relationship is based on trust and 

confidentiality, s8 could protect both the therapeutic relationship and the complainant's records. 223 The 

court also stated that in circumstances where the therapeutic relationship is threatened, the 

complainant' s right to security is also infringed as the right to security includes the right to have one's 

1 .. d < S . c 224 menta mtegnty protecte ,rom tate mter,erence. 

With regard to equality, the court considered the circumstances sUlTounding sexual offence matters. 

RefelTing to Ryan's case,225 there were various dimensions to considering equality issues during sexual 

offence trials. These included: the effect of automatic disclosure on victims of sexual assault; that such 

218 The other challenges included: (I) the definition of what constituted pel~onal records was too broad and (2) records in 
the possess ion of the Crown should not be protected. 

219 Section 7 states that "everyone has the right to life, liberty and security of the person and the right not to be deprived 
thereof except in accordance with the principles of fundamental justice." S lied) states that any person charged with an 
offence has the right "to be presumed innocent until proven gui lty according to law in a fair and publi c hearing by an 
independent and impartial tribunal." 

220 Para 60. 
221 Para 76. 
212 Para 81 citing Sopinka J in R v Plant 1993 (9) SCR 281 at 293. 
22) Para 82. 
224 Para 84. 
m (M}A v Ryan para 30. 
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assaults are usually perpetrated against women, and finally, that myths and stereotypes regarding the 

complainant's 'motive' can infiltrate proceedings226 

In conclusion, the majority held that s278 established a legislative framework that provides a balance 

between the competing interests involved. The section provided the court with wide discretion in 

deciding whether personal records should be disclosed and to what extent. Furthennore, the court is 

provided with a number of factors to guide it in preserving the complainant's privacy and equality 

rights to the maximum extent possible, while ensuring that the accused has access to records that are 

needed to make full answer and defence. 227 

4.3.5 Conclusion 

The Canadian human rights framework is similar to that of South Africa and provides useful insight 

into how our Legislature and our courts could approach the matter of protecting counselling or 

psychotherapeutic communications. In tenns of their common law, case-by-case privilege is an 

altemative to class privilege that South African courts have not yet considered?28 Case-by-case 

privilege eliminates any apprehension that psychotherapeutic privilege might cast the net too wide and 

hinder the administration of justice. Adopting a case-by-case approach would provide the courts with 

the discretion to decide when to grant privilege and if needed, limit the scope of the privilege 

accordingly. 

Some concems regarding the privilege deserve mention however. First, as case-by-case privilege is 

detennined in an ad hoc manner, absolute certainty surrounding the extent of confidentiality during 

psychotherapy remains impossible. Second, L'Heureux-Dube J criticism conceming the suitability of 

Wigmore's criteria is valid. As the criteria only consider the imp0l1ance of confidentiality for the 

226 Para 90-9 1. 
117 Para 144. 
228 The approach is ak in to Zeffeltt's recommended qualified privilege. Refer to Chapter 2, section 2.3.5. 
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relationship and not the individual interests of the parties involved, Charter values andlor rights are not 

given sufficient weight in the balancing process. 

FUlihermore, the introduction of "partial" case-by-case privilege is also potentially problematic. It is 

submitted that the protection provided by rules of privilege is significantly altered by the concept of 

'partial' protection against disclosure. Privilege is defined as excluding possibly relevant information 

on the grounds of protecting some higher value than the truth-seeking function of the courts229 Once 

privilege is successful, all communications are considered, whether relevant or not, are protected 

against disclosure.23o Partial privilege however provides the COUli the discretion to order information to 

be disclosed to the other party, based on relevancy. 

With these concerns in mind, it is understandable why the courts (and later the legislature) fonnulated 

another method to protecting to personal information in criminal matters. As the majority of 

counselling records were sought in criminal sexual assault trials, it is unfortunate that the sections are 

only applicable in criminal trials and not civil matters as well. Thus psychotherapy involving mental 

health treatment in other contexts remains open to court inspection. 

4.4 United States of America 

4.4.1 Introduction 

The United States legal system is divided into federal and state law. Rule 501, the federal rule of 

evidence governing privileges, is very broad. When enacting the rule, Congress found that rather than 

legislating specific privileges, all privileges should be reconsidered and reintroduced through the 

federal courts. As federa l psychotherapeutic privilege provides South African cOUl1s with unique 

insight into the advantages and disadvantages of establishing psychotherapeutic privilege, the Rule, 

and the Supreme Court judgment of Jaffee v Redmond which established psychotherapeutic privilege, 

229 See Chapter 2, section 2.3 .2 for an explanation of privilege law, as well s4.3.3 of thi s Chapler. 
230 Ibid. 
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are discussed in detail in section 4.4.2. Section 4.4.3 then investigates the theoretical framework for 

introducing the privilege. As with most new legal rules, however, considerable uncertainty regarding 

the scope of the privilege emerged post-Jaffee. The main problems are discussed in section 4.4.4. 

Because there is a large quantity of American case law surrounding federal psychotherapeutic 

privilege, the laws of each individual state governing psychotherapeutic privilege will not be discussed 

in any considerable depth. Instead, section 4.4.5 will highlight that all 50 states have established some 

fonn of legislative psychotherapeutic privilege. In addition, an example of an established legislated 

psychotherapeutic privilege will be discussed. 

4.4.2 Federal Psychotherapeutic Privilege: Jaffee v Redmond 

The current Federal Rules of Evidence were adopted III 1975.231 Rule 501 governs testimonial 

privileges. The Rule states in part: 232 

"Excepl as otherwise required by the Constitution of the United States or provided by Act of Congress, or in 

rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, 

government, State, or poli tical subdivision thereof shall be governed by the principles of the common law as 

they may be interpreted by the courts of the United States in the light of reason and experience." 

The Rule, rather than confirm or deny any of the testimonial privileges proposed by various advisory 

committees,m left establi shing privileges to the Federal courts. This included both the traditional and 

231 The Rules were designed in a manner that promoted fairness, trial efficacy and the development of the law of evidence 
in accordance wi th the ascertainment of truth. Rule 101 states: "These rul es govern proceedings in the courts of (he 
United States and before the United States bankruptcy judges and United States magistrate judges to the extent and with 
the exceptions s tated in Rule 1101." Rule 102 states: "These rules shall be construed to secure fai rness in 
administration, elimination or unjustifiabl e expense and delay, and promotion of growth and development of the law of 
evidence to the end that the truth may be ascertained and proceedings justly determined." Taken from J Klein '''I'm 
Your Therapist, You Can Tell Me Anything': The Supreme Court Confirms Psychotherapist-Palient Privi lege in Jaffee 
v Redmond" (1997) 47 DePaul Law Review 701 at 708 fn61. 

232 Fed R501. My emphasis. Take note that rule continues to state that: "However in civi l actions and proceedings, with 
respect to an element o f a c laim or defense as to which State law supplies the rule of decision, the privilege of a witness, 
person, government, State or politi cal subdivision thereof shall be determined in accordance with State law." 

23J See Klein 1997 DPLR 708-712 who discusses the legislative hislory of Rule 501 in delail. Sec also R Siovenko "The 
Psyc hotherapist-patient Privil ege" (1997) 57(1) The American Journal of Psychoanalysis 63 at 69. 
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the more controversial privileges234 As the deciding factor for privileges depended on the "reason and 

experience" of the courts, the so-called traditional privileges were quickly re-established. For example, 

the Supreme Court con finned spousal privilege in 1980235 and attorney-client privilege in 1981.236 

Controversial privileges were not as quickly accepted?37 It was only in 1996, after a number of 

conflicting decisions by the Circuit courts, that the Supreme Court considered psychotherapeutic 

privilege.238 The Supreme Court, with a 7-2 majority, in Jaffee v Redmond23 9 held that 

psychotherapeutic privilege existed on a Federal level. 

4.4.2.1 Facts in Jaffee 

Jaffee was a civil case that concerned the possible wrongful death of one Ricky Allen caused by 

Redmond, a police officer24o Redmond had been called to investigate a disturbance in a block of 

apartments 2 41 There she saw the deceased, who was wielding a knife, chasing another man. She 

commanded him to drop the weapon a number of times, believing him to be a danger to the other man. 

When he failed to listen to her, she shot and killed the deceased.242 The complainant, Jaffee, the 

administrator for Allen's estate, claimed civil damages for the wrongful death of the deceased on the 

grounds that Redmond had used excessive force 243 During pretrial discovery, the complainant learnt 

that Redmond had attended roughly 50 psychotherapeutic sessions with a licensed social worker since 

234 There were criticisms surrounding the elimination of traditional pri vileges. See E Imwinkelreid "An Hegelian Approach 
to Privileges under Federal Rule of Evidence 501: The Restrictive Thesis , the Expansive Antithesis, and the Contextual 
Synthesis" (1994) 73 Nebraska Law Review 511 at 518 . 

215 Trammel v United States 445 US (1980) 40 at 51-53. 
236 Upjohn v United States 449 US (1981) 383 at 389. The Supreme Court stated that attorney-client privilege "is to 

encourage full and frank communication between attorneys and their clients and thereby promote broader public 
interests in the observance of law and administration of justice." 

237 See for example, Un ited States v Meager 531 F.2d (1976) 752 (5'h Circuit) 
and Patterson v Caterpillar, Inc 70 F.3d (1995) 503 (7ili Circuit) where the courts held that there was no physician-patient 

privilege based on the common-law. 
238 Because of the amount of conflicting decisions regarding the privilege, the Supreme Court granted certiorari in Jaffee v 

Redmond 518US(1996)1 at8. 
239 Jaffce v Redmond 518 US (1996) 1. 
240 4. 
24\ Jbid. 
242 Ibid. 
243 5. The complainant sought damages under Rev. Stat 197942 USC 1983 and the Illinois wrongful death statute Ill. 

Camp. Stat ch 7401801181 (1994). 
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the incident244 The complainant sought access to the social worker's notes for cross-examination 

purposes. At this stage, the district judge ordered the disclosure of the notes because there was no 

legal justification for refusal.245 However, both Redmond and the social worker refused to hand over 

the notes 246 The matter then went to the 7th Circuit Court of Appeal, which reversed the decision of 

the district judge.247 The COUll of Appeal noted that Rule 501 granted Federal courts the power to 

decide whether to establish privileges based on reason and experience. Using this as the guideline, the 

Court found that, first, reason "tells us that psychotherapists and patients share a unique relationship, in 

which the ability to communicate freely without the fear of public disclosure is the key to successful 

treatmenC248 and second, that experience tells us that all 50 states have adopted some form of 

psychotherapeutic privilege, including Illinois249 The Court of Appeal confirmed the presence of 

psychotherapeutic privilege. However, the privilege was qualified and could not be applied if "in the 

interests of justice, the evidentiary need for the disclosure of the contents of a patient's counseling 

sessions outweighs that patient's privacy interests,,250 Courts should therefore balance the evidentiary 

need for the confidential communications versus the patient's privacy rights on a case-by-case basis,>51 

In this case, the notes were considered privileged, as a number of other people had witnessed the 

shooting and Redmond's privacy interests were significant.252 

The matter then reached the Supreme Court. The main questions were whether psychotherapeutic 

privilege should: (I) be recognised in terms of Rule 501; (2) extend to licensed social workers; and (3) 

have its application clearly set out by the Court.253 

244 5. Ms Redmond had been seeing Karen Beyer, a licensed clinical social worker employed by the Village of Hoffman 
Estates. K Beyer "JojJee v Redmond: Therapist Speaks" (2000) 34 The American Psychoanalyst http://www.;affee­
redmond.or!!larticies/beyer.htm (accessed 12 September 2008). 

245 5. 
246 The jury thus granted the complainant $45 000 for the federal claim and $500 000 for the Illinois state claim. 
247 51 F.3d (1995)1346. 
248 1355-1356. Cited in JajJee 6-7. 
249 1356-1357. 
250 1357. 
251 1358. 
252 With regard to Redmond's privacy interests, the court stated that "[h]er abil ity, through counseling, to work out the pain 

and anguish undoubtedly caused by A llen's death in all probability depended to a great deal upon her trust and 
confidence in her counselor Karen Beyer. Officer Redmond, and all those placed in her most unfortunate 
circumstances, are entitled to be protected in their desire to seek counseling after mortally wounding another human 
being in the line of duty. An individual who is troubled as the result of her participation in a violent and tragic event, 
such as this, displays a most commendable respect for human life and is a person well-suited 'to protect and to serve'." 
1358. Cited to in JajJee 7 fn 5. 

253 Formulated by Siovenko 1997 AJP 70; R Siovenko Psychiatry ill Law/Law in PsychiatlY (2002) 90. 
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4.4.2.2 Majority Judgment 

On the first issue, the majority per Justice Stevens confinned the COUl1 a quo's interpretation of R501: 

the courts had the power to create or recognise privileges based on "reason and experience,,254 This 

allowed evidential privileges to evolve with the changing times.255 The court then turned its attention 

to detennining whether privilege was an appropriate remedy for protecting the psychotherapeutic 

profession. Regarding the psychotherapeutic profession as a whole, a similarity was found between 

the psychotherapeutic and legal professional relationships: both needed an atmosphere of 

confidentiality and trust in order to be effective256 The court also found that psychotherapeutic 

privilege would serve an important public goal that outweighed the need for evidence.257 It was held 

that: 

"The psychotherapist privilege serves the public interest by facilitating the provision of appropriate treatment 

for individuals suffering the effects of a mental or emotional problem. The mental health of our citizenry, no 

less than its physical health, is a public good of transcendent importance."m 

The court also accepted that the privilege would not hinder the truth-seeking function of the courts 

because its denial wou ld result in a chilling effect on the use of psychotherapy by society, thereby 

drying up the source of the information in the first place.259 This was especially true if the client 

sought psychotherapy for treatment over traumatic events that could give rise to future litigation260 

Finally, the cOUl1 acknowledged that some form of psychotherapeutic privilege was already recognised 

'" 8- 10. 
255 9. 
256 "Like spousal and attorney-c lient privil ege is "rooted in the imperative need for confidence and trust ... Effective 

psychotherapy ... depends upon an atmosphere of confidence and trust in which the pat ient is willing to make frank and 
complete disclosure of facts, emotions, memories, and fears the mere possibility o f disclosure may impede 
deve lopment of the confidential relationship needed for effective psychotherapy." 10. 

257 11. 
258 11. This is especially for members of the police force who work under ex tremely stressful circumstances. Fnl 0. 
259 12. 
260 Ibid. 
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by all the state legislatures and it would be inadvisable to provide psychotherapeutic privilege in state 

courts and not in federal courtS.261 

Considering the second issue, namely whether the privilege extends to licensed clinical social workers, 

the court held that it did262 The rationale for recognising communications with clinical social workers 

was that social workers practised a significant amount of psychotherapeutic counselling for the 

pUblic.263 They are also often cheaper and more accessible to most of the population than psychologists 

d h·· 264 an psyc latn sts. Therefore it was found that limiting the privilege to psychotherapists would 

amount to an unfair discrimination against those with less flllancial means and would limit the scope of 

the privilege unnecessarily. 

With regard to the third issue, the Supreme Court wished to create some form of certainty surrounding 

the priv ilege265 Consequently, the Court rejected the court a quo's case-by-case approach266 The 

court found that "making the promise of confidentiality contingent upon the trial judge's later 

evaluation of the relative importance of the patient's interest in privacy and the evidentiary need for 

disclosure would eviscerate the effectiveness of the privilege.,,267 The only aspect left open for the 

courts to develop remained the formulation of any conditions or exceptions to the privilege, as it was 

impossible to provide so lutions for every foreseeable situation268 

261 13- IS.The court also re li es on the fact that pri or to Rule 501 , the Advisory Committee in 1972 included 
psychotherapeutic pri"i lege as one of the nine recommended evidentiaJY privileges. See 56 F.R.D 183 al 234-58 (1972) 
Proposed Rule 5.04. See also Klein 1997 DePaul L.Rev 709 fn64.1 3-15 

262 15. 
26] 15-1 6. 
264 Ibid. 
265 18. The court held in order to ensure that the purpose of the privil ege is met, pal1icipants in the confidential 

conversations "must be able to predict with some degree of certainty whether particular discussions will be protected. 
An uncertain privilege, or one which purports to be cenain but resul ts in widely varying applications by the courts, is 
littl e better than no pri vilege at all." Direct quote from Upjohn v US393. 

266 17. 
,,, Ibid. 

26S 18. The court stated in the 18fn19, however, that "although it would be prernature to speculate about rnost future 
developments in the federal psychotherapi st pri vi lege, we do not doubt that there are situations in which the pri vilege 
must give way, for example, if a serious threat of hann to the pati ent or to others can be averted only by means of a 
disclosure by the therapist." .See section 4.4.4.1 below for further discussion of this obiter remark. 
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4.4.2.3 Minority Judgment 

Justice Scalia wrote a scathing dissent worthy of discussion 269 First, he criticised the majority for not 

paying enough attention to the limiting effect of privileges on the fact-finding process. 270 Citing the 

principle that " the pUblic ... has a right to every man's evidence",271 he concluded that the majority 

had failed to consider the significance of such a principle on the administration of justice. The loss of 

possibly relevant evidence for parties claiming or defending a matter increased the chances of incorrect 

deci sions. He claimed that the courts, by failing to consider this adequately, themselves could become 

b . f··· 272 nngers 0 tnjustIce. 

Second, Justice Scalia questioned why the psychotherapeutic profession played such a prominent role 

in the country's well-being. He wrote: 

"When is it, one must wonder, that the psychotherapist came to play such an indispensable role in the 

maintenance of tbe citizenry's mental health? For most of history, men and women have worked out their 

difficulties by talking to, inter alios, parents , siblings, best friends and bartenders - none of whom was 

awarded a privilege against testifying in court. Ask the average citizen: Would your mental health be more 

significantly impaired by preventing you from seeing a psychotherapist, or by preventing you from getting 

advice from your mom? I have little doubt what the answer would be. Yet there is no mother-child 

privilege."m 

From here, Justice Scalia continues to question why disclosure during psychotherapy warrants such 

noteworthy protection. He states that a person undergoing psychotherapy should not have both the 

psychological and emotional benefit of "confessing" to another person and the knowledge that the 

269 Justice Rehnquist concurred with Part III of Justice Scalia's opinion. 
270 This was considered incongruous because precedence indicates that the Supreme Court did not easily create barriers to 

the truth. He cites Trammel v US 445 US (1980) 40; United Stales v Nixon 418 US (1974) 683 ; University oj 
Pennsylvania v EEOC 493 US (1990) 182 (denying privilege against disclosure of peer-reviewed research); US v 
Gillock 445 US (1980) 360 (denying privilege against disclosure of "legislative acts" by members of the state 
legislature); US v Zolin 491 US (1989) 554 (limiting the scope of attorney-client privilege). 19. 

27 1 Trammel v US 50. 
272 22 
27J Ibid. 
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person confessed to cannot tell the court.274 Recognising the privi lege simply to "spare patients 

needless intrusion upon their privacy" is not reasonable when other legal alternatives can be found 275 

Third, he condemns the ease with which the majority extended the privilege to licensed social 

workers276 The majority, he found , had fail ed to notice the significant differences between licensed 

social workers and psychotherapists277 These included the different levels of expertise and education 

needed to be a licensed psychotherapist (most often a psychologist or psychiatrist) and the differing 

amounts of psychotherapy practised by those in the two professions278 As such, the court 's decision to 

include social workers was decided prematurely279 

Fourth, the majority's use of state legislation as an indication of the need to grant psychotherapeutic 

privilege was faulty. He opines that even though each state has enacted some fonn of the privilege, 

each state's privilege is different from the other280 This signifies an uncertainty about the boundaries 

and application of the privilege on a state level. This translates into any creation of a federal common 

law psychotherapeutic privilege as likely to be riddled with unanswered questions only the federal 

legislature could clarify.281 

274 23-24 . 
275 24. 

216 Justice Scalia lists a number of examples, indicating the numerous differences between social workers, li censed soc ial 
workers, psychiatrists and psychologists in each state. 28-35. 

277 Ibid. 
278 Ibid. 
279 30. 
280 26. 
'81 Ibid. He wrote: "Let us consider both the verb and its object: The fact [ I] that all 50 States have ellacted pri vil ege 

argues not [or, but against, our adopting the privilege judicially. A t best it suggests that the matter has been found not 
to lend it self to judicial treatment - perhaps because the pros and cons of adopting the priv ilege, or giving it one or 
another shape, are not clear; or perhaps because the rapidly evolving uses of psychotherapy demand a flexibil ity that 
only legislation can provide." 

113 



4.4.3 Analysis of the Jaffee v Redmond decision 

4.4.3.1 Theoretical Approach of the Majority Judgment 

Both Klein and Imwinkelreid282 write that the majority court applied Wigmore's criteria to determine 

whether the privilege was justified.283 By conducting a close reading of the majority opinion, Klein 

notes the following: (1) The first criterion is met because the majority acknowledged that 

psychotherapy occurs 111 a confidential setting284 (2) The second criterion is satisfied because the 

majority recognised that confidentiality is an essential component of successful psychotherapy285 (3) 

The third criterion is met because the majority found that the mental health of individuals, and society 

as a whole, is in the interests of the American community. Therefore, the community favours the 

protection of the psychotherapeutic relationship286 (4) The fourth criterion is satisfied because the 

majority confinned that the cost to the administration of justice and the truth-seeking function did not 

outweigh the importance of protecting the psychotherapeutic relationship287 Klein argues that the 

fourth criterion was met, since the majority accepted the argument that the possible evidentiary benefit 

gained from the denial of psychotherapeutic privilege would be modest: without the privilege, the 

evidence would not be generated in the first place. Klein also suggests that since the court 

acknowledged that the presence of other witnesses to the incident as signi ficant, further evidence that 

the injury to the truth-seeking function did not outweigh the harm to the confidential relationship was 

established288 

282 Klein 1997 DePaul L.Rev 73 1; E Imwinkelreid "The Rivalry Between Truth and Privilege: The Weakness of the 
Supreme COUIt's Instrumental Reasoning in Jaffee v Redmond, 518 U.S. 1 (1 996)" (1997) 49 Hastings L.J 969 at 982. 

283 Klein 1997 DePaul L.Rev 731; Imwinkelreid 1997 Hastings L.J972. To recapi tulate, these are: (1) The communications 
must o ri ginate in a confidence that they will not be disc losed; (2) This element of confidentiality must be essential to the 
full and satisfactolY maintenance of the relation between the parties; (3)The relation must be one that in the opinion of 
the community ought to be sedulously fostered; (4) The injury that would inure to the relation by the disclosure of the 
communications must be greater than th e beJ1efit thereby gained for the correct disposal of litigation. Refer to Chapter 2 
52.3.2. Klein 1997 DePaul L.Rev 73 1; Imwinkelreid 1997 Hastings L.J 972. 

284 73l. 
285 Ibid. 
286 73 1-732. 
28' 732-733. 
288 Ibid. 
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Klein is correct in finding that the majority court applied a utilitarian approach to privilege law, and 

inadvel1ently used Wigmore's criteria289 Nonetheless, Klein's analysis is subject to some criticism. 

First, as discussed in Chapter 2, it is relatively easy to apply Wigmore's criteria successfull y. They are 

ambiguous and open to broad interpretation. 29o Second, the presence of other witnesses to the incident 

should not be considered as further evidence that the Court found the injury of disclosure as 

outweighing the injury to the administration of justice. It was the court a quo and not the Supreme 

COUl1 that considered the other witness as an important factor. 29 1 Third, following from the second 

criticism, the use of case-by-case factual circumstances is not in accordance with Wigmore 's utilitarian 

approach.292 

Imwinkelreid argues that the very use of Wigmore's criteria exposes the judgment to critici sm. First, 

he highlights that the behavioural assumption behind Wigmore's criteria is faulty.293 By reanalysing 

the studies cited in the amicus brief of the American Psychological Association (APA)/94 he argues 

that the studies used to support the proposition that privilege is essential to the success of 

psychotherapy are selective and therefore unreliable. He notes that the brief failed to disclose that 

most orthe empirical studies did not differentiate between forced disclosure to third parties and forced 

disclosure to the COUl1295 Thus, the results do not indicate the need for privilege but the need for 

stringent regulations on the disclosure of confidential communications to third parties outside the 

court 296 It therefore remains questionable whether instances of court-ordered disclosure influence the 

public' s behaviour. 297 Furthennore, two of the studies used by the APA asked mental health 

professionals instead of their clients whether privilege would affect their willingness to engage in 

'" Kl ein 1997 DePaul L.Rev 73 1. 
290 See discussion of Wigmore in Chapter 2 section 2.3.2 above. 
29] 5 1 F.3d 1346 (1995) 1358. 
292 Pattenden Evidence 567 fn 265; See also the opinion of L'Heureux-Dube ] discussed section 4.3.3 above. 
293 Imwinkelreid 1997 Hastings L.J 982. See Chapler 2 above for a further discussion of Imwinkelreid's argument. 
294 Brief Amicus Curiae of the American Psychological Association, Jaffee v Redmond, 518 US I (1996) (No. 95-266). The 

brief relied upon extensively by the majority and therefore correctly do warrant inspection. The primary studies referred 
in the brief have also been discussed in Chapter 3 above. To view the brief go to www.jaffee­
redmond.orglbriefs/ampsychol.htm. (accessed 7 August 2008). 

295 Imwinkelreid 1997 HL.J 976-980. Citing D Miller and M Thelen "Knowledge and Beliefs About Confidentiality in 
Psychotherapy" (1986) J. Prof Psychol Resand Pract 15 at 17. 

296 Ibid. 
297 Imwinkelreid 1997 HL'} 980. 
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psychotherapy298 This focuses on the incorrect person: it is the behaviour of the client that should 

influence the decision to implement privilege. 299 He concludes that since the empirical support used to 

validate the privilege were inconclusive, the decision itself is subject to doubt. 

Second, Imwinkelreid writes that by refusing the court a quo's qualified approach to the privilege, the 

majority rejected the individualisedlhuman rights theoretical approach to privilege law300 Finding the 

individualised approach on its own equally unsatisfactory, 30 
1 he found it unfortunate that the Supreme 

COUl1 did not combine Wigmore's utilitarian approach with the individualised/human rights approach. 

The Court should rather have considered the effect of disclosure on the client's personal autonomy as 

well the impact of forced disclosure on society as a whole3 02 A combined approach would indeed have 

been preferable; however, the Court took an "either/or" approach to the privilege even though Rule 

SO l allows for a creative development of privilege law. 

4.4.4 The Effect and Problems of Federal Psychotherapeutic Privilege 

Jaffee v Redmond sparked a flood of commentary from both the legal and mental health professions, 

even resulting in an internet website dedicated to the newly developed privilege303 As expected, most 

mental health professionals welcomed the decision.304 Psychotherapists lauded the judgment as 

acknowledging the importance of the profession and its need for absolute confidentiality.305 A notable 

298 Imwinkelreid 1997 H.L.J 975-976. Citing Note "Where the Public Peril Begins: A Survey of Psychotherapists to 
Determine the Effects of Torosoj)" (1978) 31 Stan. L. Rev 165 at 183 and Miller and Thelen 1986 JP.PRondP 17. 

299 Imwinkelreid 1997 HLJ 980-982. Since then however, Marsh has conducted further empirical study into the reaction 
of the public to psychotherapeutic privilcge - see Chapter 2 section 2.3.2. 

lOO Imwinkelreid 1997 HL.J 983; E Imwinkclreid "The Historical Cycle in the Law of Evidentiary Principles: Wi ll 
Instrumentalism Come into Conflict with the Modem Humanistic Theories" (2003) 55 Ark. L. Rev 241 at 251. He 
notes that the Supreme Court also only followed Wigmore's utilitari an approach in Swindler & Berlin v United States 
524 U.S (\998) 399 at 406. Swindler's case held that attomey-client privi lege remained after the death of the client. 

301 Refer to Chapter 2 section 2.3.3 above which discusses his argument in further depth. 
l02 Imwinkelreid 2003 Ark.L.Rev 266. 
lOl This website is updated regularly and includes the history and development of federa l psychotherapeutic-privilege. The 

site offers links to newspaper and journal articles, case law and any other infonnation connected to the pri vi lege. 
hllil:ll jaffee-redmond .org (accessed 1710212007 - 23/1012008). 

304 Both the American Psychological Association and the American Psychiatric Association acted as amici curiae for the 
Respondent in Jaffee. Both briefs are accessible at http://jaffee-redmond.org. Social workers also lauded the judgment 
as recogni sing the value of both social workers and the psychotherapeutic re lationship. V Lens "Protecting the 
Confidentiali ty of the Therapeutic Relationship: Jaffee v Redmond" (2000) 45(3) Social Work 273 at 276. See also L 
Greenhouse "Justices Uphold Psychotherapy Privacy Rights" New York Times June 4, 1996. 
http: //guerv.nytimes.com/gst/full page. html?rcs~9907EFD8 1 739F93 7 A257 55COA9609 58260&sec~heal th&spon~&&sc 
p~4&sg~Jaffee%20v%20Redmond&sFcse (accessed 16 July 2008). 

lOS Ibid. 
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critic however has been Ralph Slovenko, author of the treatise Psychiatry in Law/Law in Psychiatry.306 

Pre-Jaffee, Slovenko found that state-enacted testimonial privileges, especially psychotherapeutic 

privilege, were little more than a flimsy shield offering only an illusion of protection307 He argued 

that legislated psychotherapeutic privileges were already so full of exceptions and waivers that the 

scope and application of the privilege had become negligible308 Slovenko concluded that in practice, 

the disclosure of psychotherapeutic communications relied on the relevance or materiality of the 

communications between the therapist and client and had little or no connection to privilege.309 Post­

Jaffee, Slovenko did not reconsider his position. Psychotherapeutic privilege remained, in his opinion, 

a futile rule of evidence. He indicated that if history provided a good example, the application and 

success of federal psychotherapeutic privilege would also remain limited in practice. He wrote, " [AJ 

decision against privilege would have punctured the myth of privilege, though in practice, privilege or 

no privilege, the outcome is the same.,,310 The focus, he maintained, would remain whether the court 

considers the information relevant or material to the proceedings.311 There is some merit to his 

argument. Since Jaffee, the courts have indeed battled to determine the scope of the privilege, 

introducing two significant exceptions: namely, the dangerous-patient exception and the litigant-patient 

exception. 

4.4.4.1 Dangerous-Patient Exception 

)06 R Siovenko Psychiatry in Lml lLaw in Psychiatry (2002) 89- 101. He is a Professor of Law and Psychialry at Wayne 
State University Law School, Michigan. 

307 R Siovenko "Psychotherapist-Patient Testimonial Privilege: A Picture of Misguided Hope" (1974) 23 Catholic U. L. 
Rev 649 at 656. Note that this paper was originally presented at a conference on Mental Health and the Law at Catholic 
University School of Law, Washington D.C 19/0111974. 

308 He refers to the then-Califomian Code and a prominent case of the time In re Li/schulz 2 Cal. 3d 415, 467 P. 2d 557, 
wherein the coun held that the privilege did not apply in cases where the patient is claiming emotional di stress. In such 
cases, the privilege was held to be waived by the patient. The question of admissibility then turned on whether the 
psychotherapeutic communications were relevant or material to the proceedings. 656-658. 

309 659. 
310 Siovenko 1997 AlP 73; reproduced in Siovenko Psychiatry in Law 9 1-92. 
31 J He wlites: "[W]hen push comes to shove. the plinciple of relevancy or materiality rather than privil ege provides the 

protection of confidentiality. And. as I would emphasize. because these are elastic terms, given to interpretation, the 
thempist should withhold information until the patient consents or the coun orders disc losure. The courts tend to find 
communications in therapy irrelevant, immaterial , or prejudical, and do not call for their production." Slovenko 
Psychiat,y ill Law 93. 
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Justice Stevens, in footnote 19, touched upon a possible exception that has since caused considerable 

controversy. He writes: 

"Although it would be premature to speculate about most future developments in the federal psychotherapist 

privilege, we do not doubt that there are situations in which the privilege must give way, for example, if a 

serious threat of harm to the patient or to others can be averted only by means of a disclosure by the 

therapist. ,,312 

This footnote sparked what is now known as the "dangerous-patient" exception to privilege and has 

been closely linked to the Tarasoffduty to warn.313 In 1976, in Tarasoffv Regents of the University of 

Caiijornia,314 the Californian Supreme COUl1 found that "the public policy favoring the protection of 

the confidential character of patient-psychotherapist communications must yield to the extent to which 

disclosure is essential to avert danger to others." 315 In other words, the privilege ceases when public 

peril begins.ll6 The Supreme Court of California did however emphasise that the discharge of the duty 

to warn will depend on the circumstances of the case.31 7 Tarasoffalso did not expect psychotherapists 

to have prophetic knowledge of whether a client is likely to harm others but rather, when hann is 

readily identifiable to the practitioner, they must take proportional steps to avert it.318 Yet though 

Tarasoffwas decided twenty years earlier, the Supreme Court did not refer to it and left the question 

surrounding such an exception open to ful1her interpretation. The presence or absence of this 

exception has resulted in significant interpretational differences between the circuit courts, whereby a 

clear split between the Tenth and Fifth COUl1s on the one hand and the Sixth and Ninth courts on the 

other emerged. 

JI2 Ibid. 
313 TarasojJv Regents of the University of California 551 P2d 334 (Cal 1976) .. 
)14 The Californian Appeal COUIt has further extended the duty of care to family reported threats in Ewing v Goldstein 120 

Cal. Appeal 4ili 807(Cal 2004) wherein the courts granted a claim against a therapist and the Centre he worked in on the 
grounds that he had failed to report the hann to the client or his parents, He had been infonned of the hann not by the 
client but by the client's father 

315 442. 
316 Ibid. 
311 439 . 
. '1]8 Mask J states that "we are not concerned with whether the therapist pursuant to the standards of their profession 'should 

have' predicted potential violence; they allegedly did so in actuality. Under these limited circumstances I agree that a 
cause of action can be stated." 451. For a thorough discussion of this case see D Reed "Therapists Duty to Protect yd 
Parties, Balancing Public Safety and Patient Confidentiality" (2001) \(5) Community Mental Health Report I 
www.mg.co.za/articlePage.aspx?articleid=32931&area= breakiog news/breaking news business/ . (accessed 22 
February 2008). For further study see also] Beck Confidentiality versus the Duty to Protect (1990) 1-23. 
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The Sixth and Ninth circuits did not recognise the exception. In United States v Hayes,J19 the Sixth 

circuit court refused to admit the testimony of Hayes's psychotherapist because "[o]n the one hand, 

Hayes should be applauded for seeking professional help for the mental and emotional difficulties he 

was suffering. Yet, because .. . he sought treatment ... Hayes now finds himself facing a felony 

conviction and incarceration because his professional care givers are prepared to testify against him." 

320 The court found that accepting such an exception would result in significant harm to the success of 

psychotherapeutic treatment.321 Furthermore, the court found that since the harm warned against had 

already passed, there was no reason that the exception should extend to criminal or civil 

proceedings. 322 The only foreseeable application of the footnote nineteen was thus for involuntary 

admission into a mental health hospita1. 323 Similarly, in United States v Chase324 the Ninth circuit 

found that there was no "dangerous patient" exception to psychotherapeutic privilege. In this matter, 

Chase was charged with making threats to federal law enforcement agents. He had made such threats 

during psychotherapy and the state wished to use the psychotherapist's testimony against him.325 

Significantly, the Court distinguished between a dangerous-patient exception to privilege and the 

psychotherapist's duty to warn third parties.326 The Court explained that the duty to warn lS 

preventative in nature and is justified only to the extent that it protects others from foreseeable harm.327 

Once such a warning is made, any fUlther disclosure is not warranted. Therefore "a state-law breach of 

psychotherapist-patient confidentiality would not necessarily lead to an abrogation of the federal 

testimonial privilege ". 328 

319 227 F.3d 578 (2000). Hayes, a United States postal worker, had made threats about his supervisor to his therapist during 
psychotherapeutic treatment. The therapist warned him that such threats would not be protected by their confidentiality 
agreement, as per TarasofJ. The psychotherapist then wamed his patient's supervisor about the threats. This resulted in 
the supervisor becoming frightened and infonning the postal inspector. The inspector then laid criminal charges against 
Hayes and wanted the psychotherapist to testify about the threats made during treatment. 

320 584 . 
)21 584-584. 
l22 585. 
323 585. The court held that footnote 19 only confilmed that the existence of the duty to warn third parties. Namely that 

"privilege will not operate to impede a psychotherapist's compliance with the professional duty to protect identifiable 
third parties from serious threats ofhann." 

324 340 F.3d (2003) 978. The court a quo had admitted ,uch testimony, which the Appeal court found to be an irreversible 
error. 993. 

J25 981. 
326 983-988. 
J27 987. 
l28 985.The Court quoted the Oregon State Supreme Court in State v Miller 709 P.2d (1985)225 at 236 finding that "The 

public interest to be served by notifying the police, in most cases, could be achieved by diVUlging only that infonnation 
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The Tenth and Fifth circuits held differently. The Tenth circuit court in United Siaies v Glass329 found 

that there was a dangerous-patient exception to psychotherapeutic privilege. 33o The court, however, 

did not easily grant the existence of such an exception.33I Following the dictum of Jaffee closely, the 

court agreed that such an exception would significantly impact on the scope of the privilege.332 As 

such, in order for psychotherapeutic communications to be used against the client, the threat made 

must have been serious and its disclosme the only method for preventing the harm from occUlTing.333 

In 2008, the Fifth circuit court in United Slates v Allster334 rejected the approach adopted in Chase and 

Hayes entirely.3J5 The court held that patients are informed that threats made to others wi ll not remain 

confidential: if a patient chooses to continue using psychotherapy as the forum to disclose harmful 

intent to others, he or she abandons confidentiality336 Consequently, one of the main conditions 

necessary for the privilege is no longer present.337 The atmosphere of "confidence and trust" is already 

broken when the psychotherapist warns others about his or her client's intentions338 The harm or 

needed to show why a clear and immediate danger is believed to exist. It would rarely justify the full disclosure to the 
police, and never justify a full disclosure in open court, long after any possible danger has passed." 986. 

329 133 F. 3d (1 998) 1356 
330 1358-1360. Briefly, the facts are as follows : Glass, whilst in a mental health care centre, had told his psychotherapist 

that he wished to shoot Bill Clinton and his wife. He left the mental health centre as an outpatient to li ve at his father's 
home. However, ten days after leaving the centre it was discovered that he had left his father's home. The centre then 
chose to inform the US secret service agents and infonned them of Glass's wish to assassinate the president. The agents 
found Glass and placed charges against him for making threats to kill the President. 1357. 

331 1359. 
l32 Ibid. 
H3 Ibid. 
33 4 US v Auster No. 07-30084 (0211112008).The facts influence the approach followed by the court. Auster had made 

repeated threats to his psychotherapists that he would kill his co· workers should he lose some of his employee benefits. 
He also told his psychotherapists that he had the means to commit the offence. Significantly, he had been told on 
numerous occasions that the psychotherapists had a duty to infonn potential victims of such threats. He admitted to thi s 
knowledge during trial proceedings. It later became evident that this had been Auster's chosen method of conveying 
threats to his employers. 

335 The court stated, "We respectfully disagree with those circuits that have extended Jaffee by holding that even if a patient 
knows that a threat is not made in confidence, any statements made to the therapist are privileged in a federal trial." Part 
IIC. 

336 Part lIB . 
137 Ibid. 
338 Smith J explains "as the Jaffee Court implicitly recognized by explicit ly requiring confidentiality. this cost-benefit 

calculation is inapt where the patient already knows the confidence will not be kept. Consider the marginal impact on 
effective therapy of allowing a statement into evidence that the patient knew would be communicated to third parties 
when he uttered it. In such a case, the "atmosphere of confidence and trust" has already been severely undemlined .... 
Jfthe therapist's professional duty to thwart the patient's plans has not already chilled the patient's will ingness to speak 
candidly, it is doubtful that the possibility that the therapist might also testify in a federal court will do so." Part IIC. 
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injury caused to the psychotherapeutic relationship and profession has thus already occun·ed. In other 

words, the so-called "cat is out of the bag,,]39 

Another important factor influencing Auster's decision is that there is no uniform agreement in state 

law that the Tarasoff duty does not affect the privi lege. Since there are different state regulations 

regarding the scope of privilege in this aspect, the argument raised in Chase, namely that federal law 

should be consistent with state law, does not hold significant weight for rejecting the exception340 

Nonetheless, a number of authors have agreed that Chase had adopted the correct approach341 It has 

been argued that there is a significant difference between the warning of outside parties and using such 

knowledge against the client during litigation. In the latter instance, the client's own psychotherapist is 

used against him or her even although the harm has already been prevented. 342 In support for the 

rejection of the exception, Buroker notes for example that footnote 19 can refer only to very specific 

instances. For example, he argues that the exception cannot be raised during criminal matters as the 

word avert343 implies the prevention of hann 344 Accordingly, if the harm has already been prevented, 

the exception fall s away. The result is that the exception is limited to circumstances in which the 

psychotherapist must testify against his or her patient in order to get the patient involuntarily admitted 

in a mental health care hospital.345 In addition, Parsio suggests that it is too much to expect 

psychotherapists to warn potential victims and to be used as witnesses against their own patients, 

should the victim then lay criminal charges against the client for making such threats346 

339 Kleinfeld J for the minority stated eloquently in Chase that " [tJhe cat being already out of the bag, tria l is no occasion 
for stuffing it back in," 998. 

340 Palt IIC. Citing Chase 986 that "Almost all states." recognize the distinction between confidentiality (which is affected 
by the TarasojJduty) and testimonial priviJege(which is not)." 

341 M Nelkon "The Limits of Privilege : The Developing Scope of Federal Psychotherapist-Patient Privilege Law" (2000) 
20 Rev. Litig 35; A Parsio " The Psychotherapi st-Patient Privi lege: The Perils of Recognizing a "Dangerous Patient" 
Exception in Cri minal Trials" (2007) 41 New Eng. L. Rev 623; G Harris "The Dangerous Patient Exception to the 
Psychotherapist·Patient Privilege: the Tarasoff Duty and the Jaffee Footnote (1999) 74 Washington L.Rev 33; D 
Buroker "The Psychotherapist·Patient privilege and Post·Jaffee Confusion" (2004) 89 Iowa L.Rev 1373, 

342 The court in Chase held that the hann done by to the psychotherapeutic relationship outweighs any possible evidentiary 
gain from disclosure during criminal trials. 982,990. 

343 The footnote states that "If a serious threat of hann to the patient or to others can be averted only by means of a 
disclosure by the therapist. .. ". Buroker 2004 ILR 1383·1384. 

344 1384. 
345 1385, This interpretation has also been accepted by other theorists: Nelkon 2000 RL 36·37; Parsio 2007 NELR 655·658. 

Sce also United States v Hayes 586. 
346 Pars io 2007 NELR 656-657. Parsio states that "patients are more likely to understand their therapi sts' duty to wam, 

versus testimony putting the patient behind bars ... a Tarasoff duty to warn does not put the therapist in the same peril 
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The conflict surrounding the dangerous-patient exception raises a number of problems. First, more 

generally, accepting the presence of such an exception depends largely on the discretion of the court. 

Second, the arguments used in Auster's case supporting the exception indicate a fundamental weakness 

of Wigmore's utilitarian approach. To explain, Auster's case focused solely on whether confidentiality 

is breached. According to Wigmore, once confidentiality at any level is found to be absent, one of the 

main criteria for the privilege is no longer present.347 How confidentiality is breached, and what 

impact such a breach has on the client, appears to be insignificant. This allows the courts to use a 

common-law principle (the duty to warn) to eliminate the so-called absolute privilege. It is regrettable 

that the Supreme Court in JajJee did not include the importance of protecting the client's right to 

privacy, dignity and personal autonomy when establishing the privilege3 48 As a utilitarian approach to 

privilege law does not consider these rights, the lower courts could avoid questioning what negative 

reperCUSSiOns can occur when forc ing psychotherapists to testify against their own clients. In this 

instance, the individualisedlhuman rights approach to privilege law would provide significant 

opposition for such an exception. 

Third, the presence of the dangerous-patient exception to privilege places an additional and 

Ulmecessary burden on the professional to decide when such a threat might result in the event 

occurring in reality - at what stage should the psychotherapist inform their client about their duty to 

wam any potential victims? Also, the professional's own interests may be affected - will testifying 

against one's own client have a negative impact on the professional's success in general? It is thus 

submitted that the TarasojJ warning is understandable, but the utilisation of the TarasojJ waming to 

circumvent privilege is not. 

4.4.4.2 Patient-Litigant Exception (Waiver) 

as the 'dangerous patient' exception, because the patient can be assured that the therapist will not be compelled to testity 
against the patient." 

347 Also note that Wigmore's first criterion, namely that the communications must be confidential is also relevant. 
148 See Chapter 2 above. 

122 



Another inconsistency sun-ounds the possible waiver of psychotherapeutic privilege. It is generally 

accepted that if a party wishes to use the records or his or her communications with their 

psychotherapist to prove a claim, he or she has waived their privilege.349 Nonetheless, what happens in 

circumstances where the client does not wish to use the psychotherapist as an expert witness, but is still 

claiming some form of psychological harm? This has caused more problems than expected. The 

cOUl1s, both at federal and state levels, have interpreted waiver of psychotherapeutic privilege in three 

different ways: broadly, nan'owly, and, finally, by finding a middle ground between the twO. 350 

A broad approach to waiver holds that once either party claims any form of emotional distress, he or 

she waives their privilegeJ51 The argument for the broad approach relies on the principles of fairness 

and relevance J52 For example, in Sarka v Penn-Del Directory Co,35J a Californian district court held 

that "allowing a plaintiff to hide . . . behind a claim of privilege when that condition is placed directly at 

issue in a case would simply be contrary to the most basic sense of fairness and justice,,354 Similarly, 

in Sidor v Reno, 355 the court found that the client waived privilege when she filed an emotional distress 

claim. The COUl1 held that any/all confidential psychotherapeutic records were no longer privileged as 

the confidential information would be both relevant and helpful for the defendant's defence. 356 Thus, a 

broad approach suggests that the mere mention of any emotional distress by a client results in the 

privilege being waived. 

349 Speaker v County oj San Bernardino 82 F.Supp 2d 1105 (C.D Cal 2000); Adams v Ardcory 196 F.R.D 339 (E.D Wis 
2000); Fritsch v City oJChula Vista 196 F.R.D 562 (S.D Cal 1999); Van v Lone Star Steakhouse & Saloon 967 F. Supp 
346 (CD III 1997); Doolittle v Ruffo WL 151799 (N.D.N.Y Mar 31 1997). Nelkon writes that the standard fonnulation 
of this waiver is based on the rejected Federal Rule of Evidence 504(d)(3). The Rule stated that "There is no privilege 
as to conununications relevant to the mental or emotional condition of the patient in any proceeding in which the patient 
relies on the condition as an element of the patient's claim or defense." Nelkon 2000 R Ll at 20 fn8S. 

350 See generally E McDonnell "Certainty Thwarted: Broad Waiver versus Narrow Waiver of the Psychotherapist-Patient 
Privilege After Jaffee v Redmond" (2001) 52 Hastings L. J 1369 at 1375. Nelkon 2000 RL20-33; Fitzgerald v Cassi! 
216 F .R.D 632 (N.D Cal 2003). 

351 The party is usually the plaintiff during civil cases. See generally Sarko v Penn-Del Directory Co 170 F.R.D 127 ( 
C.E.D Penn 1997); Fritsch v City oj Chula Vista 196 F.R.D 562 (SD Cal 1999); Van v LOlle Star Steakhouse &Saloon 
967 F Supp 346 (C.D III 1997). 

352 Fitzgerald v Cassil636. The case discusses the different approaches to waiver. In addition, the case is significant as it 
considers waiver from federal and state claims. In such cases, federal law of evidence will apply. 635. 

353 170 F.R.D 127 (E.D Cal 1999). 
354 130. For a discussion of the case see further McDonnell 2001 H.L..J 1376. 
355 No 95 CIY 9588(KMW), 1998 U.S Dist LEXIS 4593 (S.D.N.Y Apr 7,1998). 
356 4 -7 . Ci ted in McDonnell 2001 HLJ 1378. 
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Narrow waiver, on the other hand, holds that privilege is waived only if the client clearly relies on 

communications with his or her psychotherapist during litigation357 The mere mention of emotional 

distress is not considered sufficient to justify waiver358 The reasoning for the approach is well 

explained by the Massachusetts district court in Vanderbilt v Town of Chilmark. 359 First, the court 

refers to the Supreme COUl1's approach to the establishment of psychotherapeutic privilege. The cOUl1 

found that: 

"Jaffee's 'no balancing' instruction drastically changes the waiver formula ... After Jaffee, a court cannot force 

disclosure of communications solely because it may be extremely useful to the finder of fact. Giving weight to 

tbe usefulness of the evidencc as a factor in a decision regarding the scope of the privilege would be a 

balancing exercise that was barred by Jaffee.,,360 

Second, the court considered waiver of attorney-client privilege36
\ By analogy, the court held that 

psychotherapeutic privilege could be waived only if the communications between the psychotherapist 

and client are in dispute or if the client uses any communications with the psychotherapist to further 

their own claim362 FUl1herrnore, Hucko v City of Oak Forest, 363 following Vanderbilt 's reasoning, 

notes that the broad approach to waiver and the fairnessfrelevance argument do not consider the 

Supreme Court's overriding policy reasons behind the adoption of the privilege: 364 namely the 

protection of society'S mental health 365 

The courts have also tried to find a middle ground between the two approaches. According to this 

approach, waiver does not occur if the client only alleges a "garden variety" form of 

3S7 Vanderbilt v Town o[Chilmark 174 F.R.D 225 (D. Mass 1997); Hucko v City o[Oak Forest 189 F.R. D 526 (N.D III. 
1999); Allen v Cook County Sheriff's Department no 97-C3 625, 1999 WL 168466 (N.D III Mar 16, 1999) Fitzgerald v 
Cassil636. 

3S8 McDonnell 2001 HL.J 1381. 
)59 174 F.R.D 225 (D Mass 1997). 
)60 229. Vanderbilt is cited with approval in Fitzgerald v CassiI636-637. 
361 Ibid. 
)62 Ibid. 
36) 189 F.R.D 526 (N.D III . 1999). Hucko also supported the analogy to attorney-client waiver, stating: "In light of the 

Supreme Court's view that that the psychotherapist-patient pri vilege serves pri vate and public interests simi lar to those 
advanced by attorney-client privilege, this Court agrees that the principles govern ing impl ied waiver of the attorney­
client privilege should apply in detennining what is sufficient to constitute an implied waiver of the psychotherapist­
patient privilege." 528-529. 

364 530. 

365 See the discussion of Jaffee v Redmond above. 
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emotional/psychological distress 366 Ordinary or commonplace claims for emotional damages would 

not result in any waiver by the client. 367 Jackson's case explains that if a plaintiff merely alleges 

"garden-variety" emotional distress, privilege is still present, but a "separate tort for the distress, any 

specific injury of disorder, or unusually severe distress" can result in waiver. 368 

It is submitted that a narrOw approach to waiver best follows the reasoning behind Jaffee . First, the 

mere mention of emotional distress, often claimed in delictual matters, should not warrant unfettered 

access to a client's confidential communications. Second, relevance and fairness should not be a 

deciding factor on whether there has been an exception to the privilege. It is submitted that finding 

otherwise runs contrary to one of the main features of privilege law in general: namely that privileged 

information, however relevant, remains inadmissible because there is some overriding factor that 

warrants fm1her protection against disclosure.369 Broad waiver results in what McDonnell correctly 

states as running counter to "the very nature of privilege".37o The courts should also consider the 

impact of broad waiver on the client's privacy interests. Access to all confidential communications, 

even those that are not directly related to litigation, severely encroaches on the client's personal 

sphere. 371 FUl1hennore, a broad waiver encourages "fishing expeditions" by the opposing side once 

emotional distress is raised 372 If evidence supporting the possible exaggeration of an emotional 

distress claim can be found elsewhere, legal counsel should seek such evidence before demanding 

access to privileged infonnation. Finally, as the common law has already established when legal 

3&6 Rhulman v Ulster County Department of Social Services 194 F.R.D 445 (N.D.N.Y 2000) 449; Santelli v Electro-Motive 
188 F .R.D 306 (N.D Ill. 1999) 309; Jackson v Chubb Corp F.R.D 216 (D.NJ 2000); Fitzgerald v Cassil 637. 

367 Rhulman v Ulster County Department of Social Services 450. Fitzgerald v Cassil 637. 
368 Jackson v Chubb Corp 226. The court also used Rule 35(a) of the Federal Rules of Civil Procedure as a framework for 

establishing waiver. R 35(a) governs court orders for physical or mental examinations when a party's physical or mental 
condition is under question. The court held that privilege would be waived if"(l) the plaintiff has pled a cause of action 
for intentional or negligent infliction of emotional distress; (2) the plaintiff has alleged a specific mental or psychiatric 
injury; (3) the plaintiff has pled a claim for unusually severe emotional distress; (4) the plaintiff plans to offer expert 
testimony to support a claim of emotional distress; and/or (5) the plaintiff has conceded that his or her mental condition 
is 'in controversy' for the purposes of 35(a). Fitzgerald v Cassil fn 2 explains that the Jackson court had reason to apply 
such an analogy. He writes that both the waiver of psychotherapeutic privilege and Rule 35(a) examinations "involve 
invasion into sensitive privacy interests". Nonetheless, Jackson found that Rule 35(a) examinations are more invasive. 

]69 Refer to Chapter 2. Cross and Tapper Evidence 443 . 
370 McDonnell 2001 H.LJ 1386. Hucko at 530 also held that: "The very nature ofa privilege is that it prevents disclosure 

of information that may be relevant in the case, in order to serve interests that are of over-arching importance." 
371 See privacy argument for the privilege and the court a quo decision of Jaffee v Redmond 1358. 
372 Vasconcellos v Cybex Int'IInc 962 F. Supp 701 (D.Md 1997) 709 citing Bridges v Eastman Kodak Co 850 F.Supp 216, 

223 (S.D.N.Y 1994). See also McDonnell 2001 H. L. J 1381. 
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professional privilege IS waived by the client, well-established guidelines for waiver of 

psychotherapeutic privilege has already been developed. 

The middle ground is also unsatisfactory as the cOUl1s are left to detennine what constitutes "garden­

variety" emotional distress. This involves a clear understanding of both the party's mental health 

concerns and the fields of psychology and psychiatry. l7l It is submitted that the courts are not in the 

position to determine this. The result is thus likely to be both ambiguous and uncertain.174 

4.4.5 State Psychotherapeutic Privilege 

Some form of psychotherapeutic privilege and its exceptions is legislated in all fifty states. 375 

Fortunately, Auerbach has conducted a recent and thorough study on the different positions of state 

psychotherapeutic privilege.376 Her findings were that: ( I) Florida, California, Georgia and Kentucky 

have each enacted a unifOlID privilege for all mental health professionals, including 

psychotherapists .377 (2) Several states have enacted individual privileges depending on the profession ­

again, including the psychotherapy profession. 378 (3) Ten states have enacted extensive psychologist 

privilege akin to attorney-client privilege,379 with only two of these providing both psychological and 

313 Refer to Chapter 3. Psychotherapy itself is not easy to compartmentaiise, nor is the classification between "normal" 
emotional distress and psychological hann. There is also significant differences between mental disorders which 
involve medical conditions/disease and psychological distress. 

374 The court in McKenna v Cruz No.98 CIV 1853, 1998 WL 809533 (S.D.N.Y Nov 19, 1998) was also concerned about 
the garden-vaJiety approach to waiver. The court found that an attempt to distinguish between garden variety and non 
garden-variety emotional distress claims would "re-introduce the very uncertainty the Supreme COUIt eliminated when it 
endo rsed thc psychotherapist·patient privilege as an unconditi onal privilege". Cited in Nelkon 2000 Review 25·26. 

m This was recognised by the majority in Jaffee v Redmond 12 . 
~?6 Auerbach researched the position of psychotherapeutic privilege in the state of New York compared to the rest of the 

United States. Auerbach 2006 ALR 901-906. Auerbach also refers to the study conducted by P Marrow Privilege and 
the Psychologist: StatutalY Differences Yield Untailared Multilateral Con/usian NY ST. B.J March 1999 as well as the 
Codes listed by the majority in Jaffee v Redmond 12 fn II. 

377 Cal. Evid. Code 1010, 101 2 (West 1995); Fla. Stal. Ann 90.503 (West 1999); Ga. Code. Ann 43-39-16 (2005); Ky. R. 
Ed 507 (2005). Auerbach 901 Fn 7L 

J78 Connecticut has enacted different privileges depending on the profession. CONN. GEN. STAT. ANN 52·146d, 52-
146c, 52- 146q (2005). Colorado has separate psychologist and physician pri vilege. COL. REV. STAT 13·90· 
107(1)(d)(g) (2004). Auerbach 901 fn 73,74 respectively. New York also has separate privileges for physicians, 
psychologists and social workers. N. Y C.P.L.R 4504-4508 (McKinney 1992). 

379 Ala.Code 34·26-2 (Lexisnexis 2002); Ariz. Rev. Stal.Ann. 32-2085(A) (2002); Ga Code. Ann. 43 -39-16 (2005); Idaho. 
Code.Ann. 54·2314 (2003); Kan. Stal. Ann. 74-5323 (2002); Monl. Code. Ann. 26-1-807 (2005); N.J. Stat Ann. 
45:14b·28 (West Supp.2005); N.Y. C.P.Lr. 4507 (McKinney 1992); 42 P.A Cons. Stal. Ann. 5944 (West 2000); Wash. 
Rev. Code. Ann. 18.83.110 (West 1999). 
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psychiatric communications with similar attorney-client evidentiary protection380 For example, the 

Evidentiary Code for Alabama states that: 

"The confidential relations and communications between licensed psychologists, licensed psychiatrists, or 

licensed psychological technicians and their clients are placed upon the same basis as those provided by law 

between attorney and client...,,381 

New Hampshire also provides the broadest scope of psychotherapeutic privilege possible - extending 

attorney-client privilege protection to almost all mental health professionals382 (4) Twenty-seven states 

have enacted specific psychotherapeutic privilege383 Some states provide protection depending on the 

professional's classification,384 or under the rubric of one single privilege statute385 Notably, only 

three states actually classify psychiatrists, psychologists and social workers as psychotherapists . 386 

380 Auerbach 902. Ala.Code 34-26-2 (LexisNexis 2002); 42 P.A Cons. Stat. Ann. 5944 (West 2000). 
lSi Ala.Code 34-26-2 (LexisNexis 2002). The Evidence Code of Pennsylvania states: "The confidential relations and 

communications between a psychologist or psychiatrists and his client shall be on the same basis as those provided or 
prescribed by law between and attorney and client." 42 P.A Cons. Stat. Ann. 5944 (West 2000). 

m N. H. Rev. Stat. Ann 330-A:32 (2004). The Code states, " the confidential relations and communi cations between any 
person licensed under provisions of this chapter", Refer to s330A: 18 for such persons. It does include cl inical social 
workers. Auerbach fn 77. 

38l Ala Code 34-26-2 (LexisNexis 2002); Alaska Stat 08.86.200 (2004); Ark Code Ann 16-41 -101 (1 999); Cal. Evid. Code 
1010, 1014 (West 1995); Del. R. Evid. 503; D.C Code Ann 7-1201.0 1-03 (LexisNexis 2001); Fla. Stat. Ann 90.503 
(West 1999); Ga Code Ann 24-9-21 (1995); Idaho Code Ann 54-23 14 (2D.C03); Iowa Code Ann 622. 10 (West 1999); 
KY. R Evid. 507; LA. Rev. Stat. Ann. 13:3734 (1991): ME. R. Evi d 503; MD. Code Ann, CTS & Jud Proc 9-109 
(Lex isNexis 2002); Mass. Ann. Laws ch 233 20B (LexisNexis 2000); Mich. Camp. Laws Serv 330.1750 (LexisNexis 
2005); Minn. Stat. Ann. 595.02(g) (West 2000); Neb. Rev. Stat 27-504 (1995); N.H. Rev. Stat. Ann 330-A:32; N.M.R 
Evid . 11 -504; N.D. R Evid 503; Ohio Or. Rev. Stat 40.230 (2003); 42 Pa. Cons. Stat. Ann tit. 122503 (West 1993); 
Okla. Stat. Ann tit 122503 (West 1993); 2 Or. Rev. Stat 40.230 (2003); 42 Pa. Cons. Stat. Ann 5944; Utah. R. Evid. 50; 
Vt. Stat. Ann. tit 12 161 2 (2002); Wis. Stat. Ann 905.04 (West 2000 & Supp 2005). Auerbach fn 78. 

384 Auerbach 902. For example, thirteen states do not classify social workers as protected by psychotherapeutic pri vilege. 
Rather only communications made with psychologists and psychiatrists are protected under psychotherapeutic pri vilege. 
Ala Code 34-26-2 (LexisNexis 2002); Ark Code Ann 16-41 -10 1 ( 1999); Del. R. Evid. 503; Idaho Code Ann 54-23 14 
(2D.C03); ME. R. Evid 503; MDMD. Code Ann, CTS & Jud Proe 9- 109 (LexisNexis 2002); Mass. Ann. Laws eh 233 
20B (LexisNex is 2000); Mich. Camp. Laws Serv 330.1750 (LexisNexis 2005); N.M.R Evid. 11-504; N.D. R Evid 503; 
Oh io Or. Rev. Stat 40.230 (2003); Okla. Stat. Ann tit 12 2503 (West 1993) 42 Pa. Cons. Stat. Ann 5944. 

'85 Cal. Evid. Code 1010, 1014 (West 1995); D.C Code Ann 7- 1201.0 1-03 (LexisNexis 2001); Fla. Stat. Ann 90.503 (West 
1999); Ga Code Ann 24-9-21 (1995); Iowa Code Ann 622.10 (West 1999); KY. R Evid. 507; LA. Rev. Stat. Ann. 
13:3734 (1991); Neb. Rev. Stat 27-504 (1995); N.H. Rev. Stat. Ann 330-A: 32; Or. Rev. Stat 40.230 (2003); Vt. Stat. 
Ann. Tit 12 1612 (2002); Utah. R. Evid. 50; Wis. Stat. Ann 905.04 (West 2000 & Supp 2005). Auerbach fn 80. 

386 Cal. Evid.Code 1010; Fla. Stat. Ann 90.503; KY Evid. 507(a)(2); N.H Rev Stat. Ann 330-A:2; Or. Rev. Stat 40.230. 
Auerbach fn 81. 
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Auerbach's research indicates that there is no uniform example of psychotherapeutic privilege in state 

law.387 This was noted by the Supreme Court in JaJJee,388 but Justice Scalia stressed that, "[T]he state 

laws vary to such a degree that the parties and lower federal judges confronted by the new conunon­

law have barely a clue as to what its content might be.,,389 In order to avoid such confusion, the 

Florida Evidence Code390 provides a useful and thorough example of legislated psychotherapeutic 

privilege for the purposes of assessment. The enacted provision establishing the privilege reads as 

follows: 

"(2) A patient has a privilege to refuse to disclose, and to prevent any other person from disclosing, 

confidential communications or records made for the purpose of diagnosis or treatment of the patient's mental 

or emotional condition, including alcoholism, and other drug addiction, between the patient and 

psychotherapist, or persons who are participating in the diagnosis or treatment under the direction of the 

psychotherapist. This privilege includes any diagnosis made, and advice given, by the psychotherapist in the 

course of that relationship. 

(3) The privilege may be claimed by: 

Ca) The patient or the patient's attomey on the patient's behalf. 

Cb) A guardian or conservator of the patient. 

Cc) The personal representative of a deceased patient. 

Cd) The psychotherapist, but only on behalf of the patient. The authori ty of a psychotherapist to claim the 

privilege is presumed in the absence of evidence to the contrary. 

(4) There is no privilege under this section: 

Ca) For communications relevant to an issue in proceedings to compel hospitalization of a patient for mental 

illness, if the psychotherapist in the course of diagnosis or treatment has reasonable cause to believe the patient 

is in need of hospitalization. 

Cb) For communications made in the course of a court-ordered examination of the mental or emotional 

condition of the patient. 

387 Jaffee v Redmond 12. See also Justice Scalia's dissent al26. 
)88 Ibid. 

". 26. 
)90 Fla. Stat. Ann 90.503 (West 2008). 
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(el For communications relevant to an issue of mental or emotional condition of the patient in any proceeding 

in which the patient relied upon the condition as an element of his or her claim or defense or, after the patient's 

death, in any proceeding in which any party relies upon the condition as an element of the party's claim or 

defense." 

The Code also defines what professionals are recognised as psychotherapists and what 

communications are considered as "psychotherapeutic,,391 Some aspects of this provision require 

fUlther study. First, the privilege belongs to the patient. Other persons, such as the psychotherapi st or 

the client' s lega l representative, may claim it but only on the client's behalf. Second, by protecting 

communications made for treatment of alcoholism or drug addiction, the provision indicates that it is 

not significant what the psychotherapy was for, but that it was (I) made for the purposes of diagnosis 

or treatment (2) done by the appropriate professional or under the supervision of the appropriate 

professional. This is similar to the approach used for legal professional privilege: namely (I) for the 

purposes oflegal advice (2) with the appropriate professional.392 This is a wise alternative to trying to 

define what constitutes protected psychotherapeutic treatment but it introduces concerns that the net 

has been cast too wide393 Nonetheless, by adopting such a broad approach, one of the main problems 

of psychotherapeutic privilege - how and when the courts delineate what constitutes privileged 

communications - is avoided394 Third, the provision clearly indicates what the exceptions are : (1) if 

disclosure is for the purposes of hospitalization;395 or (2) if disclosure concerns questions of capacity 

during litigation; or (3) if the client has waived his or her privilege. With regard to the third exception, 

there are two significant points. First, the provision refers to mental or emotional conditions and not 

simply emotional or mental hann. Second, clients must wish to use the communications with their 

psychotherapists to prove a specific issue that concerns mental or emotional conditions. It is submitted 

that this would not promote the use of fishing expeditions, as privilege is waived only if and when 

clients wish to use their psychotherapist's expertise to prove/disprove a mental or emotional condition. 

J91 See s90.503 (1) (a) that defines the psychotherapist in tenns of the privilege. It includes licensed physicians, 
psychologists. clinica l social workers and advanced registered nurses who are certify to practice mental healthcare. 
S90.503(1)(c) defines privil eged communication as one that is (1) intended to be confidential, (2) for the purposes of 
treatment under the direction of a psychotherapist and (3) furthers the interest of the patient. 

)92 See Chapter 2 section 2.4 which discusses the conditions for legal professional privilege. 
J9J See Chapter 2. 
394 Again see Chapter 2. 
3'JS See section 4.4.4.1 above where this is considered as the only possible exception to federal psychotherapeutic privilege 

by some authors. 
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4.4.6 Conclusion 

A number of guidelines can be enumerated from the approach of the United States. First, the utilitarian 

approach is still followed. It is however in need of fine-tuning. Wigmore's criteria on their own do not 

provide a solid argument for the establishment of psychotherapeutic privilege. Imwinkelreid is correct 

in questioning the behavioural assumption whether evidentiary rules affect society at large 396 Second, 

Justice Scalia is correct in not wanting a privilege hovering between certainty and uncertainty as has 

OCCUlTed post-Jaffee. Ironically, even though the Supreme Court established absolute privilege similar 

to legal professional privilege, by leaving the contours of the privilege open to a multitude of differing 

interpretations, the Supreme Court developed an unreliable rule of evidence. The result being that 

McDonnell, for example, recommends that psychotherapists discuss all potential disclosures with their 

clients, and "limit the issues discussed in psychotherapy, and avoid topics that would prove distressful 

if discussed publicly" .397 Advice such as this, given after establishing a so-called absolute privilege, 

contradicts the very purpose of the privilege: to encourage free communication between the 

psychotherapist and client. Third, this uncertainty confirms Slovenko's argument that 

psychotherapeutic privilege does not provide as much protection as hoped. In order to provide an 

effective approach to protecting psychotherapeutic communications, it is perhaps necessary to develop 

procedures for disclosure similar to the Canadian approach to protecting personal infonnation in 

criminal matters. 

State enacted privilege provides a useful example of how psychotherapeutic privilege may be 

introduced via legislation. Although less flexible , a legislated privilege provides better guidance and 

ce11ainty for both mental health and legal professionals, as well as for the courts. 

Numerous practical and theoretical concerns have emerged since the implementation of absolute 

psychotherapeutic privilege in the United States. Absolute privilege promised more certainty but many 

unforeseen complexities and anomalies regarding the application of the privilege have emerged. The 

396 See section 4.4.3.1 above and Chapter 2 section 2.3.2. 
397 McDonnell 200 1 HL.) 1389. 
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problems encountered in the United States reinforce the need to proceed cautiously when adopting any 

Ii · I ·· I 398 orelgn so utlOns mto our own aw. 

398 Refer back to the introduction to this Chapter for a discussion on the advantages and disadvantages of comparative 
research. 
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CHAPTERS 

COMP ARA TIVE OBSERVATIONS AND RECOMMENDATIONS 

5.1 Comparative Observations 

5.1.1 Common-Law Privilege 

5.1.1.1 Absolute Privilege 

The United States has introduced an absolute form of psychotherapeutic privilege. This wide-ranging 

privilege relies heavily on the behavioural assumption that without such extensive protection, the 

American populace would be deterred from seeking mental health treatment. Both the Supreme Court 

and state legislatures found that absolute confidentiality provided the requisite assurance that people in 

need of mental health treatment would seek the appropriate help. Imwinkelreid has however suggested 

that this reasoning is flawed. He argued that absolute privilege does influence the behaviour of 

laypersons as prominently as believed.' Even though confidentiality was recognised as a fundamental 

element of psychotherapy, Imwinkelreid indicated that protection against court-ordered disclosure did 

not deter people from utilizing psychotherapy as their chosen mode of mental health treatment. In 

addition, the scope of the privilege has not been clearly outlined 2 Any exceptions to the privilege have 

been left to the courts for incremental development. Thus, although absolute privilege is said to firmly 

established, the protection provided by it can be - and often is - watered down extensively by the 

coul1s. 3 In practice, this results in only a limited number of instances where the privilege is applied. 

Apal1 from the United States, the other jurisdictions studied have clearly rejected extending absolute 

privilege beyond the legal profession. In Canada, the primary basis for denying other relationships 

absolute or class privi lege was because no other relationship had, thus far, been considered as 

2 
See Chapter 4 54.4.3.l. 
See Chapter 454.4.4. 
Siovenko's argument becomes increasingly more re levanl - see further Chapter 454.4.4. 
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important to the public interest as the legal relationship" Furthermore, the Supreme Court found that 

the absolute privilege established in Jaffee was unsuitable because the number of exceptions already 

severely limited the privilege. This, the Court held, undermined the original purpose for establishing 

absolute privilege5 In England, the courts have also routinely rejected absolute privilege.6 Class 

claims under PIT have also been difficult to prove. 

It is submitted that the South African courts or legislature should be wary of adopting or accepting 

absolute psychotherapeutic privilege. Even Zeffertt, one of South Africa's theorists supporting the 

extension of privilege beyond the legal profession, found absolute privilege unsuitable.7 The privilege 

would not be flexible enough to ensure that no prejudice to the other party or to the trial process itself 

occurs. However, should absolute privilege be considered it is recommended that a combined 

approach to establishing the privilege is followed. 

5.1 .1.2 Case-by-case/Oualified Privilege 

In Canada, case-by-case privilege was slowly developed by the common-law. This form of privilege 

provided a solution that was more suitable to protecting the confidential communications of other 

relationships. This privilege used Wigmore's four utilitarian criteria to justify its acceptance.s Case­

by-case privilege provides the courts with more flexibility than absolute privilege. The courts maintain 

the discretion to determine, with reference to the circumstances of the case, whether the 

communications warrant privilege. There is no need to introduce exceptions to this form of privilege 

either, as in such instances, the court wou ld not grant privilege in the first place. 

There are however some problematic aspects to case-by-case privilege that deserve mention. First, 

Wigmore 's criteria were not designed to be used in an ad hoc manner. Rather, once a class of 

relationships was held to be protected by privilege, any future confidential communications within that 

4 Chapter 454.4.2. 
M(A) v Ryan 1997 ( I) SCR 157 para 34-35. 
See Chapter 4 54.2.3.1 
See Chapter 252.3.5. To recapitulale Zeffertt promoted a fann of qualified privilege that relied on the circumstances 
sUITounding the case. 
See Chapter 4 54.3.3. 
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class were also privileged 9 Second, adopting a utilitarian case-by-case privilege insufficiently 

addresses the impact of disclosure on the client's privacy. This, L'Heureux-Dube J correctly states, 

fails to consider Charier values sufficiently.lo A similar criticism could be raised in South Africa 

should Canadian case-by-case privilege be adopted. Third, another concern is the notion of "qualified 

case-by-case privilege" as seen in M(A) v Ryan. II To recapitulate, once case-by-case privilege is 

successfully argued, the courts reserve the right to inspect the privileged information and still grant 

limited disclosure. Both the content and to whom it must be disclosed are regulated. This negates a 

central feature of privilege, namely that infonnation, once privileged, whether relevant or not, is 

immune from disclosure . It is therefore dangerous to refer to this as a form of"privilege.,, 12 

In conclusion, if case-by-case privilege is considered in South Africa, a combined approach to 

determining privilege is advisable. The courts should detennine the overall impact of disclosure both 

on the profession itself and on the client's individual interests. Whether it is in the public interest to 

grant the privilege will rely on the circumstances of the case. This would include considering for 

example: the form of psychotherapy used; if the evidence could be found elsewhere; whether the 

communications were extremely private in nature (especially sexual violence counselling);13 the 

purpose for which the information is requested; and finall y, any other factor relevant to the matter. In 

order to adopt this approach, the courts should also be entitled to inspect the documents in camera. 

Disclosure, if any, should be limited to information that ensures that overall fairness for both parties is 

maintained. 

England 's approach to protecting confidential communications on a case-by-case basis relies on Public 

Interest Immunity. It is submitted that it would be erroneous for South Africa to adopt a similar 

approach. First, even though Crown privilege was the template for South Africa's State privilege, PII 

has since developed away from South African State privilege. Albeit that State privi lege has rej ected 

Duncan 's principle prohibiting the court the right to inspect certified information, 14 it remains linked to 

9 

JO 

11 

12 

13 

14 

See Chapter 2 52.3.2. See also Chapter 4 s4.3.3. L'Heureux-Dub'; 1's criticism of case-by-case privil ege. 
See Chapter 454.3.3. 
1997 (I) SCR 157. 
Refer to L'Heureux-Dub'; 1'5 criticism of the majority opinion in M(A) v Ryan. Chapter 454.3.3. 
See for exampleJ Pithey Thesis 70 whereby she recommends that absolute pri vilege should apply to personal records 
for those sufferi ng from sexual violence, 
Van del' Linde v Calitz 1967 (2) SA 239 (A). For a discussion of this scc Schwikkard Evidence 149- 151. 
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state or governmental infornlation. In Swissborough Diamond Mines (Pty) Ltd v Government of 

Republic of South Africa l 5 for example, the court introduced principles to govern State privilege in 

accordance with constitutional values. Joffe J states: 

"( I) The Court is not bound by the ipse dixit of any cabinet minister or bureaucrat irrespective of whether the 

objection is taken to a class of documents or a specific document and irrespective of whether it relates to 

matters of State security, military operations, diplomatic relations, economic affairs, cabinet meetings or any 

other matter affecting the public interest. (2) The Court is entitled to scrutinise the evidence in order to 

determine the strength of the public interest affected and the extent to which the interests of justice to a litigant 

might be harmed by its non-disclosure. (3) The Court has to balance the extent to which it is necessary to 

disclose the evidence for the purpose of doing justice against the public interest in its non-disclosure. (4) In 

this regard the OI1US should be on the State to show why it is necessary for the information to remain hidden. 

(5) In a proper case the Court should caB for oral evidence, in camera where necessary, and should permit 

cross-examination of any witnesses or probe the validity of the objection itself." 16 

It is submitted that even though reference is made to matters that are in the public interest, the focus of 

State privilege remains embedded in protecting State-related interests. Second, the confusion 

surrounding the application of State privilege for non-governmental matters would introduce 

unnecessary procedural problems. These would include questions concerning waiver; the difference 

between civil and criminal matters; the use of circumstantial evidence; and whether the court is obliged 

to enforce privilege mero motu. 17 Finally, since PI! still involves balancing competing interests, there 

appears to be little advantage in arguing State privilege over private privilege. 

5.1.2 Statutory Psychotherapeutic Privilege 

An alternative to common-law privilege is to introduce statutory provISIons establishing 

psychotherapeutic privilege. This has been the approach of most of the State legislatures to 

1 , 

16 

17 

1999 (2) SA 279 (T). 
343-344. My emphasis. These principles fonnulated by Paizes and Zeffertt. See Zeffett Law of Evidence 655, 
Schwikkard Evidence 152 also proposes that the courts should be able consider whether partial disclosure of the 
evidence is possible. 
See Chapter 4 s4.2.3 .3 and Chapter 252.2 . fn 14. 
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psychotherapeutic privilege in the United States. IS Statutory privilege provides more certainty on the 

application of the privilege, to whom the privilege benefits and what exceptions to the privilege are 

present. Furthermore, privilege that no longer rests on a common-law enquiry provides a more reliable 

rule of evidence. For example, the professional will have a better understanding of privilege as it 

relates to confidentiality and will be able to advise their client accordingly. Legal professionals, on the 

other hand, will be able to determine with more confidence the scope of the privilege and whether an 

exception applies. It also obviously firmly establishes psychotherapeutic privilege, thereby possibly 

promoting the use of psychotherapy and protecting the individual' s privacy interests . 

There are some reservations whether this would be a suitable solution for South Africa. First, the 

concerns regarding absolute privilege re-emerge on a statutory level - it remains questionable whether 

privilege encourages people to enter into psychotherapy. It is also difficult to establish that the 

privilege does not negatively influence the effectiveness of the legal system. In the interests of 

fairness, both the client 's interests to preserving confidentiality and the impact of privilege on the 

opposing party must be considered. The best forum for this is the courts, as the courts are exposed to 

the individual circumstances of the case. Statutory guidelines for this can be introduced. Second, all 

state privileges, including attorney-client privilege, are established via statute in the United States. In 

South Africa, however, most private privileges have thus far developed through the common-law. If 

statutory psychotherapeutic privilege is to be recommended , the position of all professions reliant on 

confidentiality would also require further study. The legislature would also have to consider whether 

other confidential professions warrant statutory protection. This includes legal professional privilege. 

The paucity of South African study on this issue indicates a need for further research. Consider for 

example the possibility of priest-penitent privilege in light of the right to freedom of religion,19 or 

journalist-source privilege in light of the right to freedom of expression,z° 

Finally, if psychotherapeutic privilege were to be enacted, secondary issues regarding the application 

of the privilege would need to be resolved. These range from determining what form of psychotherapy 

" 
" 20 

See Chapter 4 s4.4.5. 
Section 15 of the Constitution of the Republic of South Africa, 1996. 
Section 16(1)(a) of the Consti tution expressly provides that the right to freedom includes the freedom of the press and 
the media. See further R Brand "Between Privilege and subpoena: Protecting Confidential Sources" (2006) 27(2) 
Equid Novi 113. 
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should be protected ,2 1 when privilege is waived,22 and what possible exceptions to the privilege should 

be recognised on grounds of public policy,23 Unfortunately, limiting the scope of the privilege 

reintroduces the possibility that in practice, the privilege will not be exercised often, As Slovenko 

argued, if the privilege becomes dependent on fulfilling a number of rigid requirements and is subject 

to many exceptions, it runs the risk of becoming nothing more than a flimsy shield offering only the 

illusion of protecting psychotherapeutic communications, 

5.1.3 Two-Stage Balancing Process Incorporating Relevance 

5.1.3,1 Introduction 

It is submitted that South Africa's current position continues to be unacceptable, South African 

psychotherapists have become increasingly aware of the lack of protection surrounding their clients' 

privacy interests?4 Chapter 3 has also highlighted that psychotherapy will continue to grow In 

importance in South African society, Furthennore, the negative impact of forced disclosure of 

psychotherapeutic communications on the client's right to privacy and dignity remain significant 

concerns, The different solutions provided in Canada and the United States are also indicative of the 

need to introduce some degree of legal protection against full and unrestricted disclosure, Thus, in lieu 

of privilege, another possible solution is to adopt an amended form of s278 of the Canadian Criminal 

Code, To restate the position under the Code: it provides that any party requesting the disclosure of 

personal records during criminal litigation must make an application to the court proving that the 

confidential records are both likely relevant and that non-disclosure would amount to an injustice25 

Before continuing, it is submitted that South Africa need not limit this procedural protection to 

criminal matters and should extend its application to both civil and criminal proceedings, 

21 

22 

23 

24 

25 

For example the differing confidentiality requirements depending on the mode of psychotherapy practices . Refer back 
to Chapter 3 s3,3, 
It is submitted that the best approach is to adopt similar principles of waiver as found in legal professional privilege. 
See Chapter 2 s2 .4,2, 
For a brief outline of possible legislative exceptions see 55.3 below. 
A "Psychologist and Rape Survivor Unsupported by the Justice System and the HPCSA" www.psychotherapy.co.za 
(accessed 21 February 2007). 
For a full discussion of the provision, see Chapter 4 s 4.3.4.2. 
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Additionally, even though s278 is limited to personal records,26 it is recommended that it should also 

include confidential communications and infOlmation generated between a psychotherapist and client. 

5.1 .3.2 Recommendations for South African law 

Stage 1: The party requesting disclosure of psychotherapeutic records/communications must make an 

application proving: 

(a) The evidence is likely to be relevant to litigation: 

When assessmg the likely relevance of psychotherapeutic communications, s210 of the Criminal 

Procedure Act27 and s2 of the Civil Proceedings Evidence Act28 provide some guidance. Both Acts do 

not define relevance but rather provide that no evidence shall be admissible if it is in'elevant or 

immaterial and cannot prove or disprove any point or fact in dispute. If this negative approach to the 

relevance of psychotherapeutic communications is applied, the party requesting disclosure would have 

to establish relevance for litigious purposes, in addition to other fom1al requirements. This includes for 

example proving that: (1) information gathered during psychotherapy does not differ too significantly 

from information gathered for litigation;29 (2) the mode of psychotherapy has not influenced the 

relevance of information gathered,30 and; (3) no significant transference has occurred between the 

psychotherapist and client. 31 

26 

17 

28 

" 
30 

31 

Note that the South African Law Commission has introduced the Personal Records Bill that could further extend its 
protection to include court-ordered disclosures. Refer back to Chapter 3 s3 .5.1.2 and Nell Confidentiality 52-67. 
Act51 of 1977. 
Act 25 of 1965. 
For example, when making a statement to the police. See Chapter 4 54.2.3.1 for A Hayman 's argument conceming the 
lack of infOlll1ational objectivity between psychotherapist and client. A Hayman "Psychoanal yst subpoenaed" The 
Lancet 16 October 1965 in P Jenkins Legallsst/es in Counselling and Psychotherapy (2002) 22. 
Particular attention should be paid on the difference between Cognitive Behavioural Therapy and 
Psychoanalytical/psychodynamic psychotherapy. See Chapter 3 s3.3.3. 
Transference is where a client transfers significant aspects or elements of their real-life relationships onto their 
relationship with their psychotherapist. For a more detai led explanation refer to Chapter 3, 53.3.3. 1. 
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(b) A possible injustice would occur if the evidence is not disclosed: 

In order to determine whether refusing disclosure of psychotherapeutic communications would cause 

an injustice, a number of factors should be proved by the party requesting disclosure: (I) that the 

evidence is of important probative value to litigation. For example, the request for disclosure amounts 

to more than a " fishing expedition" or only for the purposes of cross-examination; (2) that the evidence 

cannot be found elsewhere - for example that there were no other witnesses to the incident; (3) that no 

constitutional rights and/or values are infringed by disclosure. Notably, this includes establishing that 

the other party's right to privacy, dignity and possibly equality have not been infringed ;32 (4) that the 

societal interests in that particular matter favour disclosure over non-disclosure. The party must prove 

that disclosure would not deter the public from seeking psychotherapeutic treatment; (5) that the client 

had no reasonable expectation of privacy in the circumstances of the case. The party should establish 

for example that the communications were not made in confidence, that confidentiality was not an 

agreed component of the fiduciary relationship or that some other statutory provision negates 

confidentiality;33 (6) finally, that non-disclosure would render the trial unfair. Focus is likely to be on 

the adversarial nature of litigation and the need for full disclosure as well as the right to make a full 

defence. 

Stage 2: Should the party requesting disclosure succeed in stage I, the cOUl1 must then review the 

potential evidence. During this stage, the court must consider both the likely relevance of the 

infonnation and whether justice, as well as the interests of the public, are best served by disclosure. In 

this process, the court may view any psychotherapeutic records in camera and/or question the 

32 

33 

Primarily referring to the disclosure of psychotherapeutic communications during sexual offence trials. It is also 
important to note that the South AfIican Law Refonn Commission reconunends that if one establishes a statutory 
definition of relevance, .. A court may refuse to admit evidence if its probative value is substantially outweighed by the 
danger that the evidence might: 
(a) be unfairly prejudicial to a party; or 
(b) cause or result in undue waste of time. 
(2) When detctmining whether the probative value of evidence is 
outweighed by the risk that evidence will have an unfairly prejudicial 
effect, a presiding officer may not adopt assumptions or make 
generalisations that are in confli ct with the constitutional values 
embodied in the Constitution of the Republic of South Africa Act 108 
of 1996." My emphasis. South African Law Refonn Commission 
Review Of The Law Of Evidence (Hearsay And Relevance) (August 2005) Discussion Paper 113 Project126 at 26. 
For discussion of these possible exceptions, see s5.3 of this Chapter. 
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psychotherapist. Thereafter, should the court find that disclosure IS appropriate, it should limit 

disclosure to the bare minimum required by the circumstances. 

In conclusion, although this proposition does not provide the same degree of protection as abso lute 

privilege,l4 it is more practical than case-by-case privilege. By enacting statutory provisions on 

requests for confidential communications, harmful or unnecessary invasions of the client's privacy are 

avoided. Relevance also remains significant, thus granting the courts the opportunity to ensure that the 

opposing party is not unfairly or unreasonably prejudiced. Moreover, if the cOUl1s are given clear 

statutory guidelines on how best to regulate the disclosure of particularly sensitive evidence, further 

certainty surrounding the protection of confidential communications is assured. Finally, this approach 

has also been subjected to judicial scrutiny in Canada and was found to be in accordance with their 

Charter values 3 5 Should a similar challenge be raised in the South African context R v Mills36 

provides a useful comparative guideline for our courtsH 

5.2 "Just Excuse" 

Another argument, already established in South Afri can law, may be utilised by psychotherapists 

without legislative or common law modification. In telms of sl89 of the Criminal Procedure Act, a 

witness who without ')ust excuse" refuses to testify, or answer specific questions, or produce any 

documents, is in danger of summary punishment by the court. The cOUl1 is required to consider 

reasons advanced by the witness for refusal before imposing punishment. "Just excuse" has been held 

to have a wider ambit than "lawful excuse". In Attorney-General, Transvaal v Kader38 Grosskopf JA 

held that: 

J4 

35 

36 

17 

" 

"the expression "just excuse" in s 189 has a wider connotation than merely embracing excuses arising for 

the rules of privilege, admissibility and compellability. And for the purposes of the present case .. . There 

Established via the common law or statute. 
R v Mills 1999 (3) SCR 668. 
fbid. 
Section 39(l )(b) provides that when interpreting the Bill of Rights, a courl, tribunal or forum may consider foreign 
law. 
199 1 (4) SA 727 (A). 
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may well be circumstances in which a just excuse may exist even if it is not humanely intolerable for the 

person concerned to have to testify ... the "humanely intolerable" formulation is in itself a general guideline 

which should not be treated as it were a legislated enactment.,,]9 

This reasoning was followed in S v Cornelissen; Cornelissen v Zeelie40 in which the appeal court had 

to decide whether a journali st had a just excuse to refuse to testify under s205 of the CPA41 The 

appellant, a journalist, argued that his newspaper "was dependent on its reporters having a relationship 

of trust with the public,,42 and that if the reporters were considered as informers to the police, their 

reputation would be severely impaired. This, it was argued would result in the loss of vital 

infonnational sources. The court held in this circumstance, that the advantage of questioning did not 

outweigh the potential public prejudice caused by the forced disclosure. The sentence of 12 months ' 

imprisonment by the court a quo was accordingly set aside.43 Nonetheless, the defence of "just 

excuse" is not certain. In contrast to Cornelissen, in the earlier decision of S v Pogrund,44 the 

appellant, also a journalist, argued that the magistrate had incorrectly imprisoned him in tenns of s212 

(I) of the Criminal Procedure Act 56 of 1955 4 5
_ The C0U11 a quo had held that he did not have a just 

excuse for refusing to identify the SOurce of his information. This decision was confirmed because 

first, there was no journalist privi lege in South Africa and second, forced disclosure would not 

incriminate the journalist himself." "Just excuse" has also been rejected for a church minister who 

wanted to maintain priest-penitent confidentialit/7 and for a witness who did not want to incriminate a 

friend 48 These decisions indicate that while the cou11s might hold sympathy towards psychotherapists 

who seek to uphold their ethical obligation to their clients, there is little security in arguing just excuse. 

Furthermore, the implications of a psychotherapist 's decision to refuse disclosure depend on the 

court's view on confidentiality, the profession in question, as well as the overriding interests of the 

39 

40 

4J 

42 

43 

44 

45 

46 

" 
" 

737D-G. 
1994 (2) SACR 41 (W). 
This was the next cons ideration as the court accepted that there was no recognised journali st professional privilege. 
Taken from the English translation of the headnote. 
Ibid. 
1961 (3) SA 868 (T). 
Criminal Procedure Act 56 of 1955. Section 212(1) relating to "just excuse" is very similar to s189 of the current 
Criminal Procedure Act 55 of 1977. 
868. Taken from the English translation of the head note. 
Smit v Vall Niekerk 1976 (4) SA 293 (A) 
S v Carnesoll 1962 (3) SA 437 (T). 
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public. It is therefore a dangerous solution to protecting the integrity of the profession and/or the 

client's privacy interests, as it may result in incarceration for the professional. Development of the law 

along such lines may thus well depend on the courage of the pioneers who incur the risks of refusal to 

testify. 

The provisions regarding just excuse must also be viewed in the context of the Constitution. In Net v 

Le Roux49
, the Constitutional Court considered the constitutionality of sl89 and s205 of the CPA 50 

Ackermann J refelTed to Bernstein v Bester51 where, under s418(5)(b)(iii)(aa) of the Companies Act,52 

a witness need not answer questions put before them if they show that they have "sufficient cause" to 

refuse disclosure. Bernstein interpreted "sufficient cause" to include any question that might threaten 

or infringe any of the examinee's rights in the Bill of Rights provided that the rights in question remain 

subject to constitutional limitation. 53 Ackermann J adopted the same interpretation for determining the 

meaning and application of just excuse. The Constitutional Court in Net held that a witness would 

have a just excuse for refusing to answer questions under s205 if the question infringes or threatens to 

infringe any of the witness 's Chapter 3 rights. 54 Consequently, if the witness proves that certain 

questions infringe any of their fundamental rights, the witness would not be subject to imprisonment as 

a recalcitrant witness. The basis for this deci sion is that s l89 must be read with s35(3) of the interim 

Constitution55 under which the court is obliged, when interpreting any legislation to "promote the 

spirit, purport and objects of the Bill of Rights." 56 

Net v LeRoux increases the chances of a successful argument that professionals have a just excuse in 

maintaining confidentiality on the grounds of protecting their client's or other fundamental human 

rights. For example, this argument was raised in 2005, when the National Director of Public 

Prosecutions, the Justice Department, SANEF (South African National Editors Forum) and the 

49 

so 

II 

52 

53 

54 

" 
56 

1996 (3) SA 562 (CC). 
To explain further, under 5205( 1) of the CPA, a witness would have to answer any relevant questions put before them 
by a magistrate or judge. However, if the witness refused lO answer any questions put before them, the court 's 
decision would then be governed by s I 89 of the CP A. 
1996 (2) SA 75 I (CC). 
Act 61 of1973. 
Bernstein v Bester paras 58 to 63. 
Nel \I Le ROL/X para 7. Chapter 3 refers to the Bill of Rights in the Interim Constituti on. 
Section 38(2) of the Final Constitution. 
Ne! v Le Roux para 's 7-9. 
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Parliamentary Portfolio Committee on Justice met to consider the question of the just excuse for 

journaiistsS7 This followed from an agreement made between SANEF, the Ministers of Justice and 

Safety and Security and the NDPP that there is a "need to balance the interests of the maintenance of 

law and order and the administration of justice on the one hand with the right to freedom of expression 

and specifically freedom of the press and other media.,,58 Brand emphasises that this agreement 

acknowledges that it is necessary in certain circumstances that the journalist's sources and information 

be protected against forced disclosure. 59 

The Constitutional Court' s approach could aid psychotherapists who wish to protect their client's right 

to privacy and human dignity,6O and it could also provide a significant defence for client themselves if 

they are questioned on their relationship and communications with their psychotherapists6 t However, 

it is arguable that the same concern regarding whose rights are protected remains valid. Nel's case 

refers to protection against infringement of the witness's rights and not rights of another person. Thus, 

if the psychotherapist on the witness stand wants to claim just excuse against disclosure of another 

person's rights - namely their client's rights - the defence of just excuse lacks certainty. Furthermore, 

Nel's case emphasises the importance of compelling witnesses to answer questions lawfully put to 

them62 

5.3 Current Statutory Exceptions to Psychotherapeutic Confidentiality 

Irrespective of whether an argument for privilege is successful or another solution to the problem is 

developed, the confidential relationship between psychotherapists and their clients should never be 

" 58 

" 

60 

61 

62 

R Brand "Between Privilege and subpoena: Protecting confidential sources"(2006) 27(2) Equid Novi 113. 
Brand 2006 Equid Novi 128-129. 
Ibid. Note that in Munusamy v Heier and others (Freedom of Expression Institute and others as amicus curiae 2004 
(5) SA 112 (0) the court rejected the argument thatjoumalists automatically had ajust excuse for refusing to testify or 
answers any questions put before them on the grounds that disclosure would amount to an infringement of section 16 
of the Constitution. 
See Chapter 3 of this thesis. 
It would likely be argued that in such circumstances the client would assert their right against self-incrimination. See S 
v Mahlangu 2000 (J) SACR 565 (W) 569A-D where the applicant was seeking access to records of telephonic 
conversations involving him and another that had been recorded five years earlier. Snyders J applied Net's case in 
reaching his decision, stated that although the applicant could not be likened to a witness since trial proceedings were 
yet to begin, should the applicant find at the time of questioning, that he is unable to recollect the infonnation 
sufficiently and then possibly incriminate himself, this would justify a just excuse in the circumstances . 
Para II. 
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entirely absolute. There are instances where it is in the best interests of society that confidentiality is 

broken. This is evident from the approach to psychotherapeutic privilege in the United States. This 

section of the thesis will outline what statutory provisions - excluding court-ordered disclosure -

currently demand disclosure from psychotherapists . An understanding of these exceptions is important 

for the purposes of this thesis because they highlight where counsellor-client confidentiality should be 

subject to limitation. Any future statutory dispensation protecting psychotherapeutic communications 

should integrate these limitations into its provisions. 

5.3.1 The Mental Health Care Act 17 of 200263 

MHCA commenced on 15 December 2004. It repealed the Mental Health Act64 almost in its entirety, 

leaving only Chapter 8 of the earlier Act in force65 This much-needed new legislation significantly 

alters the protection provided for mental health care users in a number of areas.66 For the purposes of 

this thesis, a few changes should be noted. First, the MHCA provides broader definitions of mental 

health care practitioners and users than previously enacted. Psychotherapists are classified as mental 

health practitioners whether they come from a psychological or medical background,67 and persons 

under psychotherapy are classified as mental health care users.68 Second, the MHCA provides that 

infonnation should be kept confidential once so established by any other law 6 9 Unfortunately, what is 

meant by "any other law" remains unspecified. Arguably, this would include Rule 24 (l) of the Ethical 

Rules for psychologists, which states that a psychologist must safeguard confidential information 
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Abbreviated as MHCA. 
Act 18 of 1973. 
The Chapter is not relevant to this study as it deals with Hospital Boards only. 
See Chapter III of the Act which lists the tights and duties relating to mental health care users. Significantly, the Act 
provides protection against unfair discrimination based on one 's mental health. See T Zabow 'The Mental Health 
Care Act (Act 17 of2002)' in Kaliski Psycho/ega/ Assessment 58-82 for a comprehensive and useful guide of the main 
provisions of the Act. 
Section 1 (viii) defines a mental health care practitioner includes a psychiatrist or registered medical practitioner or 
nurse, occupational therapist, psychologist or social worker who has been trained to provide prescribed mental health 
care, treatment or rehabilitation services. 
Defined in sl(xix) a", "a person receiving care, treatment and rehabilitation services or using a health service at a 
health establishment aimed at enhancing the mental health status of a user, state patient and mentally ill prisoner and 
where the person is below the age of 18 ycars or is incapable of taking decisions, and in certain circumstances may 
include - (i) prospective user, (ii) the person's next of kin, (iii) a person authorised by any other law or court order to 
act on that persons behalf, (iv) and administrator appointed in terms of this Act; and (v) an executor of the deceased 
persons estate and 'user' has a corresponding meaning," This would encompass clients receiving psychotherapy, 
In temls of s13(I) of the MHCA, "a person or health establishment may not disclose any information which a mental 
health care user is entitled to keep confidential in terms of any other law," 
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obtained during the course of his or her practice ... subject only to the limits of confidentiality as may 

be detennined by law or court of law70 Third, the MHCA allows psychotherapists to reassign issues 

of client confidentiality and possible disclosure to higher authorities when halm to the client or others 

is foreseen. Section 13(2) provides that "the head of the national department, a head of provincial 

depaltment or the head of a health establishment may disclose such information if it would seriously 

prejudice the health of either the mental health care user or others .,,7l Thus, higher authorities in the 

mental health care system are allowed to disclose confidential information when the health of the client 

or others is seriously at risk. As a result, psychotherapists should inform authorities of any issues 

regarding potential harm of the client or others rather than consider disclosure by themselves. This 

limits the scope and opportunities for accepted disclosure to heads of health departments and 

establishments alone, and only when serious hann to the health of the client or others is foreseen. 72 A 

possible single concem regarding s13(2) is that there are no procedural guidelines for these heads to 

follow once such concems are brought to their attention by psychotherapists7J For example, what 

actions should the authority take to prevent the halm? To whom should the infonnation be disclosed? 

5.3.2 The Children's Act 38 of 2005 

Section 110 of the Children's Act obliges psychologists, inter alia, to report any injury or abuse that 

may have been deliberately inflicted on a child to any designated child protection organisation or 

police officer. Failure to report is a criminal offence. The section goes on to protect those who are 

obliged to disclose against litigation flowing from bona fide disclosure. 
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Refer back to Chapter 3 s 3.2.2. 
Act 18 of 1973. 
Accordingly, if the mental health practitioner foresees any intention on the client to hann property, di sclosure is not 
warranted. 
Under 513 of the old Mental Health Act the concerned medical profess ional was obliged to disclose such infomlation 
to a police official or magistrate. Failure to report such persons was also considered as a contravention of the Act and 
therefore resulted in a fine or imprisonment. 
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5.3.3 The Prevention of Family Violence Act 133 of 1993 and the Domestic Violence Act 115 of 

1998 

Section 4 of the Prevention of Family Violence Act states that "Any person who examines, treats, 

attends to, advises, instructs, or cares for any child" who is suspected of suffering from injuries caused 

intentionally by another person must report it to a police official or a child welfare social worker. It 

should be mentioned that sections 1, 2, 3, 6 and 7 of the Prevention of Family Violence Act have been 

repealed by the Domestic Violence Act 116 of 1998. Section 4 of the Prevention of the Family 

Violence Act however remains intact. 

Interestingly, in order to address the problem of domestic violence in South Africa, ss4(3) of the 

Domestic Violence Act allows "any person, including a counsellor, health service provider. . . who has a 

material interest in the well-being of the complainant" to apply for a protection order for the 

complainant. Unf0l1unately, this section does not specifically refer to psychotherapists, but it is likely 

that the section would include psychotherapists as it states that any person may apply for an order if 

there is a material interest in the complainant. Furthermore, the legislature considered counsellors as an 

example of who may apply and it is likely that registered psychologists and psychiatrists are also 

meant to be included in the section. In terms of ss4(3), the written consent of the complainant is 

required unless the complainant is a minor, mentally retarded, unconscious or a person the coul1 is 

satisfied is unable to give written consent7 4 

FUlthermore, Rule 27( 1 led) of the Ethical Code also provides that a psychologist is allowed (0 disclose 

infonnation, such as potential evidence of domestic violence, in order to protect a client or other 

people from harm7 5 These two sections clearly indicate that in circumstances of domestic violence, 

the psychologist should seek to protect the client from future harm. This may obviously include a 

protection order. 

74 

7S 
Subsections 4(3)(a);(b);(c) and (d) respecti vely. 
Ibid. 
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5.4 Conclusion 

It is recommended that any future statutory dispensation integrate the abovementioned laws into its 

provisions. It is in the best interests of the public that psychotherapists, who are aware of child or 

domestic abuse, report such abuse to the appropriate authority. Any protection against the disclosure 

of psychotherapeutic communications during cOUli proceedings should not apply in these instances. 

Furthermore, by acknowledging specific instances where statutory protection is limited, future 

litigation conceming the scope and application of any form of statutory protection is reduced. 
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CHAPTER 6 

DRAFT STATUTORY PROVISION 

This draft is based on s278 of the Canadian criminal code76 which was introduced to protect against the 

unfettered disclosure of personal records during sexual offence trials. 77 

1. Definitions 

For the purposes of this Provision, unless the context indicates otherwise -

(i) 'Children's Act' means the Children's Act, 2005 (Act no. 38 01'2005); 

(ii) 'Client' means a person who consults, or is interviewed by, a psychotherapist for the purposes of 

diagnosis or treatment of a mental or emotional condition, including sexual abuse, alcoholism and 

other drug addiction, or consults, or is interviewed by, a psychotherapist at a health establishment 

aimed at enhancing or treating the mental or emotional health condition of the client, and in certain 

circumstances may include -

(a) prospective clients; 

(b) the client's next of kin; 

(c) a person authorised by any court of law or court order to act on that person's behalf; 

(d) an administrator appointed in tenns of Chapter VIII of the Mental Health Care Act 17 of 2002; 

(iii) 'Criminal Procednre Act' means the Criminal Procedure Act, 1977 (Act no. 51 of 1977); 

(iv) 'Domestic Violence Act' means the Domestic Violence Act, 1998 (Act no. 115 of 1998) 

(v) 'Evidence' means confidential communications, records or any infomlation generated between a 

psychotherapist and client classified as confidential in telms of the Health Professions Act 

(vi) 'Health Professions Act' means the Health Professions Act, 1974 (Act no .56 of 1974); 

(vii) 'Mental Health Care Act' means the Mental Health Care Act, 2002 (Act no. 17 of 2002); 

(viii) 'Prevention of the Family Violence Act' means the Prevention of the Family Violence Act, 

1993 (Act no. 113 of 1993); 

76 See further Chapter 4 section 4.3.4. 
77 The definitions have followed the definitions provided in the Mental Health Care Act 17 of 2002. Take note that the 

definition of 'client' is similar to the definition of a 'mental health care user' under the Mental Health Care Act. The 
reason for adopting a similar definition is to ensure that the proposed provision also encompass deceased clients whose 
psychotherapeutic communications remain confidential. 
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(ix) 'Psychotherapy' means the practise of diagnosing or treating a client's mental or emotional 

condition, including alcoholism, sexual abuse or other drug addictions; 

(x) 'Psychotherapist' means a person who is, or is reasonably believed by the client to be: 

(i) A person registered under the Health Professions Act to practise psychiatry in the Republic, 

who devotes or is reasonably believed by the client to devote, a substantial pOltion of his or her 

time to the practise of psychotherapy; 

(ii)A person registered under the Health Professions Act to practise as a clinical or counselling 

psychologist in the Republic, who devotes or is reasonably believed by the client to devote, a 

substantial portion of his or her time to the practise of psychotherapy; 

(xi) 'Screening process' means the process of adjudication as to the admissibility of 

communications as governed by sections 7 to 10. 

2. Access to Confidential Information 

Any party who, without the consent of a client, intends to question a client or a psychotherapist, in 

evidence at civil or criminal proceedings about any communication made by that client to such 

psychotherapist during the course of psychotherapeutic treatment, must make an application to the 

judicial officer trying the case in the manner set out in section 3. 

3. Form and Content of Application 

An application must be made in writing and set out -

(a) particulars identifying the client and psychotherapist, as well as the evidence that the applicant 

seeks to have produced; 

(b) the grounds on which the applicant relies to establish that such evidence, is relevant to an issue or 

fact in the proceedings. 

4. Insufficient grounds 

(1) Anyone or more of the following assertions by the applicant are not sufficient on their own to 

establi sh that the evidence is relevant to an issue or fact in issue in the proceedings: 

(a) the mere existence of confidential communications between the client and psychotherapist; 

(b) that the evidence relates to psychotherapy or counselling that the client has received or IS 

reCeIVIng; 
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(c) that the evidence relates to an incident or occun-ence that is the subject matter of the proceedings 

(d) that the evidence may disclose a prior inconsistent statement of an opposing party or witness; 

(e) that the evidence may relate to the credibility of an opposing party or witness; 

(I) that the evidence may relate to the reliability of the testimony of the opposing pal1y or witness 

because the opposing party or witness had received or is receiving emotional or mental health 

treatment; 

(g) that the evidence relates to any sexual activity of an opposing party or witness with any person 

including the applicant; 

(h) that the evidence relates to the presence or absence of a recent complaint; 

(i) that the evidence was generated close in time to the activity or incident that forms the subject-

matter of the proceedings. 

(2) This section shall not be interpreted in any manner that would render admissible any questioning or 

evidence that would not be allowed under s227 of the Criminal Procedure Act. 

s. Service of application and subpoena 

The applicant shall serve the application on the client, the psychotherapist, other parties, and any other 

witness who may be affected by such evidence. 

6. Judicial Officer may order production of record for review 

The judicial officer may order the client or psychotherapist to testify or produce infonnation or part of 

the information to the court during the screening process if the judicial officer is satisfied that 

(a) the application was in accordance with sections 2 to 5; 

(b) the applicant has established that the record is relevant to an Issue or fact 111 Issue 111 the 

proceedings and; 

(c) the disclosure of the confidential communications or infonnation generated between the 

psychotherapist and client is in the interests of justice. 

7. Factors to be considered 

In determining whether to order the client or psychotherapist to testify or disclose confidential 

infonnation during the screening process, the judicial officer shall consider the salutary and deleterious 

effects of the determination on the applicant's right to make a full answer and defence and on the right 
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to privacy, dignity and equality of the client, as the case may be, and any other person to whom the 

evidence relates. In particular, the judicial officer shall take the following factors into account: 

(a) the extent to which the evidence is necessary for the applicant to present his or her case 

adequately; 

(b) the probative value of the evidence; 

(c) the nature and extent of the reasonable expectation of privacy with respect to the evidence; 

(d) whether admissibility of the evidence is based on unfair discriminatory belief or bias; 

(e) the potential prejudice to the client's right to dignity and privacy; 

(f) society's interest in encouraging the treatment and promotion of the emotional and mental health 

of its members; 

(g) society's interest in encouraging access to evidence for legal proceedings; 

(h) the effect of the determination on the integrity of the trial process. 

8. Review of Evidence 

Where the judicial officer has ordered full or part disclosure of the confidential cOlrununication or 

infonnation for the screening process, the judicial officer shall in camera review the information and/or 

ask any questions the judicial officer deems fit to the psychotherapist concerned, in the absence of the 

parties, in order to determine whether the psychotherapist should submit evidence in front of the 

applicant. 

9. Hearing in camera 

(1) The judicial officer concerned shall hold a hearing in camera to determine whether to order the 

psychotherapist to testify or produce information in accordance with section 6. 

(2) The judicial officer concerned may hold a hearing in camera if the judicial officer considers that it 

will assist in making a detelmination in accordance with section 8. 

10. Judicial Officer may order the production of the evidence to applicant 

Where the judicial officer is satisfied that the evidence is likely to be relevant to an issue or fact in 

issue in the proceedings and its admission is necessary in the interests of justice, he or she may order 

that the evidence be admitted at the trial , subject to any conditions that may be imposed pursuant to 

section 12. 
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11. Factors to be considered before disclosure to the applicant 

In determining whether to order the disclosure of any confidential communications or infonmation 

generated between psychotherapist and client to the applicant, the judicial officer sha ll consider the 

salutary and deleterious effects of the detenmination on the applicant's right to present his or her case 

adequately, on the one hand, and on the right to dignity, privacy and equality of the client and any 

other person to whom the evidence relates and in particular shall take the factors specified in sections 

7(a) to 7(h) into account, on the other. 

12. Conditions on disclosnre 

Where the judicial officer orders the disclosure of any confidential communications or infonmation 

generated between psychotherapist and client to the applicant, the judicial officer may impose 

conditions on disclosure to protect the interests of justice and, to the greatest extent possible, the 

dignity, privacy and equality interests of the client and any other person to whom the evidence relates, 

including for example, the following conditions: 

(a) that any records in possession of the psychotherapist be edited as directed by the judicial officer; 

(b) that copies of any confidential infonmation, rather than the original, be produced; 

(c) that the appl icant and counsel for the applicant not disclose any confidential infOlmation to any 

other person, except with the approval of the court; 

(d) that no copies of any confidential infOlmation be made or that restrictions be imposed on the 

number of copies that may be made; 

(e) that the questioning of the psychotherapist be limited to areas that the judicial officer deems fit; 

(f) that any confidential infOlmation regarding any person named andlor recorded during 

psychotherapy, such as their address, telephone number and place of employment, be omitted from 

disclosure. 

13. Evidence cannot be used in other proceedings 

The evidence disclosed or part therefore pursuant to an order under section II shall not be used in any 

other proceedings. 
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14. Reasons for decision 

(1) The judicial officer shall provide reasons for ordering or refusing disclosure of any confidential 

communications or information generated between psychotherapist and client under sections 6 and 10 

and for any conditions that may be attached to such order. 

(2) Reasons for refusing disclosure, or placing conditions on disclosure, shall be given in such a way 

that they do not cause the harm that unfettered disclosure would have caused. 

15. Publication prohibited 

(1) No person shall publish in any document, or broadcast or transmit in any way, any of the following: 

(i) the contents of an application made under section 3; 

(ii) any evidence taken, information disclosed or submissions made at a screening process hearing 

under section 9; 

unless the judicial officer, after taking into account the interests of justice and the rights to dignity and 

equality of the client to whom the evidence relates, orders that the evidence may be published. 

(2) Any person who contravenes section 15(1) is guilty of an offence and on conviction is liable to a 

fine or a maximum of three years' imprisonment, or to both such fine and imprisonment. 

16. Exceptions to Section 2 

The application procedure does not apply to: 

(a) communications or evidence relevant to an Issue In proceedings to compel involuntary care, 

treatment or rehabilitation of client for mental illness under section 33 of the Mental Health Care Act, 

if the psychotherapist in the course of diagnosis or treatment has reasonable cause to believe that the 

client is in need of involuntary care, treatment or rehabilitation; 

(b) proceedings under Chapter 13 of the Criminal Procedure 

(c) communications or evidence introduced raised by a client as an element of his or her claim or 

defence, and cross-examination reasonably flowing from such communications or evidence; 

(d) communications or evidence relevant under section lID of the Children's Act; 

(e) communications or evidence relevant under section 4 of the Prevention of Family Violence Act; 

(I) communications or evidence relevant under subsection 4(3) of the Domestic Violence Act. 


