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ABSTRACT

The company is considered a separate legal emtityoth legislation and jurisprudence. The “veil
separating the company and its shareholders iscaim® entrenched in company law that originated
centuries ago. The doctrine is based on conditibas existed during a period that commenced with
trading forms less complicated than the corporateigs found today. Trading forms known as gujlds
could be traced back to 1087, which gradually dewedl into regulated companies and, in the lasticgnt
into the joint-stock company form. The modern leaa seen the development of groups of companies
carrying on business as economic units. Compawy ila regulating business forms, has failed to

acknowledge the corporate group as a new busimisg. e

The main purpose of this research was to analgsertgins of the separate legal personality ofragany
and its relevance for the present corporate grougtsires. The research aimed to understand company
law and jurisprudence in South Africa in relatianthe legal personality of a company and a corpqrat

group. The final objective of this reform-orienti@octrinal research thesis was to provide clanityhe
need to consider granting separate legal idertitgorporate groups in recognition of their economic

unity.

A historically contextualised analysis was carmed on the development of trading through unregulat
forms of businesses to the creation of the comp@asng regulated entity. The development of the legal
persona of a company in legislation as well asprtidence was critically analysed in on the condéxt
companies within a corporate group. A case studg &outh African corporate group was used to
highlight the different characteristics of the camjes doing business in the form of a corporategro
The thesis concluded by recommending that legagoedity should be extended to include a corpaorate

group in order to facilitate the introduction ofjieoup taxation regime.
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ACKOWLEDGEMENTS

| was privileged to have the opportunity to writey thesis under the supervision of Professor
Elizabeth Stack. Her support, inspiration and urat@y high academic standards ensured that this

research project was ultimately one of personalvtgroAll my thanks to you Professor.

| would further also like to express my sinceretitide to Professor Wendy Jacobson for her

advice and patience throughout the process of aatimglthis dissertation.

Finally thank you to Liza and Robin. At the endsitll about you and for you.

Study the past if you would define the future —fG@auos



TABLE OF CONTENTS

DECLARATION oo oot e et ettt ettt he b b e e bbb £ e o1 e e e e e e e e e e e eeeee et aesaesebe bbb nnnnnn s i

A B S T R A T ittt e et e e e e e e e e e e e et e e e e e e e e e e e e aan ii
ACKOWLEDGEMENTS . ... ittt mmmms s e r e e e e e e et e et ettt e ee b ee s b be b b s b s o et s e e e e e e e e e eeeeeteeesesssnnbbnnrnnns iii
LIST OF TABLES. ... .ttt ettt et et e e e s e s e e e e e e e e e et e s e R e e e et eeteeee e s e nn s nrnneeeeeeens Vi
CHAPTER 1: INTRODUCTION ....ccititiiiiiitiscmmmmre e eteeeesess s e eeeeeae e e e s s s ammnsnneeeeeeaees s e s s nnnrnnnnneeeeeeeenannan 1.
11 THE CONTEXT OF THE RESEARCH .....oee e e 1
1.2 PROBLEM STATEMENT ..ottt ettt s s e e e e e e e e e aeaaeeenennnnes 7
1.3 GOALS OF THE RESEARCH .....coiiiiiiiitiittie i st e et ettt eee e basesasss s bbb e e e e e eeas 9
1.4 METHODS, PROCEDURES, AND TECHNIQUES ... 9
15 ETHICAL CONSIDERATIONS ..ottt et e e r e e e e e s s e 10
1.6 OVERVIEW OF CHAPTERS ... it e et e e e e e 10
CHAPTER 2: THE HISTORY OF CORPORATE TAX IN SOUTHFRICA ... eeeee e 12
2.1 INTRODUGCTION. ..ottt eeee e e e e e et e e ettt e e e et eb e a e e e e e e e e e e aeaeeeeeeneennbenne 12
2.2 THE HISTORY OF SOUTH AFRICAN INCOME TAX LEGISLATION.......cccciiiirieieeiee e 12
221 UNIICATION — 1OT0....ceei ittt et e e et e s s r e e e e nr b e e s e e n e e 14
2.2.2 The First Imposition of Income Tax in the UnionSduth Africa— 1914 ..........ccccceeeeeee oo, 15
2.2.3 Yars 1915 — 1925 ...t s 17
2.2.4 YArS 1925 — 1932 ..ottt 18
225 YEAIS 1932 — L1940 ..o oottt et e e e e e e e et e et e et e r e e an b s 19
2.3 OVERHAUL OF THE SOUTH AFRICAN INCOME TAX ACT ..ttt 20.
23.1 An Economic Unit Formed by a Closely Held Compang &s Shareholders.........cccccceeeeei w21
2.4 COMMISSIONS/COMMITTEES ON TAX REFORMS IN SOUTH AFRA 1945 — 2017 .............. 23
2.5 SUMMARY AND CONCLUSION ......iiiiiiieieiee st s s e ee e e e s s s ssnmnneneeeeeeeesasnaans 24

CHAPTER 3: THE HISTORY OF THE DEVELOPMENT OF THE GAPANY AS A TRADING BODY AND

THE DEVELOPMENT OF COMPANY LAW .....ooiiiiiiiiiie i 26
3.1 INTRODUGCTION. ...ttt ar e e e e s b aasae s e e e e s 26
3.2 THE LEGAL PERSONIFICATION OF A COMPANY ..., 28
3.3 FROM GILDS/GUILDS TO AN INCORPORATED COMPANY ..ooeeeiiriieniiie e 29



3.3.1 (@Y= AV =Y TR 29.

3.3.2 Gild/Guild to Regulated COMPANY .........c.utucieiereeeee et iee e e e e s aeaaaeaeaaeteeeeereeae e 31
3.3.3 The Regulated Company and the JOiNt-StoCK COMPANY...........coeeruririiriiieieeee e e eeceererereeeee e 34
3.4 THE INTRODUCTION OF COMPANY LAW AND LIMITED LIABILITY .oovviiiiiieieininireeeeee 36
341 The nature of the shareholder in the eightee@IUNY ..o 36
3.4.2 The JOINt-StOCK COMPANIES ACT...... ... ee et e et et et e e e e e e ettt et ae e e s s e e aaaaaeaeaaeeseeesanes 38
3.4.3 g g C=To I o1 SRRSO 40
3.5 SUMMARY AND CONCLUSION ......ciiiiiiiiieiee sttt e s e e ae e e e s snmnneneeeeeeeesaennnns 45
CHAPTER 4: THE HISTORY OF COMPANY LEGISLATION INGUTH AFRICA .....oooiiiiiiiie e a7
4.1 INTRODUGCTION. ...ceteitiie ettt et meene et e e e e e s et et e ae e e e e s s s nn e e e e e eeeeees e s s s nrnnnnneeeeneeens 47
4.2 WHY STUDY THE HISTORY OF LAW ..ottt ettt e e 47
4.3 A BRIEF VIEW OF THE HISTORY OF LEGISLATION IN SOUHT AFRICA ......ccooiiiieieeeeeee 49
4.3.1 (IS To oI e =T o =To [T o | RS SRPRRPPP 51
4.3.2 The PEriod 1652 — 1806 ........cciuueeeeeee s ettt e e e e e e e e e e bbb st et e e e e e e e e aaababebeeeeeaaeaeasaaannbabbaeeeeaeeas 52
4.3.3 The Period 1806 — 1910 .....ccciiieeeieeeee o e eeeeeeeeaeesessanntsbeaeereeeeeeeaaaassresneeeeaaeeeeseasasnsnssneneeneees 53
4.4 COMPANY LAW IN SOUTH AFRICA ...ttt e e 54
44.1 Company Law DefOre 1910 ... ..cuuiiiieeee s e e e e e est ettt eeae e e e e s s s snnnaneaeeeaeeeess s asnnnnennanereaaeaaens 54
4.4.2 Company Law after 1910 ........uuiuuuiiiiiiiimmmecee ettt as e e e e e e e ae e e e eeee e e et eeteess e b e raaaaaaeaaaees 55
4.5 LEGAL DEFINITIONS OF A COMPANY AND CORPORATE GROWR..........cccovviviiiiiiiiiiiiiieenee 59
45.1 COMPANY LBW ...ttt mmmmmm e e ettt ettt ee et bbb b b s s e s e e aesae e e e e e e eeeaeeeeeeeeeebesbenebbnnt s 60
452 INCOME TaX ACE OF L9B2.......oeiiiiiiiiie s e ettt e e e e r e s e s nn e e e e enes 62
45.3 The Constitution of the Republic of South AfriG@96.............coeeiiiiiiiiiiiie e e e 65
4.6 SUMMARY AND CONGCLUSION ....cuuiiiei et ettt s e e e e e e e e e e 66
CHAPTER 5: CORPORATE GROUPS — A CASE STUDY ..ot ee e 68
5.1 INTRODUGCTION. ...ttt ieie et emeene et e e e e e e s e et e e ae e e e e s s s nn e e e e e eeeeeeses e s nrnnnnneeeaneeens 68
5.2 THE BUSINESS DESCRIPTION OF A CORPORATE GROUP. coome..iieeceveeeeee e 68.
53 SOUTH AFRICAN COAL, OIL AND GAS CORPORATION (SASOL)......cceeiiiiiieieieieeae e 70
5.3.1 2Tt 2o | 0T o OSSP 0.7
5.3.2 AN ECONOIMIC UNIT....eiiitiiieieiie et ercmer et e et et e e s e e am e e s r e e se e e e ene e e s an e e eneeeenn e e e e 70



5.3.3 Nature of the Shareholders IN SASO ....... o eiei e e e e aaaaas 73

54 RELATIONSHIP BETWEEN SHAREHOLDERS AND A COMPANY oo 75
55 SECTION 20(9) OF THE COMPANIES ACT OF 2008 — PIHRG THE CORPORATE VEIL....77
5.6 SUMMARY AND CONCLUSION ......iiiiiieiieiee sttt e s e e eer e e e e e s s s ssnmnneneeeeeeeesaennans 79
CHAPTER 6: CONGCLUSION ...ttt r s s e e e e e e e e e e e e e te et e eeeeeeeanbranbbnnn s 81
6.1 INTRODUGCTION. ..ttt emee e e e e e et e et ettt e e e e bbb bbb e s e e e e e e e e aeneaeeeennennbenne 81
6.2 THE GOALS OF THE RESEARCH ...ttt 82
6.2.1 History of the origin and development of the corladm company........ccccceeevviiiceiviiiicec s 83
6.2.2 History of company law and the origns of the lggailsona of a company.............ccccceevvvvivvnnnnnnn. 84
6.2.3 Fundamental difference between a separate legfy antl a corporate group ..........c..evvvveccmmmme e 87
6.2.4 Case Study Of @ COMPOIate GIrOUD ... . ... ommmmssseerereeeeesssinsssnenenseereeeseesassaassssseseereeeeeesessannnssssnsnees 89
6.3 CONCLUSION ...ttt ettt bttt bbbttt b et e bbbt et b e bt e st e bt e b nbe e 90
6.4 FINAL REMARKS ..t e e e e e e e e e e e e e e e e et e e e e eeee e bbb nn s 92
LIST OF REFERENCGES. ...ttt eeeeae et e e e e e e e e e e e et e et e e et et e e e et bebebnb bbb b e e e e e e e e e e e aeeaeeeeeens 93

Appendix A 104
Appendix B 105

Appendix C 106

LIST OF TABLES

Table 1: Sasol value creation structure p&ye 7
Table 2: Major categories of shareholders in Shsoited page 74
Table 3: Major shareholders by type: Top 25 S@idtican companies page 76-77

vi



CHAPTER 1: INTRODUCTION

1.1 THE CONTEXT OF THE RESEARCH

Numerous modern large businesses operate throwglp gtructures which consist of various
subsidiaries and associates. The responsibilityttier management, control, and strategy of
subsidiaries often remains predominantly that efghrent company thus forming one economic
unit. With each entity in the group considered ealseparate legal entity, the economic reality of
the whole group can be ignored (Strasser & Blumb20§9: 1-5). Ting (2013:1-5) shares this
view and contemplates whether tax law is beinglehgkd by the increase in corporate groups
over the last century; he describes the doctrinsepfirate entity and the doctrine of corporate
groups as follows: the separate enterprise docisitiee traditional treatment of a company as a
legal entity as distinct from its shareholder()eTenterprise doctrine does not focus on separate
entities within the group as being separate compsnéut on the entity’s forming one economic
unit. The legal structure of the separate entitbesiing a corporate group is overridden by the

economic substance of the corporate group.

According to Correia (2013:1-2) jurisprudential addctrinal debates regarding the possible
recognition of a corporate group as a legal pers@ava been ongoing over the last few decades.
One of the arguments in these debates is agaiasedal personification of a corporate group.
This is because legal systems rest on the con€egegal personality of a separate entity. Correia
explains that due to existing corporate incomelégislation’s being based on the doctrine of a
corporation as a legal entity, corporate groupstiae different economic, legal, and functional
natures are considered difficult to tax. Corretdest that tax legislators with an uncertain apgroac
to taxing corporate groups “oscillate between thréaition of a separate tax existence to corporate
group members and the treatment of corporate graspsingle entities”This has created
loopholes for tax avoidance by corporate groupsuhdermine the structural logic of corporate
income. Specifically referring to the Organisation Economic Co-operation and Development
(OECD) member countries, Correia explains thatrotepto prevent this tax avoidance, some
countries have developed a “complex arsenal ofamise rulés and he describes these anti-

abuse rules as “piecemeal reformshich only motivate corporate groups to create ncoraplex
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structures and transactions to circumvent the rtileshis overall state of affairs currently results
in a substantial deadweight loss for the entirenenuc system, creating problems for the

government, the corporate groups and the society”.

Correia’s’ viewpoint is shared by Ting (2011:428de specifically lists South Africa as one of
the countries that has resorted to complicatedstaxctures to curb tax evasion by corporate

groups.

Examples of “piece meal” reforms in South Africa &xplained by Wilcocks and Middelmann
(2004:38-40) as follows: in terms of section 5@)df the Income Tax Act No. 58 of 1962 (Income
Tax Act of 1962), legal entities are taxed as saealaxpayers and, except for certain provisions
in the Income Tax Act, no dispensation is availdbtea “system of group taxation”. One of the
few provisions in the Income Tax Act of 1962 forcarporate group is the exemption from
donations tax. In terms of section 56(1) (r) damagi between companies will be exempt from
donation tax if both companies form part of the samrporate group, and the donee is a resident
of South Africa. A second example provided by thehars is the Dividends Tax. Section
64FA(1)(b) of the Income Tax Act of 1962 provides &n exemption in respect of dividends

specief the beneficial owner forms part of the same oogpe group.

64FA. Exemption from and reduction of tax in respetof dividends in specie- (1) Where
a company declares and pays a dividend that cerdistdistribution of an asdatspeciethat
dividend is exempt from dividends tax to the extéat it constitutes a distribution of an asset

in specigf;
...

(b) the beneficial owner forms part of the sameugrof companies, as defined in section 41,

as that company.

Part 1ll, sections 41— 47 of the Income Tax Actl862 contains corporate restructuring rules
which, as explained by the Davis Tax Committee 884), were introduced with two objectives
in mind. The one objective was to mitigate unineshttardship with respect to intercompany re-
organisation, as well problems associated withtass®l shares transferred in a corporate group
that arose with the introduction of capital gaias obn 1 October 2001.The second objective was
a policy objective of competitiveness and the probomoof domestic economic growth.
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In a presentation by the Finance Portfolio Comraiftéational Treasury, 2001: slide 3) the policy

goals for the Corporate Restructuring Reform wisted as follows:

1. Corporate Restructuring Reform acts [as] a stahdneasure to reduce the potential

cascading impact of the capital gains tax on miidtigroups.

2. Corporate Restructuring Reform is consistenh witernational practice, thereby keeping

the South African tax system internationally conitpet.
3. Corporate Restructuring Reform promotes onstestucturings.

4. Corporate Restructuring Reform is comprehengieing well beyond capital gains tax

relief.

The significance of the tax system being able sz@lthe listed companies on the Johannesburg
Stock Exchange on the same footing as companiesl Iisn international stock exchanges in
relation to mergers and unbundling was explaine®ddiament as one of the common policy
threads (National Treasury, 2001: slide 4):

The tax system should ensure that transactionbk@dSE are competitive with international
stock exchanges, such as the New York and Londchamges. The tax system should
accordingly cater to the ebbs (combinations) anavdl (unbundlings) naturally occurring
within the JSE.

The then Minister of Finance, Mr. Pravin Gordhamp@unced, with the tabling of the 2013/14
Budget, that: “A review will be initiated this yeaf our tax policy framework and its role in
supporting the objectives of inclusive growth, eayphent, development and fiscal sustainability”
(National Treasury, 2013:4).

In July 2013 effect was given to this announceraedtthe members of the Tax Review Committee
were announced, as well the terms of referenckeo€dmmittee. In the inaugural meeting it was
decided to refer to the Committee as the Davisaxmittee (2013a:1-3). The terms of reference
of the Davis Tax Committee (2013b:2-3) stipulatest the tax system had to be evaluated “against
the international tax trends, principles and pcadj as well as recent international initiatives to

improve tax compliance and deal with tax base ergsiThe Davis Tax Committee is required to
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pay attention to nine specific aspects of whichftilewing two are considered relevant to this
thesis:

3) A review of the corporate tax system with spe@erence to:

a. the efficiency of the corporate income taxcure; and

9) An evaluation of the legislative process witki@w to enhancing simplicity, ensuring the
protection of the tax base and to provide recommatmas on how to improve the current
process.

On 7 December 2016 the Davis Tax Committee (20p6b)ished a media statement in which a
call was made for written submissions on corponateme tax, specifically referring to group
taxation. After reviewing the submissions receivé®y Davis Tax Committee issued the final
report on the Corporate Income Tax System of Séiriica in 2018. The Committee submits in
this report that the introduction of a full growgxation model is recommended but the economic
environment of South Africa needs to be more pasitAccording to the Davis Tax Committee
(2018:74) the recommended model to be introducdideisgroup relief regime that is applied in
the UK, given the similarities between the Southigdin tax system and the UK tax system”.
According to the Committee a phased-in approachdcbe considered by adding the set-off of

assessed losses to the current corporate rules.

It is submitted that South Africa, as part of thebgl community, should be providing for the
economic reality of modern business structures vdoasidering tax policies. Otherwise, not only
could South Africa find itself a less preferred eéstment destination, but internally the fiscus
could, by not adjusting tax legislation to suit tmedern economy, find itself with many more
compliance and interpretation cases impacting erefficiency of raising tax revenues. From the
provisions for corporate groups in the Income Tat éf 1962 discussed above, as well as the
recommended approach suggested by the Davis Taxm@tae, should group taxation not be
introduced, it appears that corporate groups intt8@ifrica will remain dependent on the
complicated and costly piecemeal reform. In a regsued by the Davis Tax Committee (2016a:
87) it was acknowledged that the complexity of cogpte tax legislation has a negative effect on
its transparency and renders’ interpretation tifaraoertain.
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Adam Smith, the “the father of the free market” @ding to Baars (2012:12), formulated the

canons of taxation. Adam Smith (Smith, 1776:803)&Q6tes that all taxes must be certain as to
timing, amounts of payment, and the manner of paynfeurther that taxes must be equitable,
meaning that taxpayers must pay an amount “in ptapoto their respective abilitiesThe timing

of the tax should also be convenient for the tarpa®n this maxim Smith explains that when tax
is due on rent it must be paid when the rent isived. The last maxim is that taxation must be

efficient so to avoid additional costs incurredhr collection of tax.

On 1 October 2012 the Tax Administration Act No.d®011 (Tax Administration Act of 2011)
was promulgated. In thelemorandum on the Objects of the Tax AdministraBoi 2017, it is
acknowledged that South Africa must keep legistatipdated with “modern approaches, business

practices, accounting practices and constitutiaghats’ (National Treasury, 2011: 178):

In essence, therefore, the rationale for a tax adtnation review in South Africa is to adapt
to a fast developing world, and lower the cost hodden of tax administration [emphasis
added].

Chapter 7, sections 75 to 90 of the Tax AdminigiraAct of 2011 are of specific interest to the
guestion on hand concerning the complicated granpegime. The advance tax rulings system
was previously provided for in the Income Tax Ati862 and the Value-Added Tax Act No. 89
of 1991. This has now been consolidated in theA@ministration Act of 2011. Section 76 of the
Tax Administration Act of 2011 provides the purpadehe system and section 77 the scope of

such ruling:

76. Purpose of advance ruling— The purpose of the ‘advance ruling’ system ipriamote
clarity, consistency and certainty regarding therjpretation and application of a Tax Act by
creating a framework for the issuance of ‘advantiags’.

77. Scope of advance rulings: SARS may make an ‘advance ruling’ on any provisif the
tax Act.

In terms of section 75 of the Tax AdministrationtAxd 2011 an *advance ruling’ means a
‘binding general ruling’, a ‘binding private rulihgr a ‘binding class ruling’.” The categories of
the rulings are defined in section 75 of the Taxmstration Act of 2011:
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‘binding class ruling’ means a written statement issued by SARS regatidengpplication of

a tax Act to a specific ‘class’ of persons in redpd a ‘proposed transaction’;

‘binding general ruling’ means a written statement issued by a senior SAfR$abunder
section 89 regarding the interpretation of a tak@&ahe application of a tax Act to the stated

facts and circumstances;

‘binding private ruling’ means a written statement issued by SARS regatdagpplication

of a tax Act to one or more parties to a ‘proposadsaction’, in respect of the ‘transaction’;

An estimated twenty three percent (23%) of the Bidling Private Rulings (referred to as BPR)
issued by the South African Revenue Service (refeto as SARS) relate to transactions by
corporate groups to date (SARS, 2017). Relevattteéaargument put forward in this thesis, the
high incidence of taxpayers needing to obtain a B&Rgroup tax purposes is considered to
confirm the complexity of tax rules of corporateogps in South Africa. The complexity

experienced by the corporate taxpayer was echoadsubmission to the Davis Tax Committee
(2018:63) where it was stated that the CFO Forupta@xed that “the fragmented nature of the

anti-avoidance measures” was a risk for businessnmplying with the tax laws:

The fragmentation of the provisions increases il to business in completing income tax
returns accurately as it adds complexity and reguileep professional knowledge and
understanding of the law to identify the potengiedvisions that may find application to the

income derived by the business.

The maxim theorized by Adam Smith of the need lierimposition of tax to be cost effective is
clearly not achieved, considering the cost of apglyor a BPR. In th€omprehensive Guide to
Advance Tax RulingsSSARS, 2013:1-10), it is stated that it is adviedbr a taxpayer to request
the assistance of “an accountant, lawyer or otiweptofessional” when applying for a BPR. A
fee structure is provided depending on the typappfiication. Small, medium, and micro-sized
enterprises pay R2 500 as a non-refundable appicége and for all other applicants the fee is
R14 000. A standard case may vary from R10 000 5 G® at an hourly rate of R650. The
estimated time of completion is 20 days. A complage estimate fee range is R70 000 — R105

000 and at an hourly rate of R650. The estimatad tb complete a complex case is 60 days. For
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extraordinary cases the estimated fee will be detexd on a case-by-case basis as well as the
estimated time of completion. A cost recovery fealso payable for example, for travel costs
incurred by the SARS official working on the rulinGosts incurred by SARS to consult an
engineer regarding the ruling, is, for exampleg didled to the taxpayer. Adding up the costs as
well as the value of the time waiting for suchmglithe uncertainty of tax within a corporate group

is undeniably involving both the taxpayer and SAR&voidable expenses.

Providing the taxpayer with a tool such as a BPRUtain tax certainty for specific transactions
is a positive gesture by SARS but it is argued thi#t a group tax regime in South Africa the
volume of BPRs with regard to group taxation wilcdease with the certainty such a regime will
provide. It appears that the implementation of @ugrtax regime will potentially increase tax
certainty for a taxpayer doing business within gpocate group. Secondly considering the costs
involved in the BPR process a decrease in BPR@ins will clearly be cost beneficial for both
taxpayer and SARS by improving the cost efficieatthe tax system. Adding to that will be the

advantage of time saved on the process of obtasuoly BPR.

1.2 PROBLEM STATEMENT

It is proposed that an integrated group tax regim&outh Africa will convert the group tax
legislation into a world class and effective taxdmbbased on the current economic and legal
substance of the various forms of business padticig in the economy of South Africa. South
Africa is in an advantageous position in that themes various countries that have had group tax
regimes in place since the early 1900s from whastetd practices may be used when designing

an appropriate group tax regime.

Ting (2013:5) advises that “the modern commerciatlgvdictates a change in paradigm with
respect to the treatment of corporate groups”. 23 3:8) warns though that every country must
consider internal conditions and adapt its taxesydb fall within these constraints. He importantly
advises that a country introducing group tax regmst first “get the legislation right”. Strasser
and Blumberg (2009:4) echo this warning and staéé the outdated model of the legal persona

of a company leads to “dysfunctional anachronisti¢’ and out of harmony of the present day.
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Ting (2011: 427-428) explains that various modélgroup taxation regimes are being applied in
the world. The classification of different groupasion regimes is done according to the extent to
which a single entity approach is applied in respgcntragroup losses and intragroup asset
transfers. The countries with a weaker group tarategime include South Africa. Australia, for
example, provides for the set-off of losses as althe transfer of assets and it is the group tax
regime that is classified at a high level as ingidan appendix A. The UK has a group relief and

asset transfer group taxation regime which is atsmrding to Ting, a strong regime.

The current group tax legislation of South Afriexcept for a few piecemeal provisions, is
founded on the principle of a company being a sspalegal entity for tax purposes. The
fundamental economic and legal differences betvaesgparate legal entity and a corporate group
is not currently provided for in the tax legislatjccomplicating it for a corporate group to freely
transact. The historic origins of the legal pereba company within law and jurisprudence took
place in the context of rentiers being the mainretmalders in companies. The concept of a
corporate group in which the main shareholderpiftne only shareholder, is another entity was
not taken into consideration. This thesis arguas d@pplying legislation in which the recognition
of a corporate group as a separate legal entigbsent will complicate the application of the
legislation to this form of business unit.

This thesis recognises that the history of bothctivecept of company as well as the development
of company law is not limited to only one countrycnlture. Influences spread across countries
and the versatility of cultures, economics, pdditiand social environments have a shaping impact,
and must not be underestimated.

It is suggested in this thesis that although tleeeedifferent group taxation regimes from which
South Africa can select, the fundamental legal aconomic differences between a corporate
group and a separate legal entity must be undetstoml legislation must be amended to

accommodate different types of business forms.
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1.3 GOALS OF THE RESEARCH

The main purposes of this research are to acqunivmderstanding of the development of the legal
personality of a company and the consequencesdsisn tax legislation, specifically in relation
to the taxation of corporate groups. A historicattyntextualised analysis will be done of the
development of trading through unregulated formBusinesses to the subsequent creation of the
company as a regulated business. The developmdrd lEfgal persona of a company in legislation
as well as jurisprudence will be critically analgsas the current tax legislation, as explained
above, is based on the principle of a company’sngean own legal persona regardless of it being
part of a corporate group. This concept, formetheylegal mind over the last hundred years, will
be an important characteristic the legislators halle to consider when drafting legislation for a

group taxation regime. The main goal will be as$ded through the following sub-goals:
1. studying the history of the origin and developmeiithe concept of a company;

2. studying the history of company law and the origifithe legal persona of a company contained
in company law and jurisprudence;

3. obtaining an understanding of the fundamental difiee between the separate legal entity and

a corporate group;

4. illustrating, using a South African case study, thality of a corporate group as a single
economic unit; and

5. based on the arguments presented, arriving at @usion regarding the need for legislative
recognition of a corporate group as a separate égiy, thus facilitating the development of

a group taxation regime.

1.4 METHODS, PROCEDURES, AND TECHNIQUES

Legal research, into which category the preseetares falls, can be classified into two typologies,
namely, doctrinal or non-doctrinal. McKerchar (2Q819) describes non-doctrinal research as

“research ‘about law’ rather than ‘in law”. A doital methodology provides a systematic
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exposition of the rules governing a legal catedoryhe present case the legal rules relatingeo th
taxation of corporate groups), analyses the reiahips between the rules, explains areas of
difficulty, and is based purely on documentary d&actrinal research is further divided into
reform-oriented and theoretical research. Resefrohsed on amending law will be reform-
oriented, while theoretical research will focusasnunderstanding of the conceptual bases of legal

principles.

A doctrinal research methodology within the refasnientated category will be employed for the
present research. The first part of the thesis bélltheoretical research aimed at obtaining an
understanding of the origins and development ofiegal principles contained in company law.
A comprehensive literature survey will be conduagadhe topic of the history on the trading form
developing into a company and the company law fogrfrom it. Continuing the study will
include elucidating the connection between compamy and tax law and how the principles
contained in company law influence tax law. Therture survey will bring into perspective the
reasons why this thesis argues that the principéeammpany being separate legal entity must be

extended to provide a corporate group with a sintélgal right of being considered a legal entity.

1.5 ETHICAL CONSIDERATIONS

No ethical considerations arise as all the datal Use the research are publicly available.
Interviews will not be conducted; opinions will bensidered in their written form. All sources of

data will be appropriately acknowledged, and feferences provided.

1.6 OVERVIEW OF CHAPTERS

In chapter two the South African history of taxigtation, especially of company tax, will be
discussed. A synopsis of the introduction of thstfincome Tax Act in South Africa after
unification is given. The subsequent developmertawflegislation as well as commissions and
committees appointed to review tax legislation dherlast 100 years are also discussed focusing

on group taxation considerations.
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The third chapter consists of the history of theall@oment of the concept of a company and
subsequent company legislation. This chapter expl#iie origins of the legal persona of a

company within the historical economic circumstanckthe years 1700 - 1900.

Chapter four reviews the development of legislatioisouth Africa focusing on company law.
The adoption of legislation as well as legislatwocesses will be reviewed in order to explain the
applicability of the legal persona as discussedhiapter three on company law in South Africa

and, concomitant with that, tax law.

In chapter five the structure of a corporate grisugxplained by means of a case study of Sasol.
Sasol provides an appropriate example of the patestonomic and strategic unity a corporate
group may form. The nature of the shareholder ichsa group is compared to the nature of
shareholder that existed during the period in wkiehlegal persona of a company was formalised.
The chapter demonstrates that the legal persocaaaipany is still based on historical economic
and social conditions, has not adapted to the tondiin the modern world, and is no longer

appropriate.

Chapter six concludes the findings of the thest after a brief summary of the findings in the
chapters, provides a recommendation regardingethed fecognition of a group of companies as a
separate person, thus bringing South Africa int@ lwith a modern legislative approach to
company law. This will then lay the foundation the introduction of a group taxation regime.
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CHAPTER 2: THE HISTORY OF CORPORATE TAX IN SOUTH A FRICA

2.1 INTRODUCTION

Chapter one provided the context of this reseanchexplained the problem statement and goals
of the research. The problem with the taxation a@ogporate group, as explained by Correia
(2013:1-2), is due to corporate tax being basethemrinciple of a company as an entity legally
separate from the corporate group for tax purpobks.lack of coherent corporate group tax
regimes in a country leads to tax avoidance bedgteracted by complicated piece-meal reforms.
As advised by Ting (2013) in his comprehensive i various corporate group tax regimes in
countries, for example, Australia, the Netherlar@fsin and the USA, a paradigm shift is needed
in the treatment of corporate groups. This shifulddead to an understanding that to ignore a

corporate group economic reality would not be canduto the proper taxation of the corporate
group.

South Africa has considered, and still is consigricorporate group tax, but only piece-meal
reforms have been implemented, thereby increabimgast of tax compliance, which is contrary
to the cost effectiveness and tax certainty cafiomsulated by Adam Smith (Smith, 1776:803-
806).

Chapter two commences with the history of corpotate in South Africa, with the aim of
contextualising from a South African perspective thx policy on group taxation in relation to

the tax law of the past and the present.

2.2 THE HISTORY OF SOUTH AFRICAN INCOME TAX LEGISLA TION

Law is the manifestation of an objective: it is thehicle used by the state to regulate the
behaviour of its subjects. It provides a meangshieve social, economic, cultural and political

policies (Burger, 2002:6).

The Income Tax Act No. 28 of 1914 (Income Tax Alc1914) was the first version of an Income

Tax Act in South Africa after unification and wasomulgated on 20 July 1914 (Hattingh,
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2016b:54). In this chapter it will be explained ttheven though there have been various
amendments, incorporations, and repeals of allllbeme Tax Acts in South Africa, certain
principles that applied in the original Acts ar#l $6 be found in the current Income Tax Act of
1962. Itis proposed that in critically evaluatthgse principles today it is imperative to underdta
their origins. As explained by Harris (2016:18)itBh income tax law was based on a law of 1803
which could only be understood in terms of hundrefdgears of local British history. Similarly,
the current principles contained in the Income Aakof South Africa will be explainable in the
context of their origins and development in terrhghe local history of South Africa and the

external influences forming legislation.

The value of understanding the historical originl &me context within what the legislation was
designed is important in the interpretation of $afion, as stated by Dobson Mmister of Land
Affairs of the Republic of South Africa and Anothe3lamdien and OthefeCC107/98) [1999]
ZALCC 6 at [14]:

The purposive approach as elucidated in the dedgibthe Constitutional Court requires that

one must:

0] in general terms, ascertain the meaning optiogision to be interpreted by an analysis

of its purpose and, in doing so,

(ii) have regard to the context of the provision the sense of its historical origins;

[emphasis added]

(iii) have regard to its context in the sense & #tatute, the subject matter and broad

objects of the statue and the values which undigrlie

(iv) have regard to its immediate context in thesseof the particular part of the statute in
which the provision appears or those provisions wihich it is interrelated,;

(v) have regard for the precise wording of the sion...

Botha (2016:18-20), providing some clarity on tisronologic time-line” of legislation in South
Africa, explains that in the Constitution of the grélic of South Africa, 1996, “old order

legislation” is defined in item 2 of Schedule 6nasaning legislation enacted before the previous

1 The previous Constitution being referred to is@mmstitution of the Republic of South Africa, 1993
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Constitution took effect. This old order legislatis divided into two historical eras with the firs
being pre-Union legislation of the period 1806 81Q. The second era stretches from the Union
to Democracy, being 1910 to 1994.

In the discussion of the history of tax legislatiarchronological time-line will be applied for the
reasons provided. The first period commenced iMMith the introduction of the Income Tax
Act of 1914 and concluded in 1940. Between 1914 XD there were various amendments to
the Income Tax Act which will be explained below} lvhat is considered by Hattingh (2016a:99-
100) to be the amendments that still form the basisurrent tax legislation in South Africa
occurred in 1940/41 when J.H. Hofmeyr “announceata overhaul of the tax system” which has
not occurred since; “The 1941 Income Tax Act wasilastantial piece of work — it still provides

the bedrock for much of the South African incomel&gislation in operation in 2014”.

According to Correia (2013:2) economy, politicsdadeology influence corporate income tax
policies. In South Africa tax policy experiencesngar influences (Davis Tax Committee,
2016a:8):

Far from merely being a mechanical, technical @gerin economic analysis, tax policy is
inherently political and ideologically contestedputded by the dynamic interplay among
economic and political institutions, interest grewgnd political values and culture (e.g. the
degree of tolerance of inequality or the perceiegitimacy of government).

These influences will be discussed below withinwagous chronological timelines in the history

of tax in South Africa.

2.2.1 Unification — 1910

In 1910, the Republic of South Africa, as now nameghsisted of four British colonies, the
Transvaal, the Cape, the Orange River, and NateBXOMay 1910 the Union of South Africa was
proclaimed. Governance as well as jurisprudence= eeth influenced by British policy. The
doctrine of parliamentary sovereignty was used m®del for the constitution of the Union. The
legal positivist approach of separating law andatityrfollowed by the British courts was likewise
followed by Union courts (Du Plessis, 2017:57-58).
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According to Nattrass and Seeking (2010:8-9) aiftadfication in 1910 South Africa followed
Britain’s move “from the laissez-faire liberalisnf ¢the Nineteenth Century to the more
interventionist and regulatory mode associated wWith‘new liberalism™. In the first ten years
after unification, the state played a key role he economy with nine out of 13 government

departments regulating key economic sectors, namely

Finance, Agriculture, Lands, Mines, Commerce arttlistries (merged with Mines as Mines
and Industries from 1912 to 1933), Education, Rast Telegraphs, Railways and Harbours
and Public Works.

Capital required to finance the functions necetsitathe introduction of a “Union-wide

progressive income tax”.

2.2.2 The First Imposition of Income Tax in the Uron of South Africa — 1914

Discussions on the development of income taxatioBduth Africa often start with an event
that took place one hundred years ago — the pratiatgof the first comprehensive Income
Tax Act in the Union of South Africa (Jansen vamBaurg, 2016:25).

On 13 June 1912 General J.C. Smuts was appointedststi of Finance by General Botha
(Hancock & van der Poel, 1966:99). In a letter d&® May 1912 Smuts requested the following
literature from H.J Wolstenholme (Hancock & van Beel, 1966:524):

Please send me the following little books:

1. Withers:The Meaning of MonefMethuen).
2. Armitage SmithPrinciples and Methods of Taxatigklurray).

The taxation discussed in the second book was#iag applied in Britain (Hattingh, 2016b:55).

This first Income Tax Act was influenced by intdrpalitical and economic conditions in the
Union of South Africa, as well as conditions ouésitde Union, specifically the British Empire and
Europe. At first reluctant to introduce tax, Smhtl expressed the opinion in a letter to J. X.

Merriman two years earlier in 1912 that the intrctthin of tax was a strong possibility (Hattingh,
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2016h:55); “Although the revenue has improved, halcertainly have to resort to some taxing

measures”.

On 22 May 1914 Smuts placed a resolution beforeSeeate on the introduction of income tax
which was approved on the®6f May 1914 without an official Bill (Hattingh, 2@b:54). Within
two months the Income Tax Act No. 28 of 1914 wasnprigated and was published in the
Government Gazette of 20 July 1914. The Act wapdges long and consisted of six chapters
(Harris, 2016:15).

Hatting’s’ (2016b:57) quote from Smuts’ 1914 budgpeech lists various problems that had a
negative influence on the Union and necessitatechéfed for the introduction of income tax:

The year 1913-1914 has been one of the most teryisdirs in the history of the country.

(Cheers.) We have had three great labour distudsadaring the year. We have had an
unprecedented drought following another great dnotige year before. We have had stock
diseases, a very serious setback in the ostrichaztco industries, and there are calamities

which have come over the country.

Smuts’ solution to improving the economy was tdrbaew forms of taxation (Hattingh, 2016b:

59) and adding the imposition of tax as a new ecoa@olicy of the country:

we are reaching a very important era in our finalitstory — now we are coming to new forms
of taxation, we have to consider very carefully tvisathe best policy for this country to
pursue...we are changing one basis to the other...

the Government proposes to do the right and wisg tland to_settle the economic policy of

this country on a sound basis without delay, attdrk that the best and fairest thing to do
would be to go in for an income tax [emphasis afided

The introduction of the Income Tax Act of 1914 ghd subsequent inclusion of more types of
taxes, for example, Super-Tax in 1916, accordiniyadtrass and Seekings (2010: 9), generated
more revenue than the customs duties receivedtprtbe introduction of taxation. After 100 years

the “new form of taxation” proposed and introdutgdSmuts has grown from a 17-page Income
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Tax Act (Hattingh, 2016b:73) to the approximate874ages of which the current Income Tax
Act of 1962 consists.

In the remaining part of this chapter the taxatbnorporates and shareholders will be discussed.
In the paper authored by Hattingh (2106a:83) thxattan of corporates and shareholders are
divided in “more or less six distinct phases” inatvis submitted being an accurate classification

of periods that will be applied in the remainingtsans.

2.2.3 Years 1915 — 1925

The Income Tax Act of 1914 did not distinguish betw the income being earned by a natural
person or by a company, and both were taxed atahe progressive tax rates. Tax imposed on
income of more than £1000 was at a tax rate o¥2abd 7, 5% for income of more than £24 000.
Dividends paid to shareholders were exempt provitlegt were paid from after-tax profits. The
guestion of the double taxation of shareholders addressed by Smuts during a session of
Parliament on the 25of May 1914 in which he explained that: “Anybodyavknew the Cape
Act and the framework of the income tax would knthat that could not happen” (Hattingh,
2016a:84-85).

Super Tax was first enacted by section 4(1) oltlkeme Tax Act No. 35 of 1916 and was aimed
at high income earners, specifically shareholdetaé mining industry. Excess Profits Duty was
first introduced in South Africa in 1917 and apgdlie companies and individuals at a rate of 25%
on excess profits (Hattingh, 2016a:90-91).

The double taxation of shareholders, contrary tatShstatement, did occur two years later. From
1 July 1916 a Dividend Tax was payable on dividetidgibuted by companies. Section 35(2) of
the Income Tax (Consolidation) Act No. 41 of 19inposed the following tax rates (Hattingh,

2016a:88):

The 1917 Dividend Tax had split-rate features anplémented, on a number of levels, the
conduit view of a company.
The tax rates were as follows:

» 10% for companies whose principal business was mahihg;
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» 7.5% for companies whose principal business wanatia mining; and

* 5% for all other companies.

Within the provisions of Dividend Tax one of thesfi characteristics of group taxation was
inferred. In terms of section 42 of the Income T&onsolidated) Act No. 41 of 1917, wholly
owned subsidiaries and their parent company thaiedaon similar types of business had to be

treated as one company for the purposes of Dividend(Hattingh, 2016a::

The taxable base had to include all the profitarof wholly owned subsidiaries ‘carrying on
the same class of business’ as the parent compadythese companies had to be treated as
one single company for purposes of computing DivilieT ax.

According to Ting (2013:3) an essential featuregodup taxation is that a corporate group
controlled by a parent company is a single entity section 42 above did lean in that direction.
Regrettably the idea of a company as a legal emtitly corporate shareholders forming one
economic unit was never given significant consitlerain subsequent amendments except for

specific ‘piece-meal’ provisions.

2.2.4 Years 1925 — 1932

In 1924 the South African Party under the leaderstiSmuts lost the election to the National
Party. The third Prime Minister of the Union of Sowfrica, J.B.M. Hertzog, appointed N.C.

Havenga as the Minister of Finance (Van Der W&¥,6t510). This first transition of power after

Unification brought about tax reforms in 1925 witercess Profits Duty and Dividends Tax were
repealed. Section 6 of the Income Tax Act No. 4195 imposed the following basic income tax
rates (Hattingh, 2016a:91- 92):

* 15% for companies whose principal business was gottiamond mining (5% in 1917);
* 7.5% for companies whose principal business wasngurance or mining (5% in 1917);
e 12.5% for all other companies (5% in 1917); and

e gradual rates of 5% to 10% for individuals (sam&da®17).

The 1916 Super Tax was amended to include privatganies (Hattingh, 2016a:92):

18|Page



This extension evidently incorporated the view ttheg individual shareholder in a private
company formed an economic unit because governmest concerned that controlling

shareholders could otherwise avoid Super Tax bjuciag wealth in a private company.

This was a second time the concept of separategegsons could in specific circumstances form
an economic unit. As in the case of Dividend T#&s ts submitted to be another “piece meal”
amendment.

The crash of the US stock market in 1929 impacte8auth Africa, and the Hertzog government
was faced with a budget indicating a deficit of E2@0. To improve this dire position, Hattingh
(2016a: 93-94) explains, Smuts, as “leader of thpd3ition”, suggested that South Africa should
follow the example of the United Kingdom and abamthe gold standard. The budget put forward
by Smuts resulted in a surplus of £750 000. Hertidgnot agree on the abandonment of the gold
standard but due to pressure from the mining imgwastd from farmers his government agreed to
abandon the gold standard. Early in 1933 HertzagSmuts formed a coalition government and
in May 1933 won 136 of the 150 seats in Parlianf&iliomee & Mabenga, 2007: 283). During
the coalition period “ad-hoc reforms were adoptedax legislation (Hattingh, 2016a: 94).

2.2.5 Years 1932 — 1940

The tax amendments and political influences forghaod 1932-1941 (Hattingh, 2016a:96-97)

can be summarised as follows: Excess Profit Duty meantroduced in 1933 as the Gold Mines
Excess Profits Duty and was only applicable to igohade by gold mines. Between 1935 and-
1936 the imbalances caused by changes made txtegstem in 1925 by the Hertzog government
had to be addressed. The Commissioner of Taxes, @dfbett, chaired the Departmental

Committee to review the taxation of goldmines, an@936 the Gold Mines Excess Profits Duty

was replaced with a gold tax formula. The tax syster corporates was a classic system with
split-rates for gold mining.

In 1932 the principle of a group of companies fargnone economic unit was again a reason for

an amendment in the Tax Act as an anti-avoidancasure in respect of Super Tax (Hattingh,

19|Page



2016a:94). In terms of section 9(1) of the Incona Act No. 28 of 1932 (Income Tax Act of
1932):

Where it appears to the commissioner [Commissiadhat]lany one person other than a public
company controls more than one private companyctimmissioner [Commissioner] shall
assess such private companies for super tax jastly single company.

By 1940, the tax system, which remained stable agam in the spotlight with the commencement
of World War I1.

2.3 OVERHAUL OF THE SOUTH AFRICAN INCOME TAX ACT

Quite simply, one cannot make sense of a hundracs & history without understanding the
geo-and social-political context and, often critithe personalities involved (Hattingt al,
2016: xiv).

What is considered by Hattingh (2016a:98-99) ta bedrafting of the Income Tax Act took place
in 1940/1. When war was declared by Britain anch&ezon 3 September 1939 the task of building
a war chest was given to the newly appointed Manist Finance and Education, J.H. Hofmeyr,
under Smuts, the newly re-appointed Prime Ministesm a vastly different background of being
the Minister of the Interior and Education from 3398 1939, Hofmeyr proposed a total overhaul
of the tax system in his first Budget Speech or@8ruary 1940. The proposed amendments were
substantial enough to require that the Income Tet<b& re-drafted to be promulgated in 1941 as
the Income Tax Act No.31 of 1941 (Income Tax Actl®#1). Over time this Act displayed the
lack of experience as well as the characteristidemark of the Finance Minister as an idealist,
particularly regarding corporate and shareholder tdone the less, according to Hattingh
(2016a:100); “The 1941 Income Tax Act was a substipiece of work — it still provides the
bedrock for much of the South African income tagidtation in 2014”.

In the context of this thesis, the amendment ofddfenition of a private company brought about
with the enactment of the Income Tax Act of 194bfisnterest and will be discussed in more

detail before concluding this review of the histof\company tax in South Africa.
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2.3.1 An Economic Unit Formed by a Closely Held Gupany and its Shareholders

The Memorandum on the Proposed Consolidated Ind@reBill and Concessions to the Excess
Profits Duty(Memorandum) (Union of South Africa, 1941a) listeé following reasons for the

consolidation of the Income Tax Acts on the firage as:

()  amore equitable incidence of rating;

(i) a means to restrict legal tax avoidance by comfflatstion;

(i) amendments to the former law;

(iv) authority for the imposition of two new taxe$he Non-resident Shareholders’ Tax and

the Undistributed Profits Tax.

One of the proposed amendments related to themttad a closely held private company and its
shareholders form one economic unit. This notios a@ddressed owing to taxpayers legally being

able to avoid tax due to the underlying principteghe existing Income Tax Act of 1932:

Many ingenious methods to avoid taxation were dalishich were only possible because of
the principles underlying the present Act. Expereehas shown that the means of avoidance
of tax and the inequity of tax incidence are due to

(a) the form of the definition of a private company;

(b) regarding a private company as a tax entity.

The definition of a private company referred toabes provided in section 27 of the Income Tax

Act of 1932 as follows:

For the purposes of this Part the expression ‘iresuabject to super tax’ means an amount as
determined in section twenty-nine received by araed to or in favour of any person other

than a company during any year of assessment:

(2) In this section-
‘public company’ means any company other than eapgicompany;
‘private company’ means any company wherein -
(a) shares representing not less than ninety perceheafhare capital of the company are
held or controlled by not more than any five shaléérs; Provided that where shares

in a company are registered in the name of a pattipeeach partner shall be deemed
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to be a shareholder having a holding in the comjapyoportion to his interest in that
partnership; or
(b) shares representing not less that fifty-one petucerof the share capital are held or
controlled by one person; or
(c) not less that seventy-five per centum of the wagldapital has been supplied by one
person:
Provided that a company shall not be deemed torvate company —
® if shares therein representing not less thgimyeper cent of the share capital are held
or controlled by a public company; or
(i) ifit has been distributed as dividends during year of assessment a sum not less that
seventy-five per centum of the amount upon whidatherwise, but for the provisions

of this paragraph, be assessed for super taxpecesf such year of assessment.
In 1933, the second proviso to section 27 aboveg@saled and substituted with a new paragraph:

(ii) ifit has distributed as dividends duringtyear of assessment a sum not less that seventy-
five per centum of the income subject to superaotued to or received by it during

any year of assessment

In the Memorandum (Union of South Africa, 1941a)2t8as explained that the current definition
provides an unintended opportunity for the shamddrolo alter the status of a company between
its being public or private at will. It was suggesthat public companies and all other companies
not falling within the definition of private compias should be deemed a public company. The
test suggested was based on “the conception ofbhcptompany as being one in which the
shareholders tend to be investors and not proppietiners”:

Public companies will, subject to certain safegaabd mainly those whose shares are quoted

in a recognized stock exchange.
But in the unlikely case of a company continuingetgoy quotation when the company has

assumed the characteristics of a partnership, safdg will be provided whereby such a

company will be treated as a private company fopgses of taxation.
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The legal character of the company was not consitier be tainted by the view taken by the tax

legislation as explained in the Memorandum (UnibBauth Africa, 1941a:3):

There will be of course, no interference with igoyment of the normal benefits derived from
incorporation, save that, except in certain specags, the company will not be taxed on these
assessments for normal or super tax.

It is evident that the legislator was aware tharsholders of a company were able to form an
economic unit due to the nature of their relatigpsfihe dogma of the legal personality of a
company is however a complication for the legisiatbo would have to acknowledge the possibly
different outcomes for tax purposes. The mere thet specific mention is made in the

Memorandum (Union of South Africa,1941a) that tegdl status of the company is to remain
indicates the importance of this concept regardiéssether certain conditions are identified that

seem to be different from this legal concept.

2.4 COMMISSIONS/COMMITTEES ON TAX REFORMS IN SOUTH AFRICA
1945 - 2017

On 3 December 1948 Hofmeyr unexpectedly passed amaywo years later in September 1950
Smuts died at the age of 78 (Hattingh, 2016a:106)0 prominent figures in the design and

development of tax were lost to South Africa.

In 1948 the New Nationalist Party under the leaddpref D.F. Malan won the election on a
technicality. Hattingh (2016a:106-107) describas trewly appointed Prime Minister as going
out “with zeal” to review the laws and in 1949 hgpainted R. Steyn as chairperson of a
Committee of Enquiry into the Income Tax Act. Fgaears later, in 1953, a Tax Commission was

appointed to consider the recommendations madeeb$949 Committee.

The Commission of Inquiry into Fiscal and Monetdglicy in South Africa, the Franzsen
Commission, was appointed on 24 November 1967 dpthte President. Under the chairmanship

of Dr D.G. Franzsen, the vice-President of the Béditican Reserve Bank, the terms of reference

23|Page



included only considering “minor changes in thesprg system of company taxation” (Van
Niekerk,1969:108).

When Wilcocks and Middelmann (2004:39) evaluatesl iked to introduce group taxation in
South Africa they took into consideration the repaf the 1986/7 Commission of Inquiry into
the Tax Structure of the Republic of South Afritae(Margo Commission) and the 1995 report of
the Commission of Inquiry into Certain Aspects loé fTax Structure of South Africa (the Katz
Commission). They concluded that the Margo Commiskad considered group taxation and had
concluded that such a regime must not be implerdeagat would lead to loss in revenue for the
fiscus and could prejudice minority shareholderscdkding to Wilcocks and Middelmann
(2004:47-48) the Katz Commission made the follownegommendations concerning group
taxation. The report presented in December 199%awledged that a closely held group of
companies could be formed into an economic unitignaring this for tax purposes could result
in “economic and business distortions”. The Commissoncluded by recommending a gradual

approach to group taxation.

In 2001 the Second Revenue Laws Amendment Act Nof @01 introduced Corporate Rules
which, as explained in chapter one, provided sathefiin the restructuring groups, but merely as

“piece-meal” reforms.

The most recent committee appointed was the Daasommittee (2018:8) which agreed that
group taxation was to be implemented but statetddimaent economic conditions were not yet

conducive to group taxation.

2.5 SUMMARY AND CONCLUSION

In this chapter the history of tax in South Afriwas discussed. Since the introduction of the first
Income Tax Act of 1914 it has undergone variousradmeents, with a major overhaul occurring
in 1940/1. This overhaul was initiated by Hofmeynder the leadership of Smuts as Prime
Minister. The concept of a shareholder and the @mydorming one economic unit was applied
in various provisions in the Income Tax Act, bug¢ implementation of a group tax regime was
only officially considered for the first time by &hMargo Commission in 1986/7. The Katz
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Commission in 1995 and the more recent Davis Taxu@ittee in 2018 also considered a group
tax regime. The Katz Commission did recommend duabapproach to group taxation with the
latest Committee agreeing to the possible advastafjggroup taxation but expressing doubt

whether the current economic conditions will beagle for such new regime.

The historic provisions in the Income Tax Acts tielg to taxpayers potentially forming a group,
agrees to the description provided by Correia (2@%3being “piece meal” provisions to prevent
tax evasion. Super Tax was amended in 1925 for pbearto include private companies with the
view that shareholders in a private company caidaSoper Tax by “capturing wealth in a private
company” (Hattingh, 2016a:92). In 1932 Super Taswgain amended as to “introduce anti-
avoidance measures aimed at treating groups otlglbgld companies as one unit for purposes
of assessing Super Tax” (Hattingh, 2016a:94). Irmarendment to the definition of a private
company as contained in the Income Tax Act of 1982,aim was explained as limiting tax-
avoidance. The motivation behind this amendment wgsrevent a shareholder/s of a private
company from altering the status of the companween private and public in order to avoid tax.
But even with the realisation that one economid wan be formed between separate legal
taxpayers, in the Memorandum (Union of South Afrit@41a), the separate legal identity of the
company was still protected with a statement mhderegardless of the definition, the company

will retain its legal personality.

In chapter three the origin of this legal persdgadif a company will be explored as well as the

reason why the legal personality is a doctrine ighdifficult to reverse.
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CHAPTER 3: THE HISTORY OF THE DEVELOPMENT OF THE CO MPANY AS A
TRADING BODY AND THE DEVELOPMENT OF COMPANY LAW

3.1 INTRODUCTION

The rational study of law is still to a large extdre study of history. History must be a part of
the study, because without it we cannot know tleeipe scope of rules which it is our business
to know. It is a part of the rational study, be@itsis the first step toward an enlightened
scepticism, that is, toward a deliberate reconatitar of the worth of those rules (Holmes,

1897:469).

In chapter two the discussion of the history of laxSouth Africa focused on the history of
company tax pertaining to the tax imposed on conegaor perceived corporate group structures.
After the first Tax Act was introduced by Smutsl®l4, there were numerous amendments and
tax reforms as new political parties were appointegovernment. What is considered one of the
most important reforms was administered by Hofnmayi941 with the need for funds due to
World War Il. This reform concluded with the re-timg of the Tax Act. The resulting Income
Tax Act of 1941, according to Hattingh, (2016a:10@s formed the bedrock of South African

Tax legislation until today.

The reviews by Commissions and Committees on thesipiity of implementing a group tax

regime were discussed and it was found that thegtljnoecommended it, but due to specific
reservations it has not been implemented, the M&guomission considering it would give rise
to a possible loss for thiescusand the recent review by the Davis Tax Committeand the

country’s current economic and political state yettready to introduce such a regime.

The goal of chapter three is to provide a histdthe origin of the juristic personality of a conmya

by means of an examination of the history of trgdind the development of the trading-regulated
bodies into what today is known as companies. Bveldpment of the legal framework governing
the companies so formed, namely company law, vikéwise be discussed to gain an

understanding of the origins of the legal persdre@mpany.

Williston (1888:105-106) finds it anomalous “thafferent kinds of corporations are treated

without distinction, and, with few exceptions, Bthe same rules were applicable to all alike”. He
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advises that, in order to understand a companyangpany law, the origin and development of

business corporations must be investigated:

To understand how it was that the law of businesparations was so connected with that of
other corporations, and how it gradually becaméndjsished, it is necessary to understand
how such corporations grew up, and in what way thexe regarded when first they came into

existence.

Holmes (1897:469) explains that the rational stofithe law must include the study of history in
order to comprehend the scope of the rules. Holapdg compares old law to a dragon in a cave

that possess great strength:

When you get the dragon out of his cave on to th| @and in the daylight, you can count his
teeth and claws, and see just what is his streBgthto get him out is only the first step. The

next is either to kill him, or to tame him and mdda a useful animal.

Holmes continues explaining that law developed thase principles that are not applicable

anymore, is “revolting™:

It is revolting to have no better reason for a nflaw than that so it was laid down in the time
of Henry IV. It is still more revolting if the grawds upon which it was laid down have vanished

long since, and the rule simply persists from blmdation of the past.

This analogy of old law being comparable with a dragerappropriate for the argument put
forward in this thesis. The law and jurisprudericd tidheres to the dogma of the legal personality
of a company, coupled with the limited liability stfiareholders, is based on archaic economic and
social conditions. In this thesis it will be explad that owing to the established legal position it
is difficult to consider any alternative that woldle applicable to the company and its shareholders.

Specific attention will be given to English compdaw due to it having a significant influence on

company law “in the world”, as Suzman claims (1943:

The lead in such reforms comes naturally from théed Kingdom which, beginning with the

Companies Clause Act of 1862, settled the mairslafecompany legislation in the world.

Researching the development of company law in Ewlig for all practical purposes, to research

South African company law as Justice H.C. Nel (280LLindicates: “The history of the companies
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act [Act] of the United Kingdom is therefore largehlso the history of the South African

Companies Act”.

3.2 THE LEGAL PERSONIFICATION OF A COMPANY

A Corporation or Incorporation is a Body framedHmnficy or Fiction of Law, and it's therefore

called a Body Politick; and it's called an Incoration or Body Incorporated... (Anon, 1702:1).

Blumberg (1993:4) explains that contemporary compkaw contains underlying principles

attributed to corporates by jurists such as Sirlig¥il Blackstone and Stewart Kyd in the late
eighteenth century who, according to Blumberg, diesd the corporation; “as a legal unit with
its own legal rights and responsibilities, distifram those of the individuals who constituted its

members or shareholders from time to time”.

The personification of a corporate can be datedk badhe early seventeenth century with Sir
Edward Coke’s (1612, quoted in Blumberg, 1993:4cdetion of the corporation as “invisible,
immortal, and rest[ing] only in intendment and ddesation of the law Blackstone in response
introduced the characterisation of a corporatera$adtificial person”, but Kyd, according to
Blumberg (1993:256), cautions against this useiof snetaphysical references warning that such
metaphysical terms were “bewildering and apt tdead’. In 1809 the influence of England on
this personification of a company was acknowledgeithe case of thBank of the United States

v Deveaux9 U.S (5 Cranch) 61 (1809) in which Marshall Gddrat [9] that:

As our ideas of a corporation, its privileges, #sdlisabilities, are derived entirely from the
English books, we resort to them for aid in asd@eirtg its character. It is defined as a mere
creature of the law, invisible, intangible, andarmreal. Yet when we examine the subject
further, we find that corporations have been inethidithin terms of description appropriated

to real persons.

In 1956 an example of a “metaphysical personiftgdtiof a company, against which Kyd
cautioned was applied in South Africa.GiR v Richmond Estates (Pty) L1856 (1) SA 602 (A),
20 SATC 355 Centlivres CJ held; “A company is difiaral person with no body to kick and no
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soul to damn and the only way to ascertainingnitsrition is to find out what its directors acting

as such intended”.

Clarity on the terminology used in the remaindertlo#é chapter is essential. In the literature
reviewed the word “guild” is spelled by some authas “gild”. The meaning of “guild” is given
as “a medieval association of craftsmen or mercharfiten having considerable power” (Oxford
Living Dictionary, 2018: Online). The word “gild"sed as a noun, is the “archaic spelling of guild”
(Oxford Living Dictionary, 2018: Online). For purges of this thesis, the format of the word used

by the author in the specific reference will bedusethis thesis.

Clarity is also important for the use of the woodhpany”. Ireland (1996:42) explains that in the
eighteenth and nineteenth centuries “an associaftian particulareconomictype [emphasis in
original]” would be called a joint-stock companyjost company, whereas “company’ is usually
used as a diminution of ‘incorporated company’,atamy an enterprise of a particulagal status
[emphasis in original]”. In this thesis the abridgeompany” will be used. References to joint-

stock company are in accordance with the sources.

3.3 FROM GILDS/GUILDS TO AN INCORPORATED COMPANY

3.31 Overview

In a study by Williams (1985:438) on the derivati@hAmerican municipality corporation law
from English corporation law, she explains thatldgstory includes various historical periods as
well as various current policies being followed,animg that no one single event determined the

outcome of such a study:

Many historical events, as do many current evergsylt from a complex interaction of
influences and counterinfluences, such that the resdlts may look more like chemistry
among conflicting “causes” than simply but/for catign [emphasis in original].

In this thesis, the research done on the developofem company as a legal entity reveals that
there were events, especially between the middés-agd the early 1800s, which influenced the

design and subsequent development of company tedwvhich are addressed in this thesis.
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Blumberg (1993:1) writes that company law derivisddots from Roman law and by the fifteenth
century the concept of a corporation already Hada nature. According to Williston (1888:106),

Blackstone credits Noma Pompilius with having oraded the idea that a corporation is “a
fictitious person, distinct from the actual persart® compose it”; and the opinion of Angell and
Ames was that the Romans borrowed the concept tihenGreeks. It is, however, in the treatise

of Savigny that Williston considers the “best corted account of corporations in the Roman law

is found:

But once established definitely for dependent towhmes institution of the legal person was ex-
tended little by little to cases for which one wibbhrdly have thought of introducing it. Thus,
it was applied to the old brother-hoods of priestd of artisans; then, by way of abstraction,
to the State, which, under the namdisfus was treated as a person and placed within the
jurisdiction of the court. Finally, to subjectsapurely ideal nature, such as gods and temples.

Williston (1888:107) describes how, with the intwation of Christianity, the church applied the
doctrines of the corporations to the organisatidntiee church whereby these doctrines
subsequently influenced the laws of England. DerlK{1977:258) points to the influence of the
church which required all public officials had te baptised members of the Church of England
after the passing of the 1661 Test and Corporaa. Pollock’s view (1911, in Baars, 2012:48)

of the involvement of the church in company laweagrwith Williston and De Klerk:

...the idea of the Church as the mystical bodyfisT has had an important influence on the
growth of the law of corporations; it did much tods fashioning for us the anthropomorphic

picture of the many members in one body.

According to Baars (2012:48), as the church evothedidea of the grsonae fictadnad become
accepted in canon law, it started to be appliegdeéacommon law bodies such as the boroughs and
guilds”. These guilds, considered by Williston (888)7-108) to be the earliest form of corporate
association in England, will be reviewed in thetrsaction as the starting point of understanding

the development of the company and company lawhiat v is today.
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3.3.2 Gild/Guild to Regulated Company

Writing on the Gild Merchant, Gross (1890:1-2) gsito the “gloom enveloping the origin of the
law of corporations”, and the need to understaediktory of gilds which start with the Norman
Conquest (and which was the source of the expamditrade and industry in England). Gross
(1890:8) explains that the establishment of thel Glerchant originated with the need to protect
trade and industry within a borough; the Gild Memhreceived a charter that included, for

example, the following clause:

We grant a Gild Merchant with a hanse and othetoous belonging to the Gild, so that [or
‘and that’] no one who is not of the Gild may meanHise in the said town, except with the
consent of the burgesses.

The meaning of the granting of a charter is exjgldiby Cawston and Keane (1896:1-2) as follows:

A Charter, so named from the material on whiclsitiafted (Latcharta paper), may be
defined as a written instrument by which the Staiefers certain privileges on corporate
bodies, either to protect them in the exercisehefrtlawful avocations at home, or else to

encourage and sustain them in their more hazandeisres abroad.

The purpose of a charter was, as explained by th@provide specific privileges to guilds and
municipalities:

Charters were first granted to municipalities amdldg of all sorts whose operations were
necessarily limited to localities within the StaBch documents were needed to protect the
trades and industries of the country in times aficat chronic civil commotion, feudal
oppression, and general lawlessness. Under suditioms these concessions were soon found
— especially in England — to be as mutually advgetas to the Crown as to the privileged
corporations.

Gross (1890:5-6) surmises that one of the earntefstrences to Gild Merchant was “a charter
granted by Robert Fitz-Hamon to the burgesses dioBi(1087-1107)". In later years under the
reign of Henry | (1100-1135)he Gild Merchant appears more often in municgiarters and

2 The period of reigns listed in the thesis was iolethfrom the official web site of the British Réyeamily. (Online) available:
https://www.royal.uk/kings-and-queens-1066 [Accdske February 2019].
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increasingly so under Henry 1l (1154-1189) and RBidhl (1189-1199). The *“technical and
metaphorical notion” of the incorporation of a nmeipality was well known in 1272-1307 during
the reign of Edward | (Gross, 1890:95).

Boardman-Weston (2012:8) describe the charter goyeRlenry 11l (1216-1272) in 1231 to the
University of Cambridge as a right ol non trahi extrgthe “right not to be carried away”). The
King, according to Boardman-Weston, provided theotporation’ beneath him the ability to
formulate and codify their own ‘laws’, to discipintheir members and to protect such
organisations from outside interference”. Williafd985:381) explains that “English law came

to view the charter grants as grants of corporates'.

Gross (1890:99) believes the formation of incorgorawas influenced by gilds due to some of

their characteristics corresponding to those fanrgllds:

Their compact organization, the completeness ofr thaity, might easily suggest a
resemblance to a personal entity. Hence formakparation of burghal institutions may have
begun, as some writers assert, with the gilds;lladvents, gilds occur among the earliest
examples of express incorporation. Moreover, sama$ were governed by social-religious
gilds, which seems to correspond to the later tieahcorporation, though not identical with

the latter.

Williston (1888:107-109) lists three kinds of guldvhich he considers the earliest corporate
associations in England. The first is the peacé&dguhose members “pledged to stand by each
other for mutual protection”. Secondly municiparmorations developed “on account of
proximity of residence”, and lastly craft-guildsvééoped “on account of similarity of occupation”.
The first craft-guilds, Williston explains, providéhe kind of trades that supplied the community
with such necessities as the weavers. Having bisen freedom under Henry | (1100-1135) the
weavers received their first charter during themeof Henry Il (1154-1189). Other charters
followed, being the goldsmiths in 1327, haberdasher1407, and merchant tailors in 1466.
Municipal organisations and guilds had similar pmsvend “guildated” and “incorporated” were
synonymous terms as late as the reign of Henryi¥22-1461; 1470-1471).

The “growth of the commercial spirit” during thexsenth century triggered the establishment of

foreign trading companies known as regulated comgaaccording to Williston (1888:109). Two
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such regulated companies were the Russia Compathylarkey Company. Considering the
similarities between a regulated company and alg@iawston and Keane (1896:10-12) believe
that the regulated company was a conversion gftiid with the purpose of supporting the much
larger undertaking of foreign trade; “In fact, theyay be regarded as growing out of the trade
guilds, modified to meet the requirements of theare enlarged sphere of action”. Comparing the
guild to the regulated company they explain thgulated companies were developed for traders
who paid for membership to trade in foreign cowstrunder the protection of the Crown.
Membership of the guild was secured with the paynoéra fee, and members had the right to
trade in a specific district within Britain. Menmisecarried the risk of liability similar to that of
the members of a regulated company, so that “earhbar retained his personal independence,

and mainly acted on his own account - ‘trade orolia botton'’, as was the phrase...”.

According to Harris (2000: 32-33) membership fexeived by a regulated company were utilised
to provide members with access to factories andassiés in the foreign countries in which they
traded. The infrastructure improved the tradingdibons for members and increased profits.
Damage or loss to this infrastructure was for t@ant of the members. With the business of the
members being “regulated and disciplined” by thempany, Harris recognises that the regulated
company had some resemblance to a guild excepthbatgulated company was more profit-

driven than was a guild.

Cawston and Keane (1896:11-12) point out that thesrbehind membership in a regulated
company were sometimes perceived as overly rigid,this resulted in the need for other forms
of association. For example, the transfer of a nexsibp was allowed only after approval by the
whole association, and the same applied to appesttip; furthermore, all members of a regulated
company were deemed to be responsible for portbdsbt incurred by the company. By the end
of the eighteenth century nearly all the regulatechpanies had ceased to exist but not “without
leaving a deep mark on the commercial and natie@tards of England”. Harris (2000:33) shares
this view arguing: “Wars, foreign competitors, chgas in market conditions, interlopers, and the
rise of the joint-stock corporations, notably thesElndia Company, all led to the decline of the

regulated company”.
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3.3.3 The Regulated Company and the Joint-Stock @gany

The joint-stock company form, as explained by Haf#000:24), started appearing around 1553
but “it took another century or so for it to cryista and become widespread”. During this period
the joint-stock company and the regulated compamgrged simultaneously with the joint-stock
company, which was useful for long-distance tragthg regulated company was used for short-
distance trading (Harris, 2000:43):

Though they emerged simultaneously, the two forifigsd into distinct fields of operation.
The short-distance trade to nearby Western Europemts was organized in regulated

companies.

Harris (2000:39-45) divides the period before “fPie-1720 Business Corporation” into three
periods: 1550-1620; 1620-1680; and 1680-1720. Batwib50-1620 the legal framework of the
“medieval semipublic corporation” combined “withetimore capitalistic-mercantilist aims of
contemporary merchants”, and corporations wereerggulated or joint-stock; “The corporation
was usually regulated, in some instances tradgarinstock, but had no permanent stodkarris
lists some of the first joint-stock companies: Bgssia Company was chartered in 1555 and the
Levant Company was formed in 1581. He does noebelthat the invention of the joint-stock
company was immediately regarded as the better @froorporation. For example, the Levant
Company (Turkey Company) was incorporated as dasglicompany in 1592 after being a joint-
stock company. The Russia Company, according taisjavas reorganised as a regulated
company after its joint-stock form was found notle suitable for resolving the financial
difficulties it was experiencing. Harris considénst the “permanent joint-stock turned out to be

problematic and undesirable feature for the eanbirtess corporations”.

Harris (2000:51-53), referring to the decline imneorporations, adds that the transformation of
corporations from regulated or joint-stock compaogtinued. Some regulated companies “turned
into open regulated and eventually into governm@nteremonial entities”. The forming and
subsequent development of business forms was dradwhonly after the Glorious Revolution,
“new beginnings could be seen”. Harris’s view (2B3) is shared in this thesis, in that corporate

structures did not develop much beyond traditidhabries; “it took well into the nineteenth
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century for the legal framework, economic theonyd @ollective memory to partly escape this

past mercantilist burden”.

To understand the role of the Glorious Revolutiooompany structure and legislation, one needs
to understand the power shift that occurred betwidsen Crown and Parliament. De Klerk
(1977:262-264) describes the Glorious Revolutioesponsibility for overthrowing James I, who
was replaced by his Protestant daughter Mary llf@rchusband William 11, as having brought

about the dominance of Parliament over the Crown.

After the Glorious Revolution incorporation was ag “act [Act] of Parliament, or a charter
coupled with an act [Act]”, and the number of inporations by charter decreased (Harris,
2000:53). Between 1688 to around 1720 the userpbcations of any sort increased but based on

traditional legal and economic theory (Harris, 2GQ0):

The new enterprises that were being formed in grgwiumbers, and in a variety of sectors,
in the period 1688-1720 utilized an institutiontthad been shaped several generations earlier

in a different and by now forever lost context.

Williston (1888:111-113) claims that in the earligreeenth century, around two hundred
companies were formed and by 1720 the minimum nuwitdese companies were incorporated.
With the need for canals and water-works incregsimgimportance of companies increased, but
it was with the introduction of gas-lightning arallways that, similar to Harrison, he considers

that the development of business corporations wadugl and was based on historical institutions:

The outline sketch just given of the growth of Imesis corporations shows that they are not a
spontaneous product, but are rather the resuligohdual development of earlier institutions,

running back farther than can be traced.

Oosthuizen (2017:30-32) describes the period 1882 hs “the rise of classic liberalism and the
laissez-faireeconomic ideology”. He explains that, with thefistage of the Industrial Revolution

Oosthuizen in the textiles and iron sectors, thadigrowing due to the revolutionised technology,
were in the “form of family firms and partnershipg'he railway companies demanded more
capital investment and registered as joint-stockpanies. In the second phase of the Industrial

Revolution, the public railway in Britain grew tarcying around 322 million passengers annually
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by 1870. Oosthuizen considers that the “Charteogolt jstock companies were designed to
facilitate cooperation between outside passivestors and the insiders”.

This section on the development of the regulatedpamy and joint-stock company concludes
with the following summary by Williston (1888:113)his analysis is apt as an introduction to
the next section which discusses the introductf@mompany law and the reasoning behind limited
liability:

It would be strange if signs of this developmentenmot found in the history of the law relating

to them. The natural expectation would be, and ssiégh fact the case, that as to the points

which modern business corporations have in comnitimtive early guilds and municipalities,

the law relating to them dates back farther thamoat any other branch of the law, while as to

the points which belong exclusively to the concaptf the business corporation, the law has

been formed very largely since 1800. And not ordgl B body of new law to be thus formed,

but old doctrines laid down by early judges as tifiall corporations, though in reality suited

only to the kinds of corporations then existingd hia be discarded or adapted to changed

conditions.

3.4 THE INTRODUCTION OF COMPANY LAW AND LIMITED LIA  BILITY

The nature of the shareholder of a company dutegperiod when company law and limited
liability was first introduced is explained in thisesis to have changed in such a manner that the
law based on the historical nature of a sharehadd®o longer applicable. In this discussion of the
development of company law, therefore, specifierdtbn will be given to the nature of the
shareholder at this time as well as the intentiaihe legislator in relation to limited liability.

3.4.1 The nature of the shareholder in the eiggenth century

The capital of the joint-stock company’s being dadl into shares was a financial invention and
not a legal one (Harris, 2000:117), and was a firrdevice that brought together the “savers
and entrepreneurs”. Harris (2000:124) explains thattrading of these stocks was done in a

primary market and a secondary market and offeredhtural persons:
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The inner circle of the primary market compriseshall group of entrepreneurs with personal
associations and common business interests whothe&neitiators of a joint-stock corporation
and who would offer shares in their proposed umdtery to a second circle of friends and
relatives. If this was not sufficient, they woul@rket their promotion to outsiders, by printing
and distributing a prospectus, appointing agentiskemkers outside their immediate vicinity,
putting advertisements in local or other newspapansl arranging for meetings in coffee
houses or pubs. Public offerings could be madenduhis period without prior approval of the

Stock Exchange and outside its realm.

The need for capital increased the total of remtiegstors which, according to Ireland (2008:842),
led to a “developed market in JSC shares” and ngube JSC share to be “judicially redefined”.

This redefinition re-characterised shareholderswva$. Ireland explains that the shares had
“previously been deemed an equitable interest énasets of a company”. Now a share “was
legally reconceptualised as a right to profit”. §hprocess influenced the character of the

shareholder who was now being considered passiv@atractive:

No longer were they legally conceptualised as itrcalscapitalists, as active, asset-owning
partners; they were, rather, conceptualised asveassoney-providing ‘investors’, as money

capitalists, owners of income rights external ke ‘tompany’ and the process of production.

Harris (2000:196-197) points out that the jointektacompany became a preferable form of
business not only for entrepreneurs but for indiaid who were employees or officers of the
company. The larger group of shareholders areiderel by Harris as “competitors, adversaries,

and consumers” and are to be found everywhere:

Shareholders were found in a wide variety of soclakses and groups, from peers and
gentlemen, through high financiers, merchants, lamgyers, manufacturers and inventors,
mariners and tradesmen, widows and minors, dovimetoniners of the cost book partnerships
and the poor of Birmingham who owned the Union FIBompany. Quite a few of the above
were more than passive investors, and at one poartother held offices in the companies in
which they owned shares. Thus, individuals all dgegland, from all classes, acquired first-

hand experience as owners and managers of joick-stodertakings.

Harris (2000:127) acknowledges that shares weréeainly form of finance and that both short-

term and long-term borrowings from “banks, merchamtd kin were common”. The use of shares
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for financing did increase during the 1800s, reimdgthe joint-stock company an attractive form
of business and increasing the “number of petitfonsncorporation in which the stated need to

raise huge sums of money served as both motivatidrjustification for incorporation”.

3.4.2 The Joint-Stock Companies Act

The traditional forms of business organisation{h®/1800s, were, according to Turner (2017:15-
17): partnerships; unincorporated businesses; asithiésses incorporated either by Royal Charter
or by a private Act of Parliament. He explains tinaincorporated businesses could be undermined
by the arbitrary nature of their legal status agsirom the uncertainty of their knowing whether
they could be judged in fact to be either legallegal. Expanding on the reason for reform, Harris
(2000:216) explains that the growth of the econamyengland required traditional forms of
business organisations to adjust to financial, rietdygical, and managerial advances. Businesses
“with an element of joint stock, had spread consiliy. They were now found in the canal sector,
in insurance, in water supply, dock building, artleo utilities, and had begun to appear in
manufacturing”. Harris adds that; “The legal andremmic advantages of the business corporation

over the partnership and the unincorporated jdamtkscompany become clearer than ever.”

The joint-stock companies not only increased in bembut also in “weight in the whole English
economy” (Harris, 2000:194). Harris calculated thai9% of “Great Britain’s net reproducible
fixed stock in 1810” (2000:196) comprised of theita of the joint-stock companies, increasing
to 24.5% in 1840. Harris (2000:223) explains th@ne by one, new sectors were conquered by
the joint-stock business company, which became eerfamiliar and integral component of
England’s economic success and identified with Tthe joint-stock company, being a “new
creature”, its legal status had to be examinedhleyState (Harris, 2000:223). The “dominantly
conservative judiciary” did not consider the jogtbck company in a favourable light but the “split
between the economic reality and the legal framkweached a critical point”, which according
to Harris (2000:250) forced Parliament in 1824-1828ddress this concern for the first time. But
it was only in 1844 that Parliament addressed tiwemmon-law limitation on the formation of
joint-stock companies” (Harris 2000:268).
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The Joint Stock Companies Act of 1844 was enaate@oommendations made by the Gladstone
Committee (Oosthuizen, 2017:54-55). Gladstone vpgoiated vice-president of the Board of
Trade in 1843 despite his being a Protectionistrahdttant to join the Board (Harris, 2000:280-
281). By the time he took over the Select Conemitin joint-stock companies Gladstone “had
developed a fascination with the details of admiat®n and a growing interest in economic
policy”. On 15 March 1844 the first and final repevas submitted to Parliament containing

twenty-three resolutions, the first of which typdithe general spirit of the report:

That in order to prevent the establishment of fréeick companies, and to protect the interests
of the shareholders and of the public, it is expetihat all joint stock companies (other than

banking companies) for commercial purposes, whdthare or already formed, be registered

in an office to be appointed for that purpose (Raréintary Papers 1844, quoted in Harris,
2000:281).

During a debate in the House of Commons in 1844¢Eal HC Debate, 1834n the Joint-Stock
Companies Registration and Regulation Bill, Sirl\afh Clay expressed the view that “if there
was anything on which the public mind was madeitupas on the necessity of some changes in
the mode of forming Joint-Stock Companies”. Gladst expanded on this argument by
explaining that the people must have the power gosye commercial pursuits without
interference:

Joint Stock Companies at present could not be fomvith any privilege such as that of suing
and being sued, except by coming to Her Majest@anncil, or by applying to Parliament.
What was one of the main principles of this Bill?at under it they could be formed entirely
irrespective of the Board of Trade, and they wduddsubject to that department only as to
certain forms of construction and regulation. Unitks Bill, there would be a power, for the
first time, for persons to associate themselvesompanies, for the purpose of commercial

pursuits, without the fear of interference from dwynan being whatever.

The legislative reform recommendations suggeste&laylstone were received without much
debate. The Joint Stock Companies Act of 1844 pexVifor the registration, incorporation, and
regulation of joint-stock companies. A second Asbdrought about by Gladstone was the Joint

Stock Companies Winding-Up Act of 1844. The latklebates on these Bills is not surprising

3vol. 76, cc 273-83
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due to the tactics Gladstone applied. With theaiminimising opposition, he removed the matter
of limited liability in the Act. A second advantader Gladstone was that the concept of
registration was not unfamiliar or untested (Har2i300:281-283). The Registration Act of 1786,
according to Harris (2000:275), was the startinigfpof the “historic evolution of the concept” of
registration; the Act established the procedur&edording information about shareholders and
the transferring of shares in each ship under Ehdlag”.

It was only in 1855 that limited liability was adgdised, which will be discussed in the next section.

3.4.3 Limited Liability

The advantages of limited liability, according tarHs (2000:130-131), are understood by
explaining the danger of doing business in thetemgfith and early nineteenth centuries without
limited liability. A creditor could for example hava debtor arrested for a debt as small as £10,
before trial, and without evidence; with approxigiatl0 000 individuals imprisoned annually the
protection of shareholders was becoming a pressingern. By 1825 a clause providing limitation
of debt to shareholders was commonly includedenrliorporation statute when an incorporation
was granted by Parliament. This clause limitedsti@eholder to the amount contributed and “only
if further calls were authorised”. With the imparte of limited liability increasing, entrepreneurs
motivated in Parliament for a recognition that ‘iied liability was essential for the success of
their undertaking”.

In a House of Lords debate on the Limited LiabiBijl, Lord Stanley of Alderley point out to the
urgent need for limited liability (Hansard HL Debal855¢):

To show that the general feeling of the public wefavour of the Bill, he might mention that
when a deputation of Gentlemen did him the honahiat time since to wait upon him and
express a wish to have the measure postponed,keel dsem how, if the Bill were so
mischievous, the almost universal opinion of thentoy, as indicated by the public Press, was
in its favour; and they candidly admitted that,hniihe exception of the Leeds Mercury, there

was no journal in the kingdom which would admitaaticle against the principle of limited

4vol. 139, cc 1895 - 1918
40|Page



liability. To show the peculiar urgency of this rsaee, he need only to state the principle of
the existing law: — the principle was, that whoeskared in the profits should bear also the

risk of all the losses.

Not all shared the view, however, that limited ligypwas necessary. During a Commons Sitting
(Hansard HC Debates, 185b3r. Muntz described the Bill as “one of the mo$jectionable

Bills he had ever seen”, unnecessary and of naauseciety:

Besides, the very object of the Bill—that of affioigl additional facilities for obtaining capital
to be employed in trade—was a necessity that digxist; for there was an ample supply of
capital for all legitimate purposes of trade.

He objected to the Bill, because it was not foundada sound principle, and because he
believed that, instead of serving the working madh @ersons of small capital, it would mislead

them, and would deceive society itself.

Mr. Cardwell in return explained that limited lisity would enable persons of not great means to
have the advantage of investing funds (Hansard ldRaies, 1855

He had always understood that the object of thdsewere friendly to the Bill was to establish
a new system and wed together labour and capitatdier; that persons of small income might
have the power of combining their capital for thegmse of carrying on useful branches of
trade. The Solicitor General, however, said tha ®ill was only contemplated for

undertakings of great magnitude. On the contrdmy,dbject of the Bill was to enable small

capitalists to aggregate themselves for all ugaigboses.

A reading of the debates in both Houses shows nsideration of the effect the Limited Liability
Bill would have in circumstances in which shareseneot held by an individual but by a company.
The discussion focused on protecting the individinatsting in a company and not the company

investing in a company leading to a corporate grstaycture.

On 14 August 1855 the Limited Liability Act was eted, being repealed shortly afterwards, and

re-enacted in 1856 as “An Act for the Incorporatéma Regulation of Joint Stock Companies, and

Svol. 139, cc 1378 - 1397
6vol. 139, cc 1445 - 1458
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other Associations”. This Act allowed corporatiotss be incorporated as limited liability
companies (Turner, 2017:19). Turner (2017:22) erpléhat the idea that the liberalisation of
company law would accommodate larger enterprisesrder to obtain capital for business
purposes was found to be incorrect. Smaller conggamsed incorporation, not to obtain capital,
“but to avoid the costs associated with untimelgsdlution and facilitate the intergenerational
inheritance of businesses”. Smaller companies caarcome the minimum shareholder
requirement of seven, as provided for in this 1886 by using “six nominal shareholders”. Turner
concludes that the legality of such a ‘created’ pany was addressed in the now famous case of
Salomon v Salomon & Co L{d897] AC 22 (Salomon v Salomon). This case “fh& new
company law to the test” (Baars, 2012:69) and augpotiicks (2008), Baars expresses that the
guestion faced by the court was to “interpret the literally or whether to consider more its

presumed spirit and intention”.

The details of this case are as follows: after yedrcarrying on a business on his own account,
Mr. Salomon transferred his business to a jointkstmmpany. His wife and five children each
held one share and Salomon held six shares. Astrsaler, he effectively sold his business to
himself and six other members. Shortly thereatter company experienced financial problems
and Mr. Salomon sold the debentures held by hira Mr. Broderip. The company could not
resolve its financial difficulties and was liquiddt The debenture, providing the holder thereof
first right to the assets of the company beforeeotiieditors, was in the case of Mr. Salomon’s
company of no worth due to the company not havimgugh assets to honour the debentures
presented by Mr. Broderip. Mr. Broderip sought BMalomon personally to be held liable for the
debt of the company by challenging the legitimatthe company’s having the status of limited
liability. After an unsatisfactory finding by Vaugh Williams J both parties appealed to the Court
of Appeal. In the Chancery and Court of AppeaBioderip v Salomoifil 895] 2 Ch. 323, Kay LJ
held that limited liability was not to be used ascheme for legalising a company which was only
pretending to carry on business and therefore MliorSon must be held personally liable for the
debt. Mr. Salomon appealed to the House of Lorde wwerturned the ruling of the Court of
Appeal. Lord Halsbury [at 30-31] explained that imtent and meaning of the Act was to provide
a legal existence to a company:
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| will for the sake of argument assume the propmsithat [1897] A.C. 22 the Court of Appeal
lays down - that the formation of the company wasese scheme to enable Aaron Salomon
to carry on business in the name of the compaam wholly unable to follow the proposition
that this was contrary to the true intent and megoif the Companies Act. | can only find the
true intent and meaning of the Act from the Actlitsand the Act appears to me to give a
company a legal existence with, as | have saitifgignd liabilities of its own, whatever may

have been the ideas or schemes of those who britugtat existence.

The influence oBalomon v Saloméin South Africa was soon followed Dadoo Ltd & others
v Krugersdorp Municipal Council920 AD 530 (Dadoo v Krugersdorp). Innes J consdé¢he
juristic personality of the company to be sepafiaisn members and quoted from t8alomon v

Salomof case [at 550]:

A registered company is a legal persona distimmnfthe members who compose it. In the
words of Lord Macnaghten (Salomon v Salomon & @897 AC at p 51), "the company is
at law a different person altogether from the stibscs to its memorandum; and though it
may be that, after incorporation, the businessesipely the same as it was before, and the
same persons are managers, and the same hande rdeeprofits, the company is not in

law the agent of the subscribers or a trusteehfemt.

Nearly sixty years later, iBanco de Mozambique v Inter-Science Research aneél@ement
Services (Pty) Ltd982 (3) SA 330 (T), at [345] Goldstone J confidtleat the importance of the
principle of a company as having a legal personalés “enshrined” by the Appellate Division in

theDadoo v Krugersdorp

In the present case no single reason has beenaadlvéor creating a new category of case
where corporate personality should be ignored. &dd®» Ltd and Others v Krugersdorp
Municipal Council 1920 AD 530 the Appellate Divigioenshrined the inviolability of

corporate personality.

7 Salomon v Salomon & Co Ltd [1897] AC 22
8 Salomon v Salomon & Co Ltd [1897] AC 22
9 Dadoo Ltd and others v Krugersdorp Municipal Coub@20 AD 530
43|Page



According to Daehnert (2007, in Boardman-Westor):tBé principle of separation between the
legal entity and shareholder determined&alomon v Saloméhis a dogma to which the courts

strictly adhere:

In Salomon, the House of Lords explicitly impostd tlogma of separation between legal
entity and shareholder. It may also be remarketithigdecision has cast a very long shadow
on English company and group law. Indeed, Salormdhé starting point for each court when
considering the question of whether the corporatiestiould be lifted... The way courts do this

is quite often described as “robust”, thus stricgbholding the Salomon principle.

The importance of thBalomon v Soloméhcase is not only evident in the literature studiethis
research but a reference to the number of timasctse has been cited since 1901 indicates its
importance. According to the South African Legdbimation Institute (http://www.saflii.org/,
2019) this case was cited in approximately 647tacases across the world. As recent as two years
ago, in the Supreme Court of Appeal of South AfriCay Capital SA Property Holdings Ltd v
Chavonnes Badenhorst St Clair Cooper No and Otl{@s2017) [2017] ZASCA 177 (City
Capital v Chavoness), Schippers AJA held at [2Thweference to Salomon vs Salorfothat:

It is trite that a company is a legal entity distifrom its shareholders. It has rights and
liabilities of its own, separate from those ofdtereholders. Its property is its own and not that

of its shareholders.

Concomitant to the legal personality of a comparthat which has been metaphorically described
as ‘piercing the corporate veil'. il@ape Pacific Ltd v Lubner Controlling Investmerfesyj Ltd
and Othersl995 (4) SA 790 Smalberger JA explained at [11thd} this concept is referred to

either as piercing or lifting the veil:

... to disregard the separate corporate personatifie€l and GLI in order to give effect to
the judgment in the original action for deliverytbe Findon shares to the appellant (what is

commonly referred to as "lifting" or "piercing" tlherporate veil).

10 Salomon v Salomon & Co Ltd [1897] AC 22
11 Salomon v Salomon & Co Ltd [1897] AC 22
12 Salomon v Salomon & Co Ltd [1897] AC 22
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Veil piercing was, according to Lord Neuberger [E2] in VTB Capital plc v Nutritek
International Corp[2013] UKSCS5, [2013] 2 AC 337 (VTB Capital v Nutritek), unsessfully
attempted in the Salomon v Salorncase:

There is great force in the argument that that cageesented an early attempt to pierce the

veil of incorporation, and it failed, pursuant tamaanimous decision of the House of Lords,

not on the facts, but as a matter of principle. sThat 30-31, Lord Halsbury LC said that a
“legally incorporated” company “must be treateckliiny other independent person with its
rights and liabilities appropriate to itself ..., vibaer may have been the ideas or schemes of
those who brought it into existence”. He added ithags “impossible to say at the same time

that there is a company and there is not” [empledied].

It is proposed that the doctrine of the legal peasity of a company has evolved into a matter of

principle being reinforced by various attempts bynts when unsuccessfully seeking to pierce the
corporate veil. This effectively complicates thegmhgm shift needed to understand and accept
that a corporate group is an economic and lega) with the courts consistently confirming the

separate personality of a company.

3.5 SUMMARY AND CONCLUSION

In this chapter the origin and development of tbeporate form as well as company law was
discussed in the context of English law, due tortb&on shared by academics that England laid
the foundation for company law in the world. It aeg that trading started in the gilds/guilds of
boroughs where membership was limited to citizérnmooughs; these guilds were provided with
legal identity through charters from the Crown. Mthie growth of the economy and the extension
of trade into other countries, the need for an asnodating business vehicle led to the gradual
development of the regulated company and the giotk company, both of which were either
incorporated by charter or by an Act of Parliamdrdter the industrial revolution required

increased capital to fund new business venturee fddture of the investor in companies

transformed from active to passive. The developroghtisiness forms brought about the need to

13 Salomon v Salomon & Co Ltd [1897] AC 22
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develop new laws to regulate companies so the 3tack Companies Act of 1844 was introduced.
Shareholder investors would be protected agaimspeay debt by the introduction of the Limited
Liability Act of 1855.

In the case oBalomon v Saloméhthe new company law was put to the test accorttirBpars
(2012:69), and this led to the form in which comypé#aw still provides the company with the

protection of its separate legal personality.

It is inferred that the separate personality obmpany that developed over time, and with the
establishment of company law, has been retainéegim doctrine. Development of the business
form into new complicated corporate structures wid alter this legal doctrine so set in the

company law.

14salomon v Salomon & Co Ltd [1897] AC 22
46|Page



CHAPTER 4: THE HISTORY OF COMPANY LEGISLATION IN S OUTH AFRICA

4.1 INTRODUCTION

Chapter three studied the development of the cognpad the introduction of company law in
England through the history of the guilds followmdthe development of the regulated company
as well as the joint-stock company. During the btdal Revolution, England experienced
economic growth and the need for capital from egntivestors increased. The enactment of the
Joint Stock Companies Act 1844 was integral to #feicture of modern company law
(Labuschagne, 2014:69). The Limited Liability Adt X855 introduced the legal separation of
shareholders and company, and with the ruling ilorBan v Salomot? the legal separation

between the shareholder and the company becometregnéao which courts still adhere today.

The legal personification of the company has a ensi resonance as English company law
“settled the main lines of company legislationhe tvorld” (Suzman, 1949: iv) and as explained

by Justice H.C. Nel in section 3.1, company laauth Africa as well.

Chapter four will focus on the specific factorsttls@aped company law in South Africa by
reviewing the various external influences on legish for the years prior to 1910 and the period

after the establishment of the Union of South Asric

4.2 WHY STUDY THE HISTORY OF LAW

Burger (2002:6) describes the law as a tool thatthte can utilise to achieve specific outcomes

or to prevent mischief:

Law is the manifestation of an objective: it is tehicle used by the state to regulate the
behaviour of its subjects. It provides a meanghieve social, economic, cultural and political

policies.

155alomon v Salomon [1879] AC 22
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Considering that if law is the manifestation of thigective of social, economic, cultural, and
political policies then an understanding of thosaditions prevalent in the period in which the
law was drafted, assists not only in the intergr@taof the law but also in considering whether

current conditions are similar enough for the otiyecof the law still to be functional.

Reviewing the origin of law in South Africa is r@simple task in view of South Africa’s having
a rich history of influences on its legal systemnifesting in a multi-layered legal system,
according to Lenel (2002:7):

Tribal law and Islamic [Islamic] law (sharia).
Statute law.
English law.

Roman-Dutch law as common law.

o~ 0 Dd P

Roman law (Corpus Juris Civilis)

An example of the various systems that have inftednSouth African courts is illustrated in a
case decided in the Supreme Court of the Cape ofl Gope in 1876. IBeatty vs Donell{1876)

6 Buch 51, the plaintiff sued the defendant for dgas sustained after the defendant’s monkey bit
the plaintiff. After the Magistrate “gave judgmaeuit absolution from the instance” the plaintiff
appealed. De Villiers, CJ [at 52] referred to thdd#éerent law systems in his judgment: the law

of England; Roman-Dutch law; and Roman law:

There is no doubt that by the law of England, wheparies are committed by domesticated
animals, such as dogs, the knowledge by the owinécious propensity must be proved; but
even by the English law | doubt whether this wdaddhe case regarding animals like monkeys.
Under the Roman-Dutch law | am not aware thaténctise of direct injury done by any animal
any such knowledge on the part of the owner isirequThe Roman law referred only to
guadrupeds, though | suppose it would extend alsodnkeys, which belong to the category
ferae naturaeThe Magistrate ought not to have given absoluiothis ground, and the case

must be remitted back for hearing on the merits.

The historical perspective is important for clarggarding the context of company law. According
to Baars (2012:40) the sixth edition (1997) of Gowend Davies'sPrinciples of Modern

48|Page



Company Law spends two chaptérdn the introductory section on the history of tomcept of
a company. Davies (2003, quoted in Baars 2012¥4flpms the need for an historical review as

follows:

...this book is concerned with modern company law,there are some branches of modern
English Law which cannot be properly understoodhwit reference to their historical

background, and company law is one of them; indekdll branches of law it is perhaps the
one least readily understood except in relationtgdchistorical development, a somewhat

extended account of which is therefore essential.

4.3 A BRIEF VIEW OF THE HISTORY OF LEGISLATION I N SOUTH
AFRICA

The establishment of the trade route between We&arope and the East and the subsequent
colonisation of the Cape of Good Hope led to theauction of various systems of law into South
Africa, resulting in the current combination of RamDutch law, English law, and African law
(Lenel, 2002; Du Plessis, 2017). The arrival of ¥an Riebeeck led to the introduction in the
Cape of a legal system originating in Holland kncagnRoomsche-Hollandsche Reg (Schreiner,
1967:5), which, as explained by Du Plessis (2027, i an amalgamation of medieval Dutch law

of mainly Germanic origins and the Roman law otidien.

The English practice in terms of a current ruleBnglish law, as explained by Du Plessis
(2017:31), was that colonised territories wouldhiretthe law that was in place at the time of
conquest. Roman-Dutch law consequently remainee.ifthoduction of English law in the early
1800s with the British occupation of the Cape, wasimmediate but, according to Schreiner
(1967:6-11), progressed “by degrees of certainigust. He explains that the appointment of

judges from Britain was one way of introducing Esigl law; furthermore, South African

16 Textbook for teaching law in various parts of tharld (Baars, 2012:40).

17 Later editions of the textbook exclude the histalrreview which is unfortunate since the apprdagien in this thesis is that an
understanding of the economic, social, and politocaditions during the development of legislatassists in understanding the
intention of the legislator when drafting the lawhis will assist in evaluating the effectivenesstloé legislation in current

conditions.
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advocates recruited for the Bench were requirdaetmmembers of the English Bar. Some of the
English laws were directly imported, as for example Law of Evidence, whereas the Law of
Procedure was modified before being introducedaunt!® Africa. In the case of company law, it
was directly copied from English law by the Soutinidan legislature. Schreiner proposes that the
application of English case law in deciding casearti in courts was indicative of the infiltration
of English law and brought about the principle mfding precedent:

But of far greater importance than legislative dogyhas been the use made of English case
law and legal writings by South African judges &ciling cases where the South African law

had not already been settled by authoritative detis

Du Plessis (2017:36) has a similar argument thretebal certainty to which English law aspired
was introduced into the “flexible Roman-Dutch” laet by “the enactment of legislation but by

the judges of the Supreme Court who were traindshiglish law”.

The importance of case law can be traced baclettaming of lawyers in England that was since
the thirteenth century, done by case law (Van Niek2013:107). When England colonised the
Cape of Good Hope, law reports, an establishedoyp&mglish law, were adopted in South Africa.
According to Van Niekerk (2013:116-117), Buchand®éports of Supreme Court cases, covering
the period 1868 to 1878 and consisting of eighunas, were, well into the early twentieth
century, still considered to be “a reliable souo€gudicial decisions”. Judicial decisions play a
pivotal role as a source of law in “any legal systinat applies the doctrine of precedent” (Van
Niekerk, 2013:145).

It is inferred that legal precedent is one of taetdrs influencing the difficulty in the paradigm
shift of recognising the corporate group as anteni the context of this thesis, understanding
the binding precedent principle is important antblee continuing with the history of legislation

in South Africa, more needs to be said on that.
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4.3.1 Legal Precedent

According to Schreiner (1967:11), despite of thet that the courts of Netherlands did respect
prior decisions made by their courts, it was thglEh law treatment ofationes decidendhat

had the greatest influence on the South African law

To understand the meaning dHtiones decidend? historical legal writing will have to be
consultedln the Croke’s Reports, dating back to around 188 explanation afatio decidendi
given is* very accurate and condensed” according to Burr@3(182): “Wherefore, upon the first
argument it was adjudged for the defendant, foy #ad that those things which have been so
often adjudicated ought to rest in peace”. Burnginoes explaining that the origin stare decisis

is found in the Latin maxim: ‘tare decisis et non quieta movérehich translated, means “To
stand by precedent and not to disturb what isesettBurns reasons thatare decisismay be
called the doctrine of precedent or of authority& explains that for a court to follow a decision

to avoid “confusion worse confused”, prior milestarourt decisions must be available to follow:

Of necessity there must be certain fixed land-maxproaching correctness, though not
infallibly perfect; and courts should be guidedtbgse even though a rigorous adherence to
them might at tines work individual hardship. Thisel-marks are, of course, prior decisions

serving as precedents not lightly to be changed.

The prominence this doctrine of precedent still ilmSouth Africa today, is confirmed by the
endorsement of this principle as being a deep-tbfatature of the rule of law ifirue Motives v
Mahdi (543/07) [2009] ZASCA (True Motives v Mahdi) aststhby Cameron JA [at100]:

The doctrine of precedent, which requires courtiolow the decisions of coordinated and
higher courts in the judicial hierarchy, is animgic feature of the rule of law, which is in turn
foundational to our Constitution. Without precedahere would be no certainty, no
predictability and no coherence. The courts woufgrate in a tangle of unknowable
considerations, which all too soon would becomeerdble to whim and fancy. Law would
not rule. The operation of precedent, and its prapglementation, are therefore vital

constitutional questions.

18 | atin plural for ratio decidendi. (Merriam-Websictionary, 2019: Online)
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The impact of the doctrine of precedent on theiappbn thereof on circumstances where a group

of companies could be considered as being one/dmytilaw, will be discussed in chapter five.

4.3.2 The period 1652 — 1806

The intention of the board of the Dutch East Inflampany (Vereenigde Oost-Indische
Companijie, or VOC), referred to as the Here X\Milsending van Riebeeck to the Cape in 1652
was to provide a stopover for their fleet for frefgdod and water supplied through barter
transactions with the local people. This policy was successful and by 1657 nine of the VOC
employees and their families (who had arrived Wiah van Riebeeck) were permitted to move to
specific allocated plots on which they could cudter vegetables and tobacco to sell to the VOC
(Fourie, 2012:15). Corporate activity during thesipd was limited due the VOC having a low
tolerance for commercial activity with or by theéb people (Oosthuizen, 2017 & Fourie, 2012).
By 1702 the number of so-called Vryburgers (freizens) increased from 14 to 1 368 (De
Villiers, 2012:43-44). By 1795 when Britain occupithe Cape the area inhabited by Europeans
covered approximately 110 000 square miles andetiger population had increased to around
50 000 (Fourie, 2012:17).

In 1803 the Batavian Republic occupied the Capa foeriod of three years and by1806 the Cape
was again annexed by Britain. Only on 13 August418itl the Cape become a formal colony of
Britain in terms of the Convention of London (Des83is, 2017:30). Harris (2016:3) confirms that
the British retained the Dutch regime with theiogdamation in 1795: “the Payment of any taxes

or contribution which for the present must contionethe same footing as formerly...”".

The introduction of legal precedent into Roman-Dufaw, not by enactment, but by English-
trained judges was not unexpected (Kotze (1917urP@ssis, 2017:37) :

When we come to the common law of England we rHaéedne of its leading characteristics
is the weight attached to judicial precedent. Incoantry is such great authority or respect
shown for previous judicial decisions as in Englandrlhis view is apparently based on the

balance of convenience, it being considered that utthsettling of what has been once
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established and acted on outweighs the advantalge derived from the introduction of the

correct rule.

An example of this can be found in the cas®efVilliers v Cape Divisional Counc{lL875) 5
Buch 50. Chief Justice De Villiers’s decision wiaattthe approach to the interpretation of statutory
law was to be in accordance with the rules of priation in English law. De Villiers C.J at [64]

stated:

But in construing statutes made in this Colonyrdfte cession to the British Crown, this Court
should, in my opinion, be guided by the decisiointhe English Courts, and not by the Roman
Dutch authorities. It is, no doubt, quite true ttet Proclamation of 6th August, 1813, is more
like an edict of a Roman Emperor than a modernoA®arliament, and that it bears evident
traces of having been originally drawn by a Dutatwyler in the Dutch language; but as it
officially issued from an English Governor in thadlish language, it must be subject to the

rules of construction laid down for English statuibg the decisions of English Courts of Law.

According to Botha (2016:92) text-based approath&nglish law began to overtake the Roman-

Dutch rules of the functional approach to statuiotgrpretation.

4.3.3 The period 1806 — 1910

Lenel (2002:5) explains that during both the fanstl second British invasions of the Cape, Roman-
Dutch law applied but, for example, cruel punishtneas abolished in 1795. By 1823 the
Colebrooke-Bigge commission had proposed thattistieg legal system should be replaced with
the English system which, according to Schrein@6716-7), was “done designedly, as a policy
measure, or casually in the ordinary course ohthainistration of justice...” as instanced by the
requirement that practitioners on the bench ohatkar were also members of the English bar
(Lenel: 2002, Schreiner, 1967).

During the 1830s and 1840s the Voortrekkers mowgabthe Cape to the North and North East
of the country, which would be referred to in tiagethe Great Trek (Visagie, 2012:117-119). By
the end of 1838, Visagie continues, the Republiblatalia was established, but by May 1844 it

had become an official district of the Cape Colang therefore fell under the rule of Britain. In
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1852, with the signing of the Sand River ConventBrtain recognised the independence of the
Voortrekkers north of the Vaal River, and this tedhe establishment of the Zuid-Afrikaansche
Republic (ZAR). Two years later, on 23 February 4,8&ith the signing of the Bloemfontein
Convention, the Republic of the Orange Free State farmed. South Africa now consisted of
two British colonies, Natal and the Cape, and tefublics, the Republic of the Orange Free State
and the Zuid-Afrikaansche Republic.

Under the direction of Lord Carnarvon, Britain’pmation was to have the two Republics fall
under British rule, and in 1877 the ZAR was anneked by 1884, except for Britain having a say
in the policy of external relations, the ZAR wadependent of Britain. After the Anglo-Boer war
(1899-1902), in May 1902, the Treaty of Vereengmas signed in Pretoria overthrowing the
dependence of the two Republics (Pretorius, 20522231).

4.4 COMPANY LAW IN SOUTH AFRICA

The influence of English law in South Africa viaetlapplication of indirect methods was not
applicable to all branches of the law. Company kexeept for some amendments to accommodate
local conditions, was, however in principle copiedm English Companies Acts (Schreiner,
1967:10). The next section will focus on the depelent of company law in South Africa. It will
become apparent from this discussion that compamyr South Africa was largely influenced by
the English Company Law even into the twentiethtuwen

4.4.1 Company Law before 1910

Oosthuizen (2017:80-82) provides a detailed expianaf various Companies Acts based on
English law that were adopted in South Africa. Camplaw was first promulgated in 1861 in the
Cape Colony as the Joint Stock Companies Limitedbility Act No. 23 of 1861 (Companies Act
23 of 1861) based on the English Joint Stock Comesafsct 1844 and the Limited Liability Act
1855. According to Cilliers (2000, quoted in Labhegne, 2014:80) the Companies Act 23 of
1861 “was almost verbatim an adaptation” of the #ats. The Companies Act of 1861 was
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applied in formulating subsequent Companies ActthefNatal Colony and the two Republics.
This, according to Oosthuizen, initiated the “pi@etof extensive borrowing from English
legislation”. In Natal the Joint Stock Companiesnlted Law No. 10 of 1864 remained an
important source of company law in Natal until 1926the ZAR the De Acte van Maatscappijen
met Beperkte Verantwoordelijkheid No. 5 of 1874 wasacted and De Wet over Bepertke
Verantwoodelijkheid van Naamloze Vennootschapeb8&1 was enacted in the Republic of the
Orange Free State. After Unification in 1910 the€&d\atal, and Orange Free State maintained
the status quo, keeping to their own Companies,Actsl the Companies Act No. 46 of 1926 was
enacted, which was based on the Transvaal Compaaidéo. 31 of 1909 and which was, except
for a few differences, based on the English CongsafConsolidation) Act 1908. The Companies
Act No. 46 of 1926 was indirectly based on Engismpany law with some slight differences, as
for example, the South African Act “provided fosgstem of judicial management” which was
contrary to the English Act.

4.4.2 Company Law after 1910

The influence of English company legislation in 8oéfrica persisted with historic amendments
to the Companies Act of South Africa being base@amendments to the English Companies Act.
In the section below comprehensive amendments nhoatthe South African Companies Acts and

based on “earlier major English legislative chafi§@®sthuizen, 2017:82) will be discussed.

The Millin Commission — South Africa

The Millin Commission was appointed in 1947 to esvithe Report of the Cohen Committee on
Company Law amendments, which had been publish#teibynited Kingdom in 1945 (Suzman,
1949: 1IV). The aim of this Commission was to cossithe need to study the new Consolidating
Companies Act of 1948 (Companies Act of 1948) ef thnited Kingdom to determine whether
English legislation amendments should be adoptéaeitunion. The Act was, except for selected

amendments, based on recommendations made by ke Committee.
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The Cohen Committee - Britain

The purpose of the Cohen Committee, chaired by Jdstice Cohen, was as explained by Sir
Stafford Cripps (Hansard, HC debate, 1'9%7

...to consider and report what major amendmentsleseable in the Companies Act, 1929,

and, in particular, to review the requirements griegd in regard to the formation and affairs
of companies and the safeguards afforded for iove@sind for the public interest [emphasis in

guote]

Attention will be given now to references made ¢oporate groups made during this House of

Commons debate.

According to Sir Stafford the main reason to amkagislation was to clarify the “relationship

between management and ownership” (Hansard, HQeleli#4 7°):

Perhaps the main reason why amendment is now satlygecessary is that the relationship
between management and ownership in limited lighdompanies has tended progressively
to be more and more shadowy. Even before the wprehension was expressed on this point,
and remedies were then suggested, and, with tla¢ gr@wth in the size of companies, the old
relationship, which really grew out of the ideapafrtnership, where individual owners were
closely concerned themselves with the managemexs, ldrgely disappeared in modern

company structure. The growth of groups or chaihgampanies, which make the true

economic entity rather than the company itself, nehge get a whole complex of companies

operating together—that factor has still furtherodced management from ownership. This
now well-developed tendency is, in fact, practicainored by the company law as it exists
today, and that is another reason why amendmeaetjisred [emphasis added].

A company group structure forming an economic isngicknowledged, but only to the extent that
it impacts on, for example, reporting to sharehdd&ir Stafford continuing, explains that for the

shareholders to be made aware of the accounts abtipany, clause 13 of the Bill proposes that:

19vol. 438, cc 585 - 671
20yol. 438, cc 585 - 671
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Every balance sheet of a company shall give agnaefair view of the state of affairs of the
company as at the end of its financial year, areheprofit and loss account of a company

shall give a true and fair view of the profit os$oof the company for the financial year.

The following remark from Mr. Bracken on the condation of group accounts by the holding
company, was regrettably only aimed at enhancisglasure for the benefit of shareholders
(Hansard HC Debate,19%Y:

Legislation requiring consolidated accounts fronfdimy companies is long overdue. Those
responsible for the last Companies Act—and | thirat Lord Greene, Master of the Rolls, was
Chairman of the Committee—did a little to insist thve disclosure of essential information
about subsidiaries. During the last 20 years, atgneimber of companies have formed
subsidiaries to operate departments of their basin€his is often a wise and necessary
arrangement. Many of these subsidiaries are prigatepanies. A great gulf often exists
between a holding company's disclosed profits hagtofits of the whole group. Shareholders

often know nothing of the tangible assets behirdrliestments in subsidiaries; nor need they

know the debts of the subsidiaries, or if theygreatly indebted to the bank. This tendency to

operate the departments of a business throughdsaties, although entirely legitimate, is
capable of very great abuses, which can best beketidby this Bill's insistence that holding
companies must publish group balance sheets angh gnwfit and loss accounts [emphasis
added].

In the same debate the principle of limited liapilis lauded by Sir Stafford quoting from the
Cohen Committee Report in which the limited lidlyilprinciple is pointed out as important for
the growth of the economy (Hansard HC Debate, 3347

They say in paragraph 5: “We are satisfied by thidemce that the great 'majority of limited

companies, both public and private, are honestiycamscientiously managed. We believe that
the system of limited liability companies has baad is beneficial to the trade and industry of
the country and essential to the prosperity offid@on as a whole. The Companies Acts have

been amended from time to time to bring them imcoad with changing conditions, but if

there is to be any flexibility opportunities foruse will inevitably exist. We consider that the

21yol. 438, cc 585 - 671
22yol. 438, cc 585 - 671
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fullest practicable disclosure of information comieg the activities of companies will lessen

such opportunities and accord with a wakening $aoiasciousness” [emphasis added].

In chapter one of the present thesis, Ting (2018:8% quoted as saying that “the modern
commercial world dictates a change in paradigm vasipect to the treatment of corporate groups”.
By analysing the comments made in the debate aboge be said that this paradigm shift is not
easy to achieve. The economic unit formed by tmparate group is acknowledged by Sir Stafford
above as “groups or chains of companies, which ntlaé&drue economic entity rather than the
company itself” yet there is no consideration ofettter this economic unit should be recognised

as a separate legal entity.

With the introduction of limited liability, the fars was on the protection of natural shareholders.
In the debate on the influence of the growth ofpooate groups, the focus remains on the
shareholder. Yet the fact that some shareholderthengroup are not rentiers but corporate
shareholders is ignored. Additionally, the impottare that limited liability plays in the economy

is inferred to complicate any amendments that migrdlve the application of limited liability. It

is unfortunate that the seemingly obvious diffeemnbetween a company and a corporate group
are identified yet are not applied in law. The ajiag conditions that brought about the
amendments to the Companies Acts, as mentioned I8tefford, does unfortunately not include
re-thinking the change in the nature of the shddse that could and arguably should influence

the application of the separate legal status amapany within a closely held corporate group.

The doctrine of the separate legal personality @drapany remains seemingly entrenched in the

legal mind.

The Van Wyk De Vries Commission

In 1963 the Van Wyk De Vries Commission was appamnb South Africa to review and consider
the Jenkins Committee report that had been relemsé&shgland. The report by the Van Wyk
Commission formed the basis of the Companies Act&loof 1973 (Companies Act of 1973)
(Oosthuizen, 2017:82). This Act widened the gapvbet the South African Companies Act and
the English Companies Act, according to Oosthu{2817:90), but was nonetheless considered
to be based on the principles of English compawy &ccording to a report by the Department of

Trade and Industry (2004:3).
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The Department of Trade and Industry review

In 2004 the Department of Trade and Industry slaateeview process to update company law
with modern principles based both on national comas and international trends (Department of
Trade and Industry, 2004:3). The aim was to ameadbmpanies Act of 1973 in being consistent
with the new constitution and contain the princgpté equity and fairness (Department of Trade
and Industry, 2004:14). The Companies Bill 2007 madished after two years during which time
the Department of Trade and Industry engaged wiitter alia, academics; NEDLAC;
international experts; and “commonwealth jurisdics, which share many of our company law
traditions” (Companies Bill, 2007: 4). According focabuschagne (2014:86) the resulting
Companies Act No. 71 of 2008 (Companies Act of 2008s “drafted with reference to the
principles, inter alia, of Canadian company law” but still included piples from English
Companies law (Department of Trade and Industr@428) and due to “the presence of several

United States based consultants” American inflesras well (Labuschagne,2014:95).

4.5 LEGAL DEFINITIONS OF A COMPANY AND CORPORATE GROUPS

Until now the present discussion was comprised @& on the historical journey of the origin
and development of a company as a legal tradinghéss form. In the following section the
integration of the legal and jurisprudential megnifia company as provided for in the context of
company law with tax law will be elucidated. Thiglwentail providing the various definitions of
the meaning of company and corporate groups in thetiCompanies Act of 2008 and the Income
Tax Act of 1962. It is cumbersome working througle definitions but the connection of the
Companies Act of 2008 to the Income Tax Act of 1@62ound within the definitions. It will
become clear that the dogma determines that a comipas a separate legal personality and
directly influences the taxation of such a compasgpecially within a “group of companies” as
defined in the Income Tax Act of 1962.
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45.1 Company Law

Commencing with the provisions of the Companies @&c2008, a company is provided with a

legal status as a juristic person with the capadfign individual, in terms of section 19:
Legal status of companies

19.(1) From the date and time that the incorporatiom company is registered, as stated in its

registration certificate, the company—

(@) is a juristic person, which exists continuouslyiluits hame is removed from the

companies register in accordance with this Act;deasis added]

(b) has all of the legal powers and capacity of anviddial, except to the extent that

[emphasis added]

(i) a juristic person is incapable of exercisingy auch power, or having any such

capacity; or

(ii) the company’s Memorandum of Incorporation pd®s otherwise;

Section 19(2) of the Companies Act of 2008 provides the limitation of liability for a
shareholder:

(2) A person is not, solely by reason of beingraroiporator, shareholder or director of a
company, liable for any liabilities or obligation$ the company, except to the extent

that this Act or the company’s Memorandum of Inawgtion provides otherwise.

The Companies Act of 2008 does provide for theritedn of a holding company and a subsidiary,
but does not provide a juristic personality for treup formed by the holding company and its
subsidiaries:

“group of companies” means a holding company and all of its subsidiarie

“holding company”, in relation to a subsidiary, means a juristicsper that controls that

subsidiary as a result of any circumstances cortgetpin section 2(2)(a) or 3(1)(a);
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Section 3 of the Companies Act of 2008 providescihraditions under which a company will be

considered a subsidiary:
(1) A company is-

(a) a subsidiary of another juristic person if thatistic person, one or more other

subsidiaries of that juristic person, or one or enmominees of that juristic person or any

of its subsidiaries, alone or in any combination-

(i) is or are directly or indirectly able to exeyej or control the exercise of, a majority of
the general voting rights associated with issuedirsiies of that company, whether

pursuant to a shareholder agreement or otherwise; o

(ii) has or have the right to appoint or elect,control the appointment or election of

directors of that company who control a majorityhaf votes at a meeting of the board,;
or
(b) a wholly-owned subsidiary of another juristiergon if all the general voting rights

associated with issued securities of the compaayhald or controlled, alone or in any

combination, by persons contemplated in paragraph (

(2) For the purpose of determining whether a pecsmtrols all or a majority of the general

voting rights associated with issued securities cbmpany-

(a) voting rights that are exercisable onlcémtain circumstances are to be taken into

account only-

0] when those circumstances have arisen, ansioftong as they continue; or

(i)  when those circumstances are under the coofrtie person holding the voting
rights;

(b) voting rights that are exercisable only on thstructions or with the consent or

concurrence of another person are to be treatbeiag held by a nominee for that

other person; and
(c) voting rights held by-

(i) apersonas nominee for another person are teehted as held by that other person;
or
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(ia person in a fiduciary capacity is to be teghas held by the beneficiary of those

voting rights.

(3) For the purposes of subsection (2), “hold”"aoy derivative of it, refers to the registered
or direct or indirect beneficial holder of secw#ticonferring a right to vote.

The definition of a subsidiary commences by stativag a subsidiary is firstly a company, which
by implication legally separates the subsidiaryrfithe holding company regardless of the control
the holding company has over the subsidiary. Thinsistent with the viewpoint, as explained
in chapter two, in 1941 that the closely held peveompany and its shareholders being considered

as forming one economic unit does not taint thallstatus of the private company.
In summary, the primary definition of a companyerms of the Companies Act of 2008 is:

“company” means a juristic person incorporated in termkisfAct, a domesticated company,

or a juristic person ......

45.2 Income Tax Act of 1962

The Companies Act of 2008 influences the tax imgasea company due to the Income Tax Act
of 1962 directly referring to the Companies Acttwitegards to determining the status of a
company:

“Companies Act” means the Companies Act, 2008 (Act No. 71 of 2008);

...and subsequently defines a company in sectafrte Income Tax Act 1962 where it refers
to the law under which a company has been incotpdraccording to the Companies Act,
2008:

For companies registered under foreign company fagvguestion must be posed what impact
will it have on South African tax law if foreignviarecognises a corporate group as a legal entity?
With section (b) of the definition of “company” section 1 of the Income Tax Act of 1962
including that if the Companies Act of 2008 recagsia company incorporated under foreign law
as a company, a corporate group recognised as pargnin foreign law might fall within the

definition of a company in South Africa for tax poses. In chapter one it was demonstrated that
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South Africa must ensure that tax legislation idime with international practices. This is one

example of how important that, in fact, might pragee.

In terms of section 5(1)(d) of the Income Tax AC1862, tax and rates are imposed on a company

for the financial year of the company:

5. Levy of normal tax and rates thereof: (1) Subject to the provision of the Fourth ScHedu
there shall be paid annually for the benefit of Netional Revenue Fund, an income tax (in
this Act referred to as the normal tax) in respgdhe taxable income received by or accrued

to or in favour of-

(d) any company during every financial year of sogmpany.

The definition of a company referred to in secti)(d) of the Income Tax Act of 1962 is as

follows:
"company" includes -

(a) any association, corporation or company (other thatlosed corporation) incorporated or
deemed to be incorporated by or under any law inef@r previously in force in the
Republic or in any part thereof, or any body cogpeformed or established or deemed to
be formed or established by or under any suchdaw;

(b) any association, corporation or company incorpdratader the law of any country other

than the Republic or any body corporate formedstal#ished under such law; . . .

As explained in chapter one, the Income Tax AA982 does include certain provisions relating
to corporate groups, but the application thereskBsmingly complex and costly, as indicated by
the numerous binding rulings being applied for lrporate taxpayers. From the various
definitions of “group companies” provided for inetincome Tax Act of 1962, it is inferred that
this alone adds to the complexity of the concejat cdrporate group in the Income Tax Act. Botha
(2016:119) describes the definition section in ah @ the “dictionary for the Act”. He explains
that the definition of a word is conclusive buthetd inKanhym Bpk v Oudtshoorn Municipality
1990 (3) SA 252 (C), that “a deviation from the mieg in the definition clause will be justified
only if the defined meaning is not the correct iptetation within the context of the particular

provision”.
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The first definition, considered to be a wider defon of a group of companies is provided for in

section 1(1):

“group of companies” means two or more companies in which one comphageinafter
referred to as th&controlling group company” ) directly or indirectly holds shares in at least
one other company (hereinafter referred to asatwetrolled group company”), to the extent
that-

(a) at least 70 per cent of the equity shares df eantrolled group company are directly held
by the controlling group company, one or more ottentrolled group companies or any

combination thereof; and

(b) the controlling group company directly holdsp&) cent or more of the equity shares in at

least one controlled group company;

Specific to the provisions in the Income Tax Act ¥862, which accommodate certain
intercompany transactions within the corporate grawamely sections 41 - 47, an additional
narrower definition of a group of companies hasg@evided. This definition refers firstly to the

definition of a group of companies in section 1 pasvided above, and secondly to additional

provisions to be applied in terms of sections 41-47

“group of companies” means a group of companies as defined in sectiBnolided that for

the purposes of this definition —

() any company that would, but for the provisionshi$ tefinition, form part of a group of

companies shall not form part of that group of canies if —

(aa) that company is a company contemplated ingpapa (c), (d) or (e) of the
definition of “company”;

(bb) that company is a non-profit company as deffimesection 1 of the Companies
Act;

(cc) any amount constituting gross income of whatenature would be exempt from
tax in terms of section 10 were it to be receivgdbto accrue to that company;(dd)
that company is a public benefit organisation arreational club that has been

approved by the Commissioner in terms of sectionr380A;
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(ee) that company is a company contemplated ingpaph (b) of the definition of
“company”, unless that company has its place &fotiffe management in the Republic;

or

(ff) that company has its place of effective mamaget outside the Republic; and

It is considered that the need to provide two défife definitions as being symptomatic of the lack
of acknowledgment that the corporate group is arsee legal entity. This is deemed to add a
layer of complexity to the taxation of a group @ihtpanies. A corporate group is, as will be
discussed in more detail in chapter five, a stiategonomic unit regardless of the legal context

within in group.

4.5.3 The Constitution of the Republic of South fica, 1996

The supreme lawidx fundamentalispf South Africa is the Constitution of the Repuladif South
Africa, 1996. Chapter two, section 7(1) of the Qdnson provides that the Bill of Rights is the
cornerstone of the democracy of South Africa. Téxtien further provides that the Bill of Rights
“applies to all law, and binds the legislature, &xecutive, the judiciary and all organs of state”.
Section 4(1) provides that: “A juristic person igided to the rights in the Bill of Rights to the
extent required by the nature of the rights andnidieire of the juristic person”. By implication,
the company, being considered as a juristic persterms of law, is in terms of the Constitution
of South Africa, protected by the Bill of Rights.

It is surmised that the legal personality of a campis, in the context of South Africa, embedded
in the law and jurisprudence and protected in tiled® Rights, a formidable legal creation.

Attempting to make inroads into the argument thabmpany within a corporate group must
surrender its legal personality in favour of forgnipart of the “legal corporate group entity” is not

going to be easy.
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4.6 SUMMARY AND CONCLUSION

In chapter four, commencing with the arrival of varebeeck in the Cape, the history of the
legislation in South Africa was discussed. Thalexystem in South Africa, being influenced by
different legal systems, has (Oosthuizen, 2017praiicg to Lenel (2002:7) developed into a
layered system. Through various court cases anslaéign containing features of these different
legal systems, company law on the other hand waslfgractical purposes a direct copy of

English company law.

After unification, South Africa continued to follothe amendments made to English company
law, except for some minor adjustments to fit ithte South African context. Various committees
or commissions were appointed from time to timestoew company law. The Cohen Committee
appointed in Britain specifically addressed the liogtions of the increase in the number of
corporate groups. The debates held on the recomatiend of the Cohen Committee
acknowledged that the importance of corporate ggoigsming an economic unit must be
addressed and so it was determined that theserategpoups should consolidate their results for
the benefit of the shareholder. It is deemed unfate that the Cohen Committee did not apply

its mind to considering the possibility of recogngsthe corporate group as a legal entity.

The final sections of this chapter shifted the ®twthe current status of the corporate group in
South African legislation, specifically company laamd tax law. The connection between
company law and tax law was explained is foundhiédefinition of a company in the Income Tax
Act of 1962 being based on the definition of compiarthe Companies Act of 2008. It was further
discussed that the tax law, in providing two deioms for a corporate group, added to the

complexity of the taxation thereof in South Africex law.

The chapter concluded by referring to the Constitubf South Africa in which the company being
considered a juristic person has protection withenambit of the Bill of Rights, thus adding to
the difficulty in initiating the paradigm shift teohich Ting (2013:5) refers.

In chapter five a case study is presented usingSdeol Corporate Group. By comparing the

historical conditions as explained in previous ¢bepwith the current conditions within the Sasol
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Corporate Group it will be shown that the sepatagal personalities of the subsidiaries in the

Sasol Group do not comply with the original intére legal principle of separate legal identity.
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CHAPTER 5: CORPORATE GROUPS — A CASE STUDY

5.1 INTRODUCTION

The concept of trading through an unregulated favhich developed into a regulated legal form
and then became a company, was discussed in cliagger The legislation regulating this form
of trading, as well as the principles enshrinedhim legislation, was explained. The subsequent
development of the legislation, company law, wassatered first in the context of its origins in

England, and thereafter in its South African cohtex

An essential principle embedded in company lavhad of the separate legal personality attained
by a company once it is registered in terms ofGbenpanies Act of 2008. The shareholders of
such a company will have limited liability due teetcompany being registered. This limited

liability is applicable in the context of a corptgaroup in which each of the various companies
forming the group has limited liability even thouglcorporate group forms one economic unit
This is, arguably, problematic because in substancerporate group and a company should be
treated similarly in law. In this chapter the caigte group structure will be discussed. A case
study will be included of the Sasol Limited thashadways been considered to have as its main
strategy, since its establishment in 1950 (Hod@®®02), the perspective of the group as one

economic unit.

This chapter aims to illustrate by way of the cstsgly why the concept of a legal personality as
developed through history is questionable wheniaeggio companies which form a corporate

structure over a hundred years later.

5.2 THE BUSINESS DESCRIPTION OF A CORPORATE GROUP

Chapter four provided a legal definition of a cagie group in terms of company law, whereas
this chapter considers a more appropriate “dedinitfor a corporate group to be founded in the

economic structure formed by the corporate group.
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According to Ho (2012:885-886) defining a corporgiteup in view of a company being a legally
defined entity in terms of company law is a “cornpted exercise” in that she considers that the
“key defining characteristic of a corporate grogptypically common ownership”. The classic
structure of a group of companies will be a holdingpany with direct and indirect subsidiaries.
The various types of subsidiaries will be regardsdseparate legal entities with rights and
obligations legally separated from the holding camp In such a structure, Ho states, the

economic boundaries of a group of companies deowespond with its legal boundaries.

Adolf and Berle (1947:343-344) describe a corpotataip as “a constellation of corporations
controlled by a central holding company”. The cagbe group concept was brought about by the
increase in the size and diversity of businessrpnises that complicated proper management and
acceptance of liability by the management teanwaé of overcoming this challenge, according
to Adolf and Berle, was by means of a “processuti-division” of the company into a holding
company with subsidiaries. One large business @gaon is thus conducted through various

smaller companies.

Strasser and Blumberg (2009:3-4) provide an exawfdecorporate group that expands globally,
and which is referred to as a “multinational orgation”. A worldwide recognised logo, colour
scheme, and rental terms that are similar, measisalperson renting a car from Héftin
Amsterdam will not be aware that s/he is in efféealing with a subsidiary of a much larger
company located in another country. Strasser dachBerg acknowledge that even though the
local company may have some freedom to apply tveir strategy, it will be based on the strategic
direction set by the parent company.

One such example of a multinational company in Bd\ftica is Sasol Limited. Applying the
theory as explained above of the structure of ttrapany that consists of various subsidiaries

located globally but with its strategy originatifigpm the holding company, Sasol Limited

23Hertz Global Holdings, Inc. (Hertz Global), incorpted on August 28, 2015, is a holding company. Chepany owns Rental
Car Intermediate Holdings, LLC, which owns Hertz@wation (Hertz), Hertz Global's primary operatamgnpany. The Company
operates through three segments: U.S. Car Rent8. RAC), International Car Rental (Internationadd@® and All Other
Operations. As of December 31, 2016, the Comparyated its vehicle rental business globally throtighHertz, Dollar and
Thrifty brands from approximately 9,700 corporatel dranchisee locations in North America, Europatih. America, Africa,
Asia, Australia, The Caribbean, the Middle East Aledv Zealand. The Company's brands maintain separgiort counters,
reservations and reservation systems, marketing andll other customer contact activities
(https:/iwww.reuters.com/finance/stocks/companyilRiiTZ). [Accessed 26 November 2018].
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provides a good case study. This discussion wdl$oon two concepts, the formation of an

economic unit and the nature of the shareholdérimvthe group.

5.3 SOUTH AFRICAN COAL, OIL AND GAS CORPORATION (S ASOL)

53.1 Background

Hodge (2000:2-4) authored a working paper on Sasshich he provides detail of the origin and
development of Sasol. For the purposes of thistelndpe following facts have been taken from

Hodge’s working paper.

In 1950 Sasol was registered as an independentaronfpnded by the Industrial Development
Corporation with the State as the sole sharehold¢ne 1970s the sanctions against South Africa
due to apartheid policies and increases in crudprices led to a decision by the government to
increase Sasol’s synfuel (synthetic fuel) operatioy building Sasol 2 which in size would be ten
times larger than Sasol 1. The capital neededh®ptoject was obtained by restructuring Sasol
and listing it on the Johannesburg Stock Exchand®v9. By then the Sasol 3 development was
also approved. The listed company, being Sasolteombwned 100% of Sasol 1 and 50% of Sasol
2 and 3. The remaining 50% of Sasol 2 and 3 wasedvlnry the government and the Industrial
Development Corporation. Sasol was committed todack all the shares and by December 1983
all the shares held by the government and the tnduBevelopment Corporation in Sasol 2 had
been bought back and the shares held in Sasol&hweeight back in 1991.

5.3.2 An economic unit

A corporate group forming an economic unit has bdisoussed in previous chapters. Using the
current structure, the strategy and managemeriteoStasol Group will provide an example of a

corporate group based in South Africa forming gisth an economic unit.
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It was observed in the introduction that the sgwatef Sasol, after restructuring and listing the
Holding Company on the Johannesburg Stock Exchavegto avoid shares in subsidiaries being

held by outside parties, so shares were stratdgimalight back from outside shareholders.

In 1990 the investment strategy “was to be in cloaiiwith a balance between upstream and
downstream chemicals”. With the domestic marketinginsufficient demand, Sasol ventured

into the international market (Hodge, 2000:5):

Recognising that the local market promised limiiedchand, Sasol concentrated immediately
on the export market and even opened up a Eurdpeésion of Sasol Chemicals to develop

the customer base.

Sasol is an example of the management and strateggroup originating from a central holding

company. Hodge2002:6)summarises the expansion strategy of Sasol thus:

An important aspect of Sasol’s expansion is thlaais not been based on buying existing firms
using financial reserves but based on gradual sifigation around core technological
competencies. Sasol has made a couple of smalthatienal acquisitions but in the same

product markets and designed to reinforce its @ghriologies and product lines.

It is inferred that since 1991 the strategy of $&as not altered much. In the Annual Review of
Sasol Limited for 30 June 2003 the fact that thategy of the companies in the group originates
from the holding company is clearly disclosed ($a2003:10):"The Sasol head office at

Johannesburg, South Africa, co-ordinates groupiie8 and provides certain specialised services

to group companies”.

In 2018 the structure of Sasol is still designealbtain results through a chain of subsidiaries
which in principle forms one economic unit. The sidiaries held by Sasol comprised “strategic
business units, operating business units, regiopafating hubs and Group functions” (Sasol,
2018b:74). The Sasol Group forming one economit ignconfirmed by the statement in the

Integrated Report (Sasol, 2018b:75) which states $asol policies and processes apply to all

companies in the Sasol Group:

We have the necessary policies and processesda faensure that all entities in the Sasol
Group adhere to essential Group requirements avehgance standards. As a direct or indirect

shareholder, Sasol exercises its rights and idvaddn the decision-making of its subsidiaries
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on material matters and the Board is satisfied itsatlelegation of authority framework

contributes to role clarity and effective exerctfeauthority and responsibilities [emphasis

added].

It is not only policy and processes that bind tagous entities together but its value stream as
well, observable in the diagram below from the gméged Report (Sasol, 2018b:3) of Sasol for the
2018 financial year. The key aspect of the diagmuthat it is an example indicating that the

companies in the group are focused on achievind&s¢ outcomes for the Sasol group as if it
were in truth one business entity. Support fordifierent value streams is achieved by the group
functions being arranged along an integrated value chain that doawsach business’s

uniqgue capabilities and areas of specialisaticentble integrated thinking and decision-

making in the organisation”.

Table 1 — Sasol value creation structure

Regional operating hubs Strategic business units
b v
Upstream Operations Energy and Chemicals
-..LI.J.__ __.ﬁ.:J'.__ . o
{ source :.. Make e seh

" feedstock - *  products | * *  products

Exploration and
Mining Production Regional operating hubs Energy Chemicals
International
*corunds, = Mozambigque = serunda synfusls = Bateicoperations = Liguid fuels » Base Chemicals
» Sazolburg ® Canada ® 3psungda chemicals = Northamerican ® Electricity « Performance
» Gabon s sasolburg Operations  Operations » ORYX GTL chemicals

= satellite Operations = EurasianOperations ® ESnfawms GTL

SUPPORTED BY GROUP FUNCTIONS TO ENABLE BUSINESS

Source: Sasol (2018b:3)
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5.33 Nature of the shareholders in Sasol

In chapter three it was explained that limitedilisbwas introduced in order to protect the rentie
shareholder. This shareholder, as was explainesl typgcally a natural person with the need to

invest money in a business venture without beintigely part of the management of the company.

Blumberg (1993:23) explains that with the formif@aorporate group, one corporation could be
the main shareholder of another without a natueasgn holding shares in the company. In this
corporate group there could be various compangistezed with no natural person being a direct
shareholder. Also, the shareholding in the holdiampany will* represent the aspirations and
interest of human beings with the ultimate equitnershig . This viewpoint is supported in this
thesis but noticeable the closeness or direct cobatshareholder has with a company has changed
significantly. In the case study of Sasol, the “lamnbeing” as ultimate shareholder is removed
from the actual business functions in a layeredcstire of first corporate shareholders with the

human being only being found in a third or everrtiolayer as will be explained below.

In the case of Sasol, the company structure has akimate parent company Sasol Limited which
owns various subsidiaries either wholly or paryiaRegardless of the shareholding percentage the
management and control exercised over these sahsgligives Sasol Limited authority over all
the subsidiary companies. Sasol Limited holds 1@@%e shares in Sasol Investment Company
(Pty) Ltd which owns the shares in the subsididioeated outside South Africa but, through the
100% shareholding, Sasol Limited therefore alsotrots) the subsidiaries held by Sasol
Investment Company Ltd (See Appendix B and C farsholding details). Up and until this point
whether the shareholders are natural persons igengtlear. To find the ultimate “human being”
shareholders one must review the shareholdingeofiltimate parent company. In Table 2 below
the majority shareholders are not “natural persdng’are, for example, companies, unit trusts,
and pension and provident funds. Private invegttisman beings”) holding a direct interest in
Sasol Limited hold only 4.2% of the total ordinatyares.
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Table 2 — Major categories of shareholders in Sasbtimited

Major categories of shareholders

Number of

shares

% of
ordinary
shares

% of

total
issued
securities

Category

Unit trusts 205 446 312 33,0 31,8
Pension and provident funds 164 649 071 26,4 25,5
Government of South Africa 53 266 887 8,5 8,3
Other managed funds 30 189 353 4,8 4,7
Insurance companies 26 531 451 4,3 4,1
Private investors 26 233 846 4,2 4,1
Sovereign wealth funds 23 652 430 3,8 3,7
Trading position 19 497 918 3,1 3,0

Major shareholders

Pursuant to section 56(7) of the South African Companies Act, 2008, the following beneficial
shareholdings equal to or exceeding 5% as at 30 June 2018 were disclosed or established from

enquiries:

Number of

shares

Government Employees Pension Fund 84 392 139

Industrial Development Corporation of

South Africa Limited

53 266 887

% of
ordinary
shares

13,5

8,5

% of
total issued
securities

13,1

8,3

Source: Sasol (2018a: 22)
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In order to find the ultimate shareholders who reaural persons, the nature of shareholders in
the various categories of those listed above nmustrn be reviewed. Due to limitations of scope,
this subject will not be pursued in more detaileheFhe salient point taken from the given
shareholding description is that the nature ofsti@reholders in the companies forming the Sasol
Group is different from the nature of the ultimatereholder. Shareholding in Sasol originating
through other institutional investors adds anotlager of opacity between the natural person

holding a share and the actual company in whiclsktiaeeholder indirectly holds share.

5.4 RELATIONSHIP BETWEEN SHAREHOLDERS AND A COMPAN Y

In order to set the issue of the nature of theedl@der into a South African context a research
report by the National Treasury will be discussethis section. But before discussing the current
conditions a step-back will be taken to 1855 whemtéd liability was introduced. The policy
rationale, as explained in chapter three, of lichitability was to obtain investments from

investors who wanted the risk attached to theiegtment limited to the funds they invested.

The nature of the shareholder has developed signiliy and, according to Blumberg (1993:232),
the nineteenth-century jurisprudence that focusethe disconnectedness between shareholders
(parent corporation shareholders) and the corporadioutdated. In the corporate group structure,
the parent corporation shareholder is the domishateholder of the subsidiaries. The parent
company as shareholder in a corporate structuntighe investor but is a participator in the
business of the group. This holding company witi, dollaboration with the subsidiaries,
participate in and control the business. This exgtian given by Blumberg is illustrated in the
Sasol case study above wherein Sasol as a Grodgityxpndicates that a joint strategy is

implemented across all the companies in the Group.

As to the shareholder nature, the current strucsdareholders in the companies in South Africa
today, provides a different picture from that whislas envisaged when limited liability was
introduced. By the end of 2016 there were 379distanpanies trading on the Johannesburg Stock
Exchange and the largest class of equity instrusneas the ordinary share of the listed companies
(National Treasury, 2017: 3). According to the négblational Treasury, 2017:10-11) ordinary
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South Africans’ retirement savings as well as disonary savings are managed by retirement

funds, long-term insurance companies, and colledtivestment schemes. These institutions play

an important role in directing the funds receivednt individuals, companies and even

government when capital is required. The funds Istained are invested over a wide range of

assets including bonds, debt securities, cash,sagificant for this thesis, in equity.

Institutional investors invest across various aslsetses, including shares (equities), bonds and

other debt securities, property and cash; botlirttAfrica and in international markets. They

are a crucial component of the local equity manketyiding capital to listed companies and a

liquid market for the trading of shares and otliraricial instruments.

Table 3 below indicates that private individuaksnfferinvestors) holding a direct interest in the

top 25 companiééin South Africa only forms 1% of the total sharietiag.

Table 3 — Major shareholders by type: Top 25 Soutlfrican companies

Estimated value % of Top 25

in R million? market capitalisati
Foreign companies, direct and indirectly via SA companies® 435 688 11%
GEPF and PIC* 429 166 11%
South African companies, excluding BEE companies 203 700 5%
South African institutional investors, excluding GEPF and PIC 49188 1%
South African BEE companies and trusts® 44719 1%
Private individuals 41986 1%
Foreign institutional investors 37 656 1%
South African Government 27903 1%
Total estimated value of major shareholdings 1270 006 33%
Total market capitalisation of Top 25 companies 3810608

Source: Major shareholders information from AnnRa&lports, Annual Financial Statements and

corporate websites. Market capitalisation providgdJSE.

Notes: 1. Major shareholders that own 5 percentnare of the shares of the company.

2. Estimated value based on market capitalisationrat 2016. Reporting dates vary across
companies and the size of major shareholdings inare company may differ over time. The
estimate applies the most recent reported sharéigddto the market capitalisation of the

24“The top 25 companies accounted for two-thirdtotdl market capitalisation of South African listeasinpanies in 2016”

(National Treasury, 2017: 15).
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company at the end of 2016.

3. Includes both direct shareholdings of foreign comipa and indirect holdings through South
African holding companies.

4. Government Employees Pension Fund and the Publiestment Corporation. The PIC
primarily manages funds on behalf of the GEPF, adl \as a smaller amount of other
government funds.

5. Major shareholders identified as black-owned bagednhformation on corporate websites.

Source: National Treasury (2017:16)

The rentier shareholder for whom limited liabiltsas intended, still enjoys the advantages thereof,
but within the corporate group, a new type of shalder, other than the rentier, has now gained

the advantages even though the nature of the ghidezh is fundamentally different.

5.5 SECTION 20(9) OF THE COMPANIES ACT OF 2008 — FERCING THE
CORPORATE VEIL

In chapter four the authority of legal precedenhbean “intrinsic feature of the rule of law, which
is in turn foundational to our Constitution” as dhddy Cameron ifrue Motives v Mahdt was
explained as problematic in allowing the paradidpift $0 take place that is needed to identify the
separate legal entity a corporate group is forpedictical purposes forming. In justifying this
comment, the next section will discuss section P8{ahe Companies Act of 2008 and the first

interpretation thereof by a court.

In South Africa, section 20(9) of the Companies AEt2008 now allows the courts a wider
discretion to ‘pierce the corporate veil'. The nease study will illustrate the interpretation of
section 20(9) of the Companies Act 2008Ex parte Gore and OtheNO 2013(3) SA 382

(WCC) (ex parte Gore). This case, according to i3a$2014:307-308), “delivered the first

judgment on section 20(9)” which is the first “sif@iry provision permitting inroads to be made
into” the separate legal personality of a compathgtorically disregarding the separate legal
personality was according to Cassim is only possibbhder the common-law remedy of piercing
the corporate veil”. Section 20(9) of the Comparmted 2008 provides that the courts may

disregard the legal personality of a company usgecific conditions:

25 True Motives Mahdi 543/07 [2009] ZASCA
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If, on application by an interested person or ipjgroceedings in which a company is involved,
a court finds that the incorporation of the compaamy use of the company, or any act by or
on behalf of the company, constitutes an unconsagilerabuse of the juristic personality of the

company as a separate entity, the court may —

(a) declare that the company is to be deemed rug Bjuristic person in respect of any right,
obligation or liability of the company or of a skholder of the company or, in the case of
a non-profit company, a member of the company, faanmther person specified in the

declaration; and

(b) make any further order the court considers gmjmte to give effect to a declaration

contemplated in paragraph (a).

In theex parte Goré® application, Binns-Ward J [at 3] explains that tiesscription given on the
court roll was one of ‘piercing the corporate veiContinuing, Binns-Ward J explained that
‘piercing the corporate veil’ was “a familiar terim this context, locally and in the English
common law jurisdictions.” Binns-Ward J's referertad=nglish common law again suggests that
the influence of English law on South Africa compdaw is still an important factor to consider.
As a matter of fact, iex parteGore’’, Binns-Ward J delayed providing the reasons ferdider

due to waiting for a judgement of the UK Supremei€{Footnote 2):

One of the causes for delaying the provision ofrdasons was to enable me to update the
description of the English jurisprudence on ‘piegcthe corporate veil’ in the draft judgment

| had prepared, with appropriate reference to ltlee tawaited judgment of the UK Supreme
Court in VTB Capital Plc v Nutritek International Corp &0)13] UKSC 5(in which
judgment had been reserved on 14 November 2012).

Section 20(9) of the Companies Act 2008 does pmfad the disregarding of the separate legal
personality of a company, but the doctrine of legadcedent is proposed notwithstanding to
influence the decision of the court as to the isy of the veil. Inex parte Gor& the

interpretation of section 20(9) was done with cdasation by Binns-Ward J of the common law

26 Ex parte Gore and Others NNO NNO 2013(3) SA 382Q)
27 Ex parte Gore and Others NNO NNO 2013(3) SA 38ZQ)
28 Ex parte Gore and Others NNXINO 2013(3) SA 382 (WCC)
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remedy of ‘piercing the corporate veil’. Cassim12(B08) as a matter of fact, warns against the

courts’ application of this provision without duensideration:

in the light of the extensive powers given to ceud pierce the corporate veil under section
20(9) of the Companies Act, in applying the seciiés of fundamental importance that courts
do not disregard the separate legal personality @dmpany too easily, and that they ensure
that the correct balance is struck between piertivg corporate veil and upholding the
overarching principle of the separate legal perstyraf a company enshrined in section 19(1)

of the Companies Act.

From the judgment explained above it is submittest doctrine of the legal personality of a
company even after the codificatf@rof a provision allowing the piercing the corporatsl in
South African company law, is problematic. The legand codified the common law principle of

a company being a separate entity removed froom#mabers / shareholders. Adding the authority
of legal precedent forming an inherent part ofrtiie of law, the paradigm shift needed to be made

in order to codify a legal personality for a cor@r group is proving to be problematic.

5.6 SUMMARY AND CONCLUSION

Considering the development of the nature of sludeins between 1855 and 2018 into two
different models, it is proposed that limited ligiof the rentier shareholder is not incorrect bu
that the limited liability that is extended to t@mpanies that are fully owned by another company
is not within the original aim of the limited lidity doctrine. Adding to the argument is that the
economic reality of the Sasol group, as explaideeés not fall within the legal form of the group.
The argument to acknowledge that a group of congsaas for example in the case of Sasol, is in
fact “one company” and to treat the componentstifaas separate legal entities does not represent

the actual economic reality of the group.

Historical economic and legal conditions were agaplin designing the principles contained in
company aw and the interpretation thereof. The emsnt development and changes in the

business world have not, in all circumstances, lEdmowledged in company law. In previous

29 Codification is the “statutory compilations of lbal principles” (Botha, 2016:3).
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chapters the history of the development of tradanm of a company was explored as well as the

company law governing this trading form. In chasigrthe conclusion will be provided.
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CHAPTER 6: CONCLUSION

6.1 INTRODUCTION

In every discipline it is axiomatic that nothingcaee can be built on shaky or uncertain
foundations; that is to say, where fundamental tipres have not been asked and securely
answered. If it be assumed that the earth lidlseasdntre of the universe, few astronomic truths
will survive intact. The need for certainty in fuardentals is as true for income tax as of any
other branch of learning (Williams, 2016: 211).

This thesis explores the origins of the legal peatity of a company within the concomitant
doctrine of limited liability. The aim is to convelge argument that South African company law
and tax law have not kept pace with challengesgbgehe development of the trading form over
the last few centuries. The trading forms studiedhis thesis, commencing with guilds/gilds,
gradually developed into regulated companies artjsiock companies. The advantages of the
joint-stock company form lead to its being the doamt form of business. With the increase in the
number of joint-stock companies, the need legatlyrégulate business arose. The legal
personification endowed by stati®a{omon v Salomé?) created the doctrine of the separate legal
person of a company. This legal personality creatgubsition in which corporate groups can
structure companies in the group in order to obtiagnbest tax benefits. Various tax authorities
have moved to prevent the consequent tax losshbuesults have been piecemeal reforms of the
tax legislation which merely inspired companiesr@ate more complex structures in order legally
to circumvent the rules. The failure of company tavextend the doctrine of legal personality to
include corporate groups is considered in thisish&s be a potential stumbling block to the

implementation of a group tax regime that is faansparent, and cost effective.

This concluding chapter offers a précis of theithesorder to re-state and clarify its findingslan

it concludes with a final recommendation and sutiges for possible future research projects.

30 Salomon v Salomon & Co Ltd [1897] AC 22
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6.2 THE GOALS OF THE RESEARCH

Chapter one provides background on historical al &g current policy on the taxation of
corporate groups in South Africa. In 2001 the FowmBtanding Committee (National Treasury,
2001: slide 4) explained that South Africa shouid o keep the tax system competitive with the
international tax system by implementing a policgittwould streamline corporate restructuring
rules. Currently various provisions are includedhea Income Tax Act of 1962, to accommodate
transactions in a corporate group as, for exantpke,group restructuring rules contained in
sections 41-47 of the Act. This “piece-meal” tyggmovision, as argued by Correia (2013:1-2),
is a motivation for corporate groups to create dempansactions in order legally to outsmart the
fiscus In South Africa the level of complication experced by corporate groups is visible in that
by 2017 an estimate of 23% of the binding privaténgs that businesses applied for related to
transactions within a corporate group (SARS, 2017).

This thesis argues that the reasons for such coatpl group tax provisions are due to tax
legislation being based on the doctrine of the camyas a legal entity, regardless of its being part
of a corporate group that for all practical purgog@ms an economic unity (Correia,2013:1-2).
To overcome this, Ting (2013:6) suggests that tbdem commercial world requires a paradigm
shift as to the acceptance of a legal status adrpocate group. It is proposed that for such a
paradigm shift to occur, firstly an understandingsinbe obtained as to the origins of this legal
personality of the company. Understanding the dom and reasoning behind the development
of this legal entity principle will provide the @énce that the company within a corporate group
cannot be considered on the same grounds as @itheal company for which the legal identity
and limited liability was provided in legislatioas well as in jurisprudence through the concept of
the binding precedent.

In chapter one the following sub-goals were idesdifthrough which the main goal would be
addressed:

1. studying the history of the origin and developmeiithe concept of a company;

2. studying the history of company law and the origifithe legal persona of a company contained

in company law and jurisprudence;
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3. obtaining an understanding of the fundamental difiee between the separate legal entity and

a corporate group;

4. illustrating, using a South African case study, tbkality of a corporate group as a single

economic unit; and

5. based on the arguments presented, arriving at@dusion pertaining to the need for legislative
recognition of a corporate group as a separate iy, thus facilitating the development of
a group taxation regime.

6.2.1 History of the origin and development of theoncept of a company

The legal personification of a company was cautioagainst as far back as the seventeenth
century by Kyd who described it as “bewildering apd to mislead” (Blumberg, 1993:256). In
chapter three the aim was to place the true wgrdken by Kyd into perspective by providing a
history of what led to this personification.

The history of the origins of the legal concepaalompany commenced with the gilds (or guilds)
chartered in England. The first Gild Merchant weanged a charter around 1087 by the Crown to
provide a specific group of people with certainhtgyin protecting their trade. Other examples
were peace-guilds and municipal co-operations (§rb890:5-6). Baars (2012:48) explains that

the notion of the fictitious person initiated innsmon law was then applied to guilds.

The commercial spirit of the English led to grovithforeign trading, but the form of the guild
was not conducive to foreign trade, so they weagally replaced by regulated companies
(Williston, 1888:109). The regulated company shasadilarities with guilds: for example,
membership had to be purchased and a member colyldrade within a specific area; risk and
reward were for members’ own accounts for bothdgudnd regulated companies. Even though
the regulated company lost favour by the closdefeighteenth century, it did play an important
role in the commercial growth of England (CawstoiK&ane, 1896:10-11).

The joint-stock company appeared around 1553 anelaiged simultaneously with the regulated
company. Joint-stock companies were suited to iagnce trading and regulated companies for
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short distance trading (Harris, 2000:43). It wasyafter the Glorious Revolution that “new
beginnings could be seen” (Harris, 2000:53). Theri@us Revolution secured dominance by
Parliament of the King, which meant that corponagiao longer received charters from the Crown,
but were incorporated by Acts of Parliament (DerKlel977, Harris, 2000).With the need to
develop water canals, the need for corporatiomsiatseased, and the introduction of gas-lighting
and later that of railways increased the need &pital (Williston, 1888:112-113). Railway
companies registered as joint-stock companies taimlzapital via passive investors and the
selling of shares became increasingly popular (@ozatn, 2017:30-32).

The concept of a trading form developed over céedwithin the context of the economic, social
and political conditions of the various periods.n@oencing with the guilds, common law
recognition of the fictitious personality of a guiéxtended to newly developed forms of trading,
namely the regulated company and the joint-stoakpamy. The development of guilds into
regulated companies or joint-stock companies, isicered to have been influenceter alia,

by the need of members of firstly the guild foritkedent trading form in advancing the economic
and financial needs of the members. Subsequehiynature of the members developed into
shareholders which again brought about a chantdpe iimading form utilised for business purposes.
The joint-stock form of business became prominertt geplaced both the guild and regulated
company to today being one of the prime forms dilesses to be used. The company form as
we know today, originating from guilds, has expeced tremendous changes and is far removed

from the principles on which the guilds were crdate

6.2.2 History of company law and the origns of thikegal persona of a company

Based on the assumption that England is consideree the leader in company law (Suzman,
1949: iv), as well as the role England played i ititroduction and subsequent amendments of
company law in South Africa, chapter three undessak study of the history of the development
of trading bodies in England and the principle thias developed of the company being a separate
legal entity and separate from its shareholderghé context of South African company law, and
considering the historical review offered by thegis, the saying “all roads lead to Rome” may

be amended to “all roads lead to England”.
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As discussed in section 6.2.1 above, the numbgirttstock companies increased as economic,
social and political conditions transformed. Ther@ase in the number of joint-stock companies
forced Parliament to appoint a Committee, the Géads Committee, to address the “common-
law limitation on the formation of joint-stock comupies” (Harris, 2000:268). The recommended
legislative reform resulted in the Joint Stock Camjps Act of 1844 which provided for the

registration, incorporation, and regulation of jestock companies (Oosthuizen, 2017:54-55).

A person was no longer considered a member of mdéasbut a shareholder. The “transferable
joint stock”, being a financial device, brought étiger the entrepreneur and the investor (Harris,
2000:117) and increased the risk for individualestors to be held accountable for any debt
incurred by a company. In a House of Commons detratamited liability, the view was offered
by Mr. Cardwell that limited liability would prove be advantageous to low income individuals
who want to invest in shares (Hansard HC Debate5#8.

To protect shareholders, the Act for the Incorgoratind Regulation of Joint Stock Companies
and other Associations was passed in 1856, whictvetl companies to be incorporated as limited
liability companies. Subsequent to the joint-st@cknpany being incorporated by law so that
shareholders would be limited in any liability theds incurred by the company in which they held
shares, the legal disconnection between a shaeshahdi a company was tested in a British case,
Salomon v Salomét This case was, according to Baars (2012:69)steofethe interpretation of
the new company law. The finding of the court, the#mbers of the company were to be
considered as separate from the company, crealedraa which, according to Daehnert (2007,
in Boardman-Weston: 64), persists as a principlehach the courts adhere today. This dogma
was the legal personality now bestowed upon thepemy and the personification of a company
was now a legal fact. THgalomon v Saloméficase testing the new company law was, according
to Lord Neuberg itvTB Capital v Nutrite¥, an attempt to pierce the corporate veil whidhiled

to achieve. The difficulty of the court in piercitige corporate veil is inferred to be concomitant
with legally not allowing corporate groups to beagnised as legal entities. From the perspective

specifically of South Africa, this is demonstratedthe application of section 20(9) of the

8lvol. 139, cc 1378 - 1397

32 Salomon v Salomon & Co Ltd [1897] AC 22

33 Salomon v Salomon & Co Ltd [1897] AC 22

34 VTB Capital plc v Nutritek International Corp [2B[LUKSC 5, [2013] AC 377
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Companies Act of 2008, whereby the piercing of ¢beporate veil is allowed under specific
circumstances. Iex parte Goré, the first case in which this section was intetgueBinss-Ward

J delayed his findings while waiting for an updgteatment to be made in the UK Supreme Court
as to the description of English jurisprudence piercting the corporate veil”. Despite of the
Companies Act of 2008 allowing for the piercingloé corporate veil, the common law principle
laid down inSalomon v Saloméhis perceived still to influence the courts’ degis. The Latin
maxim stare decisis et non quieta movei® an appropriate explanation of the courts’
unwillingness to contemplate that “piercing thepmate veil” of a company is not to disturb what

has been settled.

In South Africa, the case &fadoo v Krugersdorff established the legal personality of a company
in the context of South Africa, applying the pripleis ofSalomon v Saloméh This principle is
still referred to today as was held in 2017 whehi@mers AJA inCity Capital v Chavonnéd

stated: “It is trite that a company is a legal gmdiistinct from its shareholders”.

After Britain colonised South Africa, the influeno€English law was, as described by Schreiner
(1967:6-7), “done designedly, as a policy measaregasually in the ordinary course of the
administration of justice...” even though the rulelggd that British-occupied territories must
retain indigenous law. The fact that only barristeho had been trained in England were allowed
too plea in South African courts and the adheréadke principle of case law was, for example,
used subtly to introduce English law into Southiér(Schreiner, 1967, Du Plessis, 2017). The
use of judicial decisions, as explained by Van Hig2013:145), is important in a legal system
that applies the doctrine of legal precedent. thexefore inevitable that the use of case law by
English trained judges contributed to the introchrctof legal precedent into the law of South
Africa. Abiding by precedent (Burns, 1886:745),ésn) inDadoo v Krugersdorfy followed suit
and the separate legal personality of a companyfwaly introduced into the jurisprudence of
South Africa.

35 Ex parte Gore and Others NNO 2013(3) SA 382

36 Salomon v Salomon & Co Ltd [1897] AC 22

37 Dadoo Ltd & others v Krugersdorp Municipal Courtc®20 AD 530

38 Salomon v Salomon & Co Ltd [1897] AC 22

39 City Capital SA Property Holdings Ltd v ChavoniBzsienhorst St Clair Cooper No and Others (85/2{R0) 7] ZASCA 177
40 Dadoo Ltd & others v Krugersdorp Municipal Courtc®20 AD 530
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Company law in South Africa before the unificatiohSouth Africa “was almost verbatim an
adaptation” of English company law according tdi€i$ (2000, quoted in Labuschagne, 2014:80).
The “practice of extensive borrowing from Engliggislation” was so established (Oosthuizen,
2017: 80) and after unification amendments in Eigtiompany law were applied in South Africa,
except for some small local amendments to suittSédfitican conditions. Principles were thus
also adapted one being the principle of the legasgnality. This principle originating centuries
ago and contained in the English company law iarblefound to be firmly enshrined in the

company law of South Africa.

In section 6.2.1 above it was concluded that thepamy form originating from guilds has
experienced tremendous changes and is long renfimradhe principles on which the guilds were
formed. Company law developed due to and duringéii®us phases of the development of the
concept of a company, has regrettably not keptasbreith new developments. The archaic
principle of a company seemingly having an impeai#é veil is deeply cherished within company

law and jurisprudence to the detriment of the prd@gal recognition of a corporate group.

6.2.3 Fundamental difference between a separateybd entity and a corporate group

In section 6.2.1 above it was explained that guitamsisting of members, were over a few
centuries replaced by joint-stock companies cangsif shareholders. Shareholders, as explained
by Ireland (2008: 842), became a mix of either passhareholders or active shareholders. Harris
(2000:130) explains that the shareholders vendnabil shareholders to be responsible for the
debt of the company was a motivation for Parliamenintroduce limited liability to protect
shareholders against prosecution. In debatingrttieduction of the Limited Liability Bill, Mr.
Cardwell for one considered the advantage of lidhitzbility would be the ability of people with
low means to participate in the economy by invesiimshares (Hansard HC Debate, 18%5blit

is on this point of motivation that the argumentho$ thesis stands that the limited liability bgin
applied to shareholders regardless of their nafafis, foul of the intent with which it was first

introduced.

4lvol. 139, cc 1445 - 1458
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In 1947 the Cohen Committee review on company la&ngland discussed the concept of the
corporate group. The fact that a corporate gragsdorm an economic entity was not lost on the
Cohen Committee as explained by Sir Stafford (Hahs#C Debate, 194%): “The growth of

groups or chains of companies, which make the @éegomic entity rather than the company

itself”.

A separate legal entity as explained in sectionlGa®d 6.2.2 originated in common law brought
about by the church and codified into company lawird) the late 1800s. This legal entity, called
a company, consisted of shareholders, being ngterabns at first. The nature of the shareholder
developed to also include companies holding sharesher companies. This eventually led to
what Ho (2012:886) describes as forming the clagsircture of a corporate group, being a holding
company with direct and indirect subsidiaries. utls structure, Ho explains, the economic
boundaries do not correspond with the legal boueslaAnother apt description of a corporate
group is given by Adolf and Berle (1947:343) as pnecess of adapting the structure of the
business to assist in the management of an inagghesiness enterprise. One business in principle
is operated with the use of smaller companies.

In this thesis it is inferred that the legal pedy of a company originated from the idea to

separate the shareholder from the economic etitéycompany, the shareholder being a natural
person and the company a juristic person. A cotpayeoup is considered to form an economic
entity with shareholders being both natural persam$ juristic persons. In some instances, as
explained in the Sasol Group case study, the rigteraon as shareholder in the company is not
directly linked but can be found within a few stuwres of shareholding removed from the

companies forming the group. Yet company law dagsecognise the corporate group as a legal

entity even if structurally, a corporate groupns@aonomic unit comparable to the single company.

The corporate group strategy and management bppligd across all companies within the group
makes it difficult to argue that a company withirc@porate group is comparable a separate
company. Both companies will have been registengdnims of the Companies Act of 2008, yet
the management, economic positions and nature afelblder of the two companies are

fundamentally different. In legally considering bats similar is problematic.

42yol. 438, cc 585 - 671
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6.2.4 Case study of a corporate group

Chapter five firstly provided a description of th@porate group. The provision of a definition is
explained by Ho (2012:885) as a “complicated esefciAccording to Adolf's and Berle’s (1947:
343) description of the corporate group as “a alaton of corporations controlled by a central
holding company”. Strasser and Blumberg (2009:8rdyides the example of the Hertz Company
with its worldwide footprint as being an appropeiagxample of a so-called constellation of
companies. Hertz is found all over the world andrafes under one name and yet consisting of

various companies that will from a legal perspexte considered detached from the group.

Closer to home, a case study was conducted orotherate group Sasol Limited with the aim of

demonstrating the reality of a multinational cogdergroup forming one economic unit that has
been strategically planned and managed since dgrporation in 1950 (Hodge, 2000:2-6).

Providing a brief summary of the history and thealepment of the company, Hodge explains
that while external funding was obtained by thdirsglof shares during the project to develop
Sasol 2 and 3, the intention was to buy back tlageshin order to contain its management within
the group. Sasol, an example of a corporate grbapforms one economic unit, has a growth
strategy of enhancing and reinforcing technologg products in-house. The philosophy of its
group strategy has remained consistent since E&Dijts economic unity is not only one of the
boardroom but of its manner of support for différéusiness value streams achieved in its

functioning as a group, as is reflected in the BAsaual Integrated Report (2018b:75):

Sasol exercises its rights and is involved in theision-making of its subsidiaries on material
matters and the Board is satisfied that its delegatf authority framework contributes to role

clarity and effectives exercise of authority anspansibilities.

A second motivation for conducting the case studySasol was to show that the nature of the
shareholder, being an individual (as it was whendhginal company personality was created),
has changed and now includes a company as a skdeehtn the Sasol Group, the subsidiaries
forming the group have shares that are held by eoieg and not by individuals. Even the shares
of the Holding Company are mostly owned by othgrety of shareholders and individual
shareholders only hold around 4.2% of the shar@sdésated in Table 3 in chapter five.
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The Sasol Group, as an example of the structuee aafrporate group, illustrates the difference
between companies as separate entities, as oppms&dious companies within a group that
ultimately forms one economic entity. Protecting tompany as the shareholdethin the group

is considered to deviate from the original intentad protecting the shareholders as individuals,
and this again emphasises the need for the recmgmit a group of companies as one economic
unit.

6.3 CONCLUSION

The Income Tax Act of 1962 relies on the Compaes of 2008 to define a company.
Additionally, the doctrine of precedent is “an insiic feature of the rule of la®? of South Africa,
entrenching the recognition of a company as a sgp#&gal person. Although company law does
not provide for the legal personality of a corpergtoup, tax law recognises a corporate group as
a taxpayer when a group tax regime is implemeriiéd. complicated application of group tax
relief measures in tax law is proving to be an atist to the full recognition of a group of
companies as a legal unit. It is surmised thatrigatwo primary Acts which define the corporate

group differently will in all probability add a neset of complications.

Having illustrated the need for and impedimentgh#recognition of a corporate group as both a
legal entity and #@ax personan this thesis, the recommendation that flows friwa research is
that this is a matter that requires the urgennate of the legislature in South Africa. Once the
status of a group of companies is recognised ih bompany and tax legislation, the design of a

group tax regime can be undertaken.

Bearing in mind that there is already a large bofdyesearch on the design of group tax systems,
two further related topics could provide groundsfiother study:

* That company law lacks a clear definition of a cogbe group as a legal entity must not

be considered only from the perspective of taxeollws, for example environmental law,

43True Motives v Mahdi (543/07) [2009] ZASCA
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within which a corporate group could, potentiatyde behind the corporate veil in order

to avoid costs of the rehabilitation of land usedrhining, also needs to be borne in mind.

Legislation is needed to regulate specific aredmisiness and to address areas of mischief.
The drafters of legislation should in practice rem@bjective. In this study the drafting of
two important statutes was shown to have beeratadi by two persons, the first being
Goldstone in the drafting of company law and theosd Hofmeyr in the overhaul of the
Tax Act. A study of these two men and how theyueficed the legislation for which they

were responsible would be both significant and abale.

The concept of limited liability was formed in alpical and economic period different to
today. Research relating to the extent to whick ¢bincept should also be amended to fall

within the political and economic conditions of &ydmay also be warranted.

The OECD is in a consultation process of invesinggthe taxation of the digital economy.
A public consultation document was published inchilthe challenges in the approach to
the nexus and profit allocation arising from difigation is being considered. The profit
allocation of multi-national entities (“MNESs”) fdax purposes is one of the key features
being discussed. South Africa, by not consideriograorate group as a legal entity, could
fail to adopt a new internationally accepted takigyofor taxing MNEs in the digital
economy. This could impact on potential tax reveleiag raised. It would be of value to
understand the differences in various countriepr@g@ch to the concept that a corporate

group is a legal entity, and the potential to radditional tax revenue from these MNESs.
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6.4 FINAL REMARKS

The final comment of illumination for this thesidioe given to Sir James Rose Innes; Sir James,
according to Schreiner (1967:13), was one of theetfjudges who “set out high standards after
Union™. In 1909, Schreiner (1967:13-14) records, Sir sjadgment oBlower v Van Noorden
1909 TS 890 at [905], was couched in these coraid@rms:

There come times in the growth of every living systof law when old doctrine and ancient
formulae must be modified in order to keep in toudth the expansion of legal ideas, and to
keep pace with the requirements of changing canditiAnd it is for the Courts to decide when
the modifications, which time has proved to be ddde, are of a nature to be affected by
judicial decision, and when they are so importardéaradical that they should be left to the

Legislature.
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Appendix A

Weaker

Belgium, Cananda, Hungary, Soyth

No regime for either tax attribute h .
9 Africa and Switzerland

— Intragroup asset transferf— India

Only one regime for either loss offsetjs |
or asset transfers

— Group contribution — Finland

M alaysia, New Zealand and

| — Group relief | singapoer

Italy, Luzemborg, M exico, Polandl

B Group pooling [ |and Portugal

— Organschaft - Germany

Application of the single entiry concept

L Worldwide loss relief — Austria and Denmark

Group contribution and assgt
p — Norway and Sweden
transfers

Two separate regimes for loss offsetg
and asset transfers

Group relief and asset

L United Kingdom
transfer 9

One regime for both loss offsets ¢ . . Australia, France, Italy, Japan, the
Group contribution and assgt

asset transfers transfers Netherlands, New Zealand, Span

[ |and the United States

Stronger

Source: Ting (2011:428)
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Appendix B

Country of
Name incorporation

Nature of activities m

Significant operating subsidiaries
Direct

Sasol Mining South Africa
Holdings (Pty) Ltd

Holding company of the 100
group’s mininginterests

Sasol Technology South Africa
(Pty) Ltd

Engineering services, 100
research and

development and

technology transfer

Sasol Financing Ltd  South Africa

Management of cash 100
resources, investments

and procurement of

loans (for South African

operations)

Sasol Investment South Africa
Company (Pty) Ltd

Holding company for 100
foreign investments

Sasol South Africa South Africa
Ltd

Integrated 100
petrochemicals and
energy company

Sasol Middle East andSouth Africa  Develop and implement 100
India (Pty) Ltd internationalGTLand CTL

ventures
Sasol Africa (Pty) Ltd South Africa  Exploration, 100

development, production,
marketing and
distribution of natural oil
and gas and associated

products

Sasol Oil (Pty) Ltd South Africa  Marketing of fuels and 75
lubricants

Sasol New Energy South Africa  Developing lower-carbon 100

Holdings (Pty) Ltd

energy solutions

Source: Sasol (2018a:93)
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Appendix C

Name

Country of
incorporation Nature of activities

Significant operating subsidiaries

Indirect
The Republicof Mozambique South Africa  Owning and operating of the natural gas 50
Pipeline Investment Company transmission pipeline between Temane
(Pty) Ltd (Rompco)* in Mozambique and Secunda in South
Africa for the transportation of natural gas
produced in Mozambique to markets in
Mozambique and South Africa
Sasol Financing International South Africa  Management of cash resources, investment 100
Limited and procurement of loans (for our foreign
operations)
Sasol Germany GmbH Germany Production, marketing and distribution of 100
chemical products
Sasol Italy SpA Italy Trading and transportation of oil products, 100
petrochemicals and chemical products and
derivatives
Sasol Mining (Pty) Ltd South Africa  Coal mining activities 90
Sasol Canada Holdings Limited Canada Exploration, development, production, 100
marketing and distribution of natural oil and
gas and associated products inCanada
Sasol Chemicals (USA) LLC United States Production, marketing and distribution of 100

of America chemical products

Source: Sasol (2018a:94)
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