
































The most obvious consequence of this is that in any given dispute in Administrative
law, ‘judicial review may not be the only available avenue of challenging a particular
decision, statute may create appellate machinery to deal with appeals against
decisions of public bodies.” Internal remedies are usually comprehensive, providing
for different stages of dispute resolution, typically in hierarchical form. In this hierarchy,
dispute resolution power runs in a top-down manner. Exhausting internal remedies
therefore, means exploiting all internal remedies provided for in any administrative
structure. This includes following any and all appeals and reviews made available
within the structure.*

The duty to exhaust internal remedies is the composite term which is the result of the
amalgamation of ‘internal remedies’ and ‘exhausting internal remedies.’ As such, the
term is best described as ‘the obligation on an aggrieved party to explore and utilize
any internal remedies available to him or her. This entails following any and all
appeals and reviews made available within the administrative structure.”® Ideally, this
process is the precursor to seeking judicial remedies.

Section 7(2) of the Promotion of Administrative Justice Act (PAJA) makes provision for
the duty to exhaust internal remedies. Section 7(2) of PAJA provides:

(a} Subject to paragraph (c), no court or tribunal shall review an administrative action in terms
of this Act uniess any internal remedy provided for in any other law has first been exhausted.
(b} Subject to paragraph (c), a court or tribunal must, if it is not satisfied that any internal
remedy referred to in paragraph (a) has been exhausted, direct that the person concerned must
first exhaust such remedy before instituting proceedings in a court or tribunal for judicial review
in terms of this Act.

C Lewis Judicial Remedies in Public Law (2004) 408.

Myers v South African Railways and Harbours 1924 AD 85 at 93; Re SS ‘Sceptre’ 1925 EDL
267; Gora Mohammed v Durban Town Council 1931 NLR 598 at 613; Nunn v Pretoria Rent
Board 1943 TPD 24, 27; Shames v South African Railways and Harbours 1922 AD 228 at 235-
236.

Ibid. Also see Wiechers Administrative Law 270.









































































1.4.2.2. The BIill of Rights

The rights entrenched in the Bill of Rights have been used by courts to not only
determine the ambit of justiciability but also to extend such ambit. The Bill of Rights
creates the foundational premise that whenever disputes involving fundamental rights
issues arise, such disputes are justiciable. This applies irrespective of the degree of
discretion vested in the functionary against whom proceedings are brought or
irrespective of the policy content of the decision.¥ Simply stated, this has extended
justiciability. This is apparent when that position is contrasted to the common law
position where interference with fundamental rights was not a guarantee of
justiciability. With regard to Administrative law, two rights bear particular relevance:
the right of access to court and the right to just administrative action.

1.4.2.2.1. The right of access to court™

The right of access to court is provided for in section 34 of the Constitution which
reads:

Everyone has the right to have any dispute that can be resolved by the application of law
decided in a fair public hearing before a court or, where appropriate, another independent and
impartial tribunat or forum.

Currie and de Waal®' hold that section 34 guarantees three rights for a person
involved in a dispute that can be resolved by the application of law. First, it creates a
right of access to a court or where appropriate, another tribunal or forum. Secondly, it
requires tribunals or forums to be independent and impartial. Thirdly, it requires the
dispute to be decided in a fair and public hearing. Thus, the threshold enquiry is
whether a dispute can be resolved by law. If it can, the three components®? of section
34 are triggered. The importance of the right of access to court was captured in

8 Plasket Just Administrative Action 255-256.

a0 .

Ibid.
o | Currie and J de Waal The New Constitutional and Administrative Law vol. 1 (2001) 406.
%2 Access, independence and impartiality and fairness.
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