

















































































































For Nozick. if acquisition and transfer are just, then whatever property distribution results is just.
In the case of patented medicines, individuals who cannot afford to buy a medicine at a certain price will
not be worse off than they were before without the medicine®®. Those who profit from selling medicines
at this price can therefore not be said to be acting unjustly.

Nozick states that a monopoly grant, in which the inventor is permitted exclusively to produce
and sell the product, is fundamental to an individual’s right to his own ideas- but adds that it is essential
that these rights are not permanent (Gewertz & Amado, 2004: 300). For example, the TRIPS Agreement
fulfills this criterion by only allowing a (minimum”) 20 year monopoly grant. Nozick continues that
monopoly grants are not exclusive for an infinite period of time, because the same ideas can be invented
independent of each other. For example, an American virologist, Dr. Gallo, and a French virologist in
Paris, Luc Montagnier, both independently discovered the AIDS virus which led to competing claims
and a lawsuit by the French for credit and a share of patent loyalties from the HIV blood test (Chase,
2006). According to Nozick, the time limit placed on patents should correspond with the time that it
would take for an independent discovery to occur (1974: 182), The reason for this limitation is to ensure
that a just acquisition of property ensues, and not because the patent worsens the conditions of others
(Gewertz & Amado, 2004: 301).

Nozick therefore emphasizes the importance of private property rights and, consequently, of the
state’s role in protecting these rights. The state provides this protection of IP rights in the form of
patents. A patent prevents others from unjustly using an invention by giving the holder the exclusive
right for a number of years to produce the good or use the process (Black, 1997: 344). As long as the
acquisition of the patent- and the discovery of the innovation- has arisen from a previous just
distribution, then entitlement is considered just. This means that any infringement of the patent by the
state or otherwise is unjust, because the protection of IP is seen as the patent holder’s basic right. There
can be no justification for intervention or redistribution, because such an act will violate the individual’s
right to benefit from the labour of their own ideas (Gewertz & Amado, 2004: 302). The state, then, has
no moral obligation or justification for violating intellectual property rights in order to produce desirable
social outcomes such as healthcare benefits for the poor. One cannot justify policy outcomes that result
from a violation of the principles of justice. Significantly, Justice Edwin Cameron, a respected high

court judge in South Africa, refused to break patent laws when members of the TAC decided to import

* However, as a result of not having access to ARV treatment, individuals will arguably be worse off as time passes because
their condition will deteriorate without medication.
" In South Africa it is 20 years, while in the US it is 25 years.
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