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ABSTRACT

This thesis is about the political implications of the constitutional recognition of the
hereditary institution of traditional leadership in post-1994 South Africa for the
democratization process in the rural areas of the former Bantustans. The thesis is
organized around three related conceptual, historical and political questions. The
conceptual question deals with the meaning of democracy in rural areas under the
jurisdiction of traditional authorities. The historical question traces how the institution
and traditional authorities have survived to the present post-colonial period. Lastly, this
study investigates the political issue of why an ANC-led government came to recognize
the institution. The focus of the thesis is the sphere of rural local government in the

Xhalanga district, where these issues are best illustrated.

The thesis argues that the institution of traditional leadership and its officials survived
precisely because they were incorporated into the colonial and apartheid administrative
structures in the project of indirect rule. Traditional authorities were central to the
apartheid policy of retribalisation, which was essentially a form of control of Africans in
the Bantustans. Rural residents engaged in fierce struggles against the imposition of rural
local government structures such as the District Council and Tribal Authorities. In so far
as traditional authorities were part of government structures, they could not avoid being

targets in these struggles.

In explaining the recognition of the institution of traditional leadership, the thesis focuses
on the policies of the ANC, the majority party in the Government of National Unity,
towards traditional authorities. Organisationally weak on the rural grounds, the ANC
operated through what they considered to be “good/progressive/comrade chiefs”. The
ANC had hoped that these traditional authorities would accept a non-political ceremonial
role. However, traditional authorities have rejected this ceremonial role. Their refusal,
coupled with the ANC’s ambivalence in resolving the tension imply, the study concludes,
that the (political) citizenship rights of rural people are partial: they are neither citizens

nor subjects.
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FOREWORD
Background to the study

Soon after completing my Masters degree at the University of Natal, Durban, in 1993 on
“Youth in Urban African Townships ... A Case Study of the East London Townships”, I
took up a research position in the Institute of Social and Economic Research (ISER) at
Rhodes University. My Masters thesis (Ntsebeza 1993) traced and analysed the changing
situation of urban African youth in the East London locations. I argued in the thesis that
the youth was not homogeneous; that it divided into various social groups or categories.
One of the groups of youths that intrigued me was the “country bumpkins” (abaxhaka).
These young people were often bullied and looked down upon by their urban born and
bred counterparts. However, my thesis found that, over time, abaxhaka adapted to their
context and urban values were inculcated in them. There were instances where some of
them even became gangsters or tsotsis; figures who are seen as icons of urban culture.
My research agenda at Rhodes University included work in the rural areas where some
abaxhaka grew up, in order to establish what happened to them when they returned to
their rural homes. I had hoped that the research would inform my doctoral studies, which

would build on the urban focus of my Masters.

Delays in securing adequate funds for the ISER project and other complications
compelled me to accept a secondment, towards the end of 1994, to the Border Rural
Committee (BRC), a land-based non-governmental organisation (NGO) in East London.
This NGO was, inter alia, involved in a research project that sought to identify a pilot
area in the Eastern Cape for the Land Reform Programme led by the Department of Land
Affairs (DLA). I became part of a team that conducted research in the Queenstown
district, where this pilot Land Reform Programme was later to be located (see Map 1).
As this study will show, this area was one of those in which ‘land grabs’ took place in the

early 1990s (Wotshela 2001; Beinart 1998).
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Figure 1: Map of the Eastern Cape showing the Queenstown area.

At this time, Tribal Authorities were often the main targets of land related rural struggles.
This was not surprising, given that these structures held a variety of administrative
powers, including control over the allocation of land. As the study will show, the
apartheid government had imposed the Tribal Authorities on rural inhabitants.
Consequently, they lacked popular legitimacy and, by the late 1980s, were thoroughly
discredited. Traditional authorities (chiefs and headmen of various ranks), the leading
actors in these structures, were also discredited and became the victims of attacks against
the system of Tribal Authorities. 1 witnessed some of these struggles while doing

research at Thornhill in the Queenstown area in 1994 and 1995.

At the same time as rural people were resisting Tribal Authorities, the Interim

Constitution of 1993 (and the 1996 Final Constitution) recognised the institution of
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traditional leadership. These Constitutions, along with emerging post-1994 legislation,
advocated a form of democracy that was based on the liberal principles of representation
at all levels of government, including local government, while, at the same time,
recognising a hereditary institution of traditional leadership for rural residents. This legal
situation pointed to a fundamental contradiction in the South African Constitution, and
raised, in my mind, questions about the nature of the democracy that was emerging in

post-1994 South Africa.

When I registered for my doctoral studies in 1999, I decided to explore, conceptually and
empirically, the above tension in our Constitution and laws. The proposal was to focus
on rural local government in post-1994 South Africa. It is in this sphere that the tension
would be best illustrated. I had intended that much of the thesis would be devoted to

post-1994 developments in local government in the rural areas of the former Bantustans.

By 1999, I was working for the Programme for Land and Agrarian Studies (PLAAS) on a
project concerned with land tenure reform, traditional authorities and rural local
government in post-apartheid South Africa. The main aim of the project was to
contribute to the formulation of appropriate and feasible policies at provincial and
national level for implementing land tenure and local government reform. Working in
this project clearly demonstrated to me that the issue of defining a role for traditional
authorities and their institution was, in the South African context, highly controversial
and sensitive. Indeed, it was this that was at the heart of the state’s recognition of the
institution of traditional leadership and its incumbents. I elaborate on this theme in the
thesis. The point I will make in this thesis is that, precisely because of the sensitivity
mentioned above, policy formulators, politicians and some scholars focusing on policy
issues have tended to ignore historical and current empirical evidence when defining a
role for traditional authorities. Some have even argued that the institution of traditional
leadership is essentially democratic and ‘resilient’ to changing political contexts, without

grounding this claim.
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The inclination of policy formulators and certain scholars to play down the importance of
history in defining a role for traditional authorities, led me to reformulate my proposal in
the course of 2001. The thesis that follows, then, offers an historical analysis of the
embattled structures of rural local government in South Africa, with specific reference to
the role of traditional authorities in the Eastern Cape. More specifically, the study deals
with three related themes. Firstly, it attempts to trace, historically, how it came about that
the institution of traditional leadership and its incumbents, traditional authorities, has
survived from the colonial period in the nineteenth century to the post-colonial African
period. The second theme is that of the political question of why an ANC-led post-1994
South Africa came to recognise the institution of traditional leadership. Thirdly, the
study analyses the tension arising out of the simultaneous upholding of democratic
principles in the post-1994 South African Constitution, on the one hand, and the
recognition, in the same Constitution, of the institution of traditional leadership, on the
other. The case study of the Xhalanga district will be used to illustrate some of the

complexities in South Africa’s rural local government structures.

Terminology and spelling

Two key terms need to be explained in this study: ‘landholders’ and ‘traditional
authorities’. ‘Landholders’, as used in this study, refers to the group of Xhalanga rural
residents, mainly loyalists in the colonial 1880-81 Gun War, who, based on the
recommendations of the 1883 Thembuland Commission, were granted land on a quitrent
title basis. There were two categories of land that were granted for each household - a
residential site and a field. The social grouping of ‘landholders’ must be distinguished
from their rural neighbours, who were either tenants on their land, or were allocated
unsurveyed residential plots under a permit to occupy (PTO) system, that carried weaker

land rights than quitrent.

The term “traditional authorities’ in this study is used broadly to encompass all “chiefs’ of
various ranks. The term that is used in government documentation is “traditional

leaders’. Who, precisely, constitutes a “traditional authority’ is highly disputed. This



partly reflects the fact that the practice of the colonial and apartheid governments was to
appoint * chiefs’, with the result that individuals who had remote chiefly connections
might be appointed as chiefs or paramount chiefs. Furthermore, when Tribal Authorities
were established in the 1950s, state-appointed * headmen’ became an integral partof these
structures. In areas with a strong tradition of chieftainship, headmen were appointed
from the chiefly ranks. These headmen were often uncles, brothers or cousins of chiefs.
It is not clear, judging from the manner in which the term is used in post-1994 South
Africa, whether those headmen without any chiefly connections later became traditional
authorities. In this study, the use of the term excludes those appointed as headmen who

had no chiefly connection.

The colonial spelling left out the *h’ in certain Xhosa words, thus presenting the relevant
place names as ~ Xalanga’, * Pondoland’ and * Tembuland’. Here, the spelling of these
names has been changed from that of the colonialists, and presented in the correct Xhosa

form of * Xhalanga’, * Phondand’and * Thembuland’.

The choice of case study

The case study for this thesis, Xhalanga, is in the Transkei region of the Eastern Cape
(see Figure 1). As is argued in the study, Xhalanga provides a good example of an area
where chieftaincy did not manage to entrench itself. This is significant for two related
reasons. Firstly, the case study is a reminder, especially for policy formulators and
drafters of legislation whose task it is to define a role for traditional authorities in rural
local government and development planning that the rural areas of the former Bantustans
vary, not only from province to province, but, as in the Eastern Cape, within provinces.
The pressure to define a role for traditional authorities runs the potential danger of
making hasty generalisations that could result in laws that may well apply to some areas,
but not others. It is thus important that any attempts to bring uniformity to the various
Bantustans should accommodate the kinds of differences the Xhalanga case study

presents.
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The second reason for using Xhalanga as a case study is that the history of the area shows
that the relationship between traditional authorities and their subjects is dynamic and
changeable, a point that is too often neglected in current debates. The population in this
district was, from the outset, never homogenous. It was comprised of Africans who came
from various clans. Some of these clans, especially those from amaMfengu, no longer
had chiefs of their own. The majority of amaMfengu were landholders who were

strongly influenced by the colonial notions of landholding based on freehold title.

Methodology

In order to ensure reliability, the methodology of the study has combined a number of
techniques. In-depth interviews, life histories and participant observation were the main
methods used to gather primary data for the case study area. The choice of interviewees
has been selective. The first interviews were conducted with people known to myself.
At the end of each interview, I would elicit from the interviewee the names of other
people who are knowledgeable, and who could be approached for further interviews. 1
was quite familiar with some of the issues under discussion, especially as I was born in
Cala, the main town of Xhalanga, and was later restricted to the area between 1981 and
1986. Since then, I had visited the area on a quarterly basis at least before embarking on
this research in 1999. Apart from the four-month periods that I spent abroad in 2000 and
2001, I visited Xhalanga once a month over the course of these years, and for periods
ranging from a week to ten days. It is in these visits that I interviewed people and
became a participant observer in a range of community meetings and activities, including
festivities, in the rural areas of Xhalanga, and in particular in Emnxe and Luphaphasi.
During this time, I worked very closely with the Cala University Students’ Association
(CALUSA), a locally based NGO focusing on land and local government activities in the
Xhalanga villages.

The interviewees included a range of men and women, whose ages ranged from about 32

years to some who were as elderly as 94. The majority were ordinary rural residents who

observed events as they were unfolding in their areas. I also managed to interview one of
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the chiefs in the district, Chief Gecelo and some headmen, sub-headmen and an ex-
headman. I was honoured to interview some of the activists of the 1950s, such as the late
Mavandla Ntwana, Mbulawa (both in Botswana) and Wycliffe Tsotsi (Durban). Most of
the interviews were recorded and conducted in the language that the interviewees were
comfortable in, mainly Xhosa, or a mixture of Xhosa and English. The author conducted
most of the interviews. Interviews that were conducted by others were recorded, and the

author listened to the tapes.

On the whole, interviewees were co-operative and eager to volunteer information. The
only exception was when political questions were asked. In this regard, it was mainly
headmen and the ex-headman, those who supported the apartheid system who were
embarrassed to talk about events around Tribal Authorities in particular. They were
never hostile, but were certainly uncomfortable with and evasive of some of the

questions.

The history of Xhalanga, for the purposes of this study, goes back to about 1865.
Interviews were clearly not sufficient to cover this entire period. In fact, it was striking to
discover how little the people of Xhalanga know about their early history. In order to
reconstruct this history, I have had to rely heavily on archival records. The Cape
Archives has furnished useful records, covering the period from the late nineteenth
century to the early 1960s. I also found the ‘headmen files”, in the embarrassingly
neglected Umtata Archives, very helpful. The N.G. Kerk Archives in Cape Town offered
useful details concerning the early involvement of Chief K.D. Matanzima in the affairs of

Xhalanga.
The above techniques were supplemented by government policy and legal documents,

secondary literature, including newspapers, and unpublished NGO evaluations and

reports.
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The structure of the thesis

The main body of the study is divided into two parts. Part One is comprised of three
chapters, and Part Two, consists of five chapters and a Conclusion. A brief outline of

each of the chapters is presented below.

Chapter One provides the conceptual and theoretical framework of the study. It analyses
key concepts such as power, authority, legitimacy and democracy. Against this
background, the chapter deals with debates about the possible political role for traditional

authorities in post-colonial African democracy.

Chapter Two presents an historical overview of rural local government in South Africa,
from the nineteenth century to the introduction of Tribal Authorities in the 1950s. Local
government during this period involved a system of District Councils and headmen.

Traditional authorities were not central to this system.

In Chapter Three, the focus shifts to the Tribal Authorities, which was a form of rural
local government in which traditional authorities (chiefs of various standing) were
enlisted into the apartheid system. The chapter traces the implementation of the Tribal
Authorities from the late 1950s to the early 1990s, when this system was challenged by
the civic organisations that emerged in most rural areas. This chapter also analyses the
history of ANC policies on rural areas. As the ANC now leads the post-1994
government, these policies are relevant to the government’s cur rent position on the status

of traditional authorities.

The remaining five chapters focus on the case study of Xhalanga. The case study, as
mentioned, provides empirical grounding for the conceptual and historiographical
complexities dealt with in the first three chapters. Chapter Four looks at local
government and land dynamics in the rural areas of Xhalanga, and considers the
processes, including those of opposition and resistance, which led to the establishment of

the Xhalanga District Council in 1924 in terms of the Glen Grey Act of 1894.
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Chapter Five deals with the era of the District Council in the Xhalanga district, from its
establishment in 1925 to the implementation of Tribal Authorities from 1956. The
chapter explores how the state’s strategy of co-opting some of the opponents of the
council system failed, largely as a result of the introduction the Betterment Scheme. The
complexities of chieftainship in Xhalanga, including the emergence of Chief K.D.

Matanzima as a local political actor, are also explored here.

In Chapter Six, the processes leading to the establishment of Tribal Authorities, and the
re-imposition of chieftainship in Xhalanga, in the period between 1956 and 1960, are
investigated. Matanzima’s rise to power, especially his victory in the struggle against

Paramount Chief Sabata for control of Emigrant Thembuland, is also explored.

Chapter Seven deals with resistance against Tribal Authorities in Xhalanga and how the
state crushed it in the early 1960s. The role of political organisations, particularly the
AAC and ANC, is also investigated. The chapter concludes with some thoughts about
the role of political organisations, migrant workers, women and youth in the resistance in
Xhalanga, against the backdrop of resistance in the countryside and South Africa as a

whole during this period.

The last chapter of the case study, Chapter Eight, traces and analyses the consolidation
and crisis of Tribal Authorities in the period between 1963 and the advent of the first
democratic elections in South Africa in 1994. For convenience, this chapter is divided
into two broad sections, the period of the consolidation of Tribal Authorities between
1963 and the mid-1980s, on the one hand, and the crisis of Tribal Authorities from the
mid-1980s to the advent of the first democratic elections in South Africa in 1994, on the

other.

The Conclusion summarises the key issues emerging from the thesis. It also deals, very
briefly, with the post-1994 democratic project, with specific reference to the position of
rural residents, who may still have to turn to traditional authorities concerning matters of

local government and land. The question asked here is whether, under such
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circumstances, people live as fully entitled ° citizens’, as ' subjects’ of tradibnal

authority, or, indeed, as both.
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PART ONE

THEORY AND HISTORICAL OVERVIEW



CHAPTER 1

Some conceptual and theoretical considerations on the “resurgence’ of traditional
authorities

Introduction

Despite the fact that a large number of traditional authorities became collaborators and
stooges in the colonial and apartheid systems, the institution of traditional leadership
gained recognition in South Africa’s 1993 Interim, and 1996 Final, Constitution.
However, in these documents, there was no clarity as to the precise roles, functions, and
powers of traditional authorities (that is, chiefs of various ranks). In the various phases of
rural resistance in the twentieth century, traditional authorities often played a central and
controversial role. Initially marginalized as a result of their heroic role in the fight
against colonialism in the nineteenth century, traditional authorities had, by the 1950s
largely been drawn into the administrative system of the apartheid regime as the latter’s
extended arm in the rural areas. Traditional institutions were re-invented in the form of
Bantu or Tribal Authorities and Bantustan governments. These institutions played a
leading role in the implementation of government conservation programmes and forced
removals, especially after the introduction of the Bantu Authorities Act of 1951. Once the
heroes of the nineteenth and early twentieth centuries, traditional authorities lost the
respect they had commanded amongst their people and became feared instruments of the
vicious apartheid system. Some of them were state collaborators who were imposed as

traditional authorities, despite their dubious chiefly lineage.

The recognition of the institution of traditional authorities raises a host of historical,
political and conceptual questions. The historical question that arises is how it is that
traditional authorities, despite their collaborative past, have endured when South Africa’s
democracy was introduced in 1994. Linked to this, is the political question of why,
despite the fact that many traditional authorities collaborated in the persecution of leaders
of the liberation movement, including those within the ANC, an ANC-led government
has recognised this institution and its leaders. This raises the conceptual question of

whether an inherently undemocratic, hereditary institution can exist in a South African



democracy, purportedly modelled on the liberal tradition of representative government.
Indeed, upholding a Constitution that enshrines democratic principles in the Bill of
Rights, whilst acknowledging a political role, or roles, for un-elected and unaccountable
traditional authorities, is inconsistent and contradictory. This contradiction also raises
questions about the possible resolution of the identity of rural inhabitants in the former
Bantustans in post-1994 South Africa. The issue here is whether rural residents will
continue to be subjects under the political rule of un-elected traditional authorities, or
whether they will enjoy citizenship rights, including the right to choose leaders and

representatives, that the South African Constitution confers on all South Africans.

This thesis investigates these questions through a detailed analysis of the nature and
history of local government in the rural areas of the former Bantustans of the Eastern
Cape, with specific reference to the roles, functions and powers of traditional authorities.
This history begins with the colonial late nineteenth century, and covers the period up to
the advent of democracy in South Africa in 1994. The former Xhalanga magisterial
district will be used as a case study to illustrate some of the complexities of enshrining
traditional authority in the Constitution. This chapter considers some of the conceptual

and theoretical debates around these issues.

Critical concepts: authority, power and legitimacy

Central to the debate around the roles, functions and powers of traditional authorities in
the post-colonial period is the question of how they derive their authority. This question
compels us to define and understand what we mean by authority. For Weber, domination
or authority is ‘the probability that certain specific commands (or all commands) will be
obeyed by a given group of persons” (1978:212). According to Weber, the notion of
“aut hority” cannot be viewed in isolation. It belongs to a family of concepts, which also
includes ‘legitimacy” (Weber 1978:212). Following Weber, scholars such as Downie
have argued: “Authority is invariably and justifiably discussed alongside power”

(1995:68). In other words, for authority to be effective, the person in authority must also



possess power. Although conceding to the complexity of making the distinction, Downie

contends that authority and power are distinct. According to him:

(A) government in exile may be legitimate or be in authority or be de jure,
whereas the de facto rulers may have power while lacking the authority. But
while that is true as far as it goes, the situation is more complex than that neat
distinction suggests. A schoolteacher may be in authority, but have no authority
with his pupils. This means not just that he lacks power to influence them; it also
means that is some sense they (1996:26)

Ray and van Rouveroy van Niewaal have also warned that concepts such as power and
authority are so closely interrelated that some authors challenge those who distinguish
between them. However, as with Downie, they hold the view that there are nuanced
differences. According to them, “.. power is commonly conceived as the possibility of a
person to impose their will on others using physical or psychological violence or the
threat of it. Authority by contrast is seen as based on the shared conviction of the
subjects that the state authority imposes its will in a legitimate way” (1996:26)." In other
words, the main distinction between power and authority, according to these authors,
seems to be that between the use of, or threat of violence, on the one hand, and the
support the state gets from its subjects for its actions, on the other. Central to this
distinction, is the notion of * legitimacy’. Downie has also argued that for authority to be
effective, the person in authority should be seen as legitimate (1995:69). Indeed,
Bellamy, too, has made the point that theories of legitimisation attempt to offer reasons
why a given state deserves the allegiance of its members (1995: 477). In a similar vein,
legitimacy is the basis by which a political order seeks ‘the allegiance of its members”
(Connolly 1987:279), and a ‘political order’s wort hiness to be recognized” (Baynes, as
quoted in Ray 1996:183).

Habermas has grappled with the notion of legitimacy in class-based societies. In these
societies, which he characterised as “.. based on the privileged appropriation of socially

produced wealth”, the challenge, according to Habermas, is to “.. resolve the problem of

' Hardin (1995:709) has distinguished two forms of power: that of the physical and organizational
resources produced by an economy (exchange-power), and the simpler but less tangible resource of the
power of coordinated individuals (co-ordination-power).



distributing the surplus social product inequitably and yet legitimately” (1976:96).
According to Habermas, the manner in which these societies resolve this dilemma is
‘structural force”, namely, ‘fixing in a system of observed norms the asymmetrical
distribution of legitimate chances to satisfy needs”. Those affected may obey out of ‘fear
of, and submission to, indirectly threatened sanctions ...the individual’s perception of his
own powerlessness and the lack of alternatives open to him” (1976:96).% For his part,
Therborn has suggested that the ‘force -and-consent dichotomy” is ‘grossly inadequate
for the analysis and understanding of domination” (1980:98). The dichotomy, according
to him, ‘heglects the necessary ideological mediation of 'f orce’, or sanctions and fails to

see that consent is largely governed by the constellation of force in a given situation”
(1980:98).

The question of how traditional authorities derive their authority is central in this study.
The issue is whether the continued existence of traditional authorities reflects their
legitimacy in the eyes of their subjects, or whether it is a result of other factors, which
could include their allegiance to and support for the previous government. The notion of
legitimacy raises a number of questions, including the nature of democracy and
citizenship in post-colonial Africa. This study goes beyond Weber’s " ideal types’ of
authority. In his analysis, Weber has asserted that traditional authority exists because
those accepting the authority see it as derived from a long and hallowed tradition of
obedience to a leader (Weber 1978:215).> However, as Bellamy has pointed out, that
Weber’s definitions leave out ‘Substantive questions” about the justice of the state and
the protection it offers the individuals who belong to it; in other words, they do not
address the question of human rights (1995:477). It is with this concern for questions of
justice, democracy and human rights in mind, that this study will consider the roles,

functions and powers of traditional authorities in modern times.

2 Note Habermas’ use of masculine terminology. This was, of course, until the rise of feminism, standard
jargon.
? See also Lipset 1996:437; Downie 1995: 69; Smelser 1984:307; Nisbet 1967:142 and Giddens 1982:156.



The resilience of traditional authorities: the debate

Regardless of whether of traditional authorities are perceived as legitimate, what cannot
be disputed is that the institution and its incumbents have survived from pre-colonial
times right down to the post-colonial African world. This development has led
commentators such as Ismail to boldly assert that ‘the institution has shown an amazing
degree of resilience” (1999:1).* The introduction of multi-party democracy and
decentralisation in Africa in the early 1990s clearly brought the issue of traditional
authorities and their roles in post-1994 South Africa, and indeed in post-colonial Africa
in general, to the fore (Ribot 2001; see also Agrawal and Ribot 1999). Studies conducted
in countries such as Mozambique, for example, reveal that despite attempts by various
post-colonial governments to marginalize and even abolish traditional authorities, the
latter remained a force that could not be ignored when multi-party democracy and
decentralisation were introduced in the early 1990s (Dinerman 2001; Bowen 2000;
Libombo 2000; Pitcher 1996). The question that confronts us, then, is how to explain the

continued survival of the institution and its incumbents.

There appears to be two broad responses to the above question. On the one hand, there
are those who argue that the institution’s survival can be attributed to the colonialist
project of indirect rule, followed by British and French governments. . Although, in
theory, this policy purported to preserve the pre-colonial structures, in reality, it was
established as a means of controlling Africans in the rural areas. As Ribot suggests, the
system was created to manage Africans under administrative rule rather than to
enfranchise them (2001:4)°. A key problem that confronted colonialists, as Mamdani has
observed, was how to stabilise “dien rule”, or how to deal with the ‘“hative question”.

Mamdani poses the problem thus: ‘How can a tiny and foreign minority rule over an
indigenous majority?” (1996:16). Indirect rule, or rule by association, was part of the

answer. Arguing in favour of retaining the tribal system in the French Soudan, in order to

* Others who have commented about this notion of ‘tesilience”, though for different reasons, are Peires
2000, Tapscott (1997) and Hendricks (1992).
> See also Alexandre (1970:65-8).



relieve French commandants of ‘little affairs”, the French Governor Colonel articulated

his position after the French military conquest in 1896 thus:

Do not get mixed up in the many conflicts without significance, which demand
understanding of the morals and traditions of the population. Instead, give
additional prestige and authority to the native leaders, who are our indispensable
intermediaries (quoted in Ribot 2001:74).

It must be noted that “additional prestige and authority” were granted to those ‘hative
leaders” who were collaborators. The ‘hative leaders” included chiefs. In his works,

Mamdani (2001, 1996) has revisited the role of chiefs as agents of indirect rule.
According to him, the authority of the chief was rooted in the fusion of various powers -
judicial, legislative, executive and administrative - within his office, rather than the
classic liberal democratic notion of a separation thereof. Mamdani uses the analogy of a
‘tlenched fist” to delineate this concentration of power a nd ‘administrative coercion”
(1996:23). Native Authorities, according to him, were protected from any external threat.
Their officials were appointed from above and never elected. They had no term of office,
and remained therein for as long as they enjoyed the confidence of their superiors

(1996:53).

Colonialists established segregated institutions. The most common form, especially in
settler colonies such as South Africa, Zimbabwe and Namibia, was the establishment of
't eserves’ for African occupation Reserves served two basic functions. On the one
hand, they acted as a political safety valve to ensure that that there was no uncontrollable
influx of Africans to urban areas (Hindson 1987; Innes and O'Meara 1976). On the other
hand, the rural areas in the reserves were supposed to provide an economic base for the
continued reproduction of rural people, thereby justifying a cheap labour policy based on
migrancy (Moll 1983:2). While the pre-capitalist social and economic formation was
dissolved in some respects, particularly through urbanization, the formation in the rural
areas of the reserves was preserved, albeit, as already indicated, in a distorted form. It is
in these reserves that traditional authorities were co-opted as an extended arm of the

colonial powers. As Mamdani points out ‘the emphasis on differentiation meant the



forging of specifically * native’ institutions through which to rule subjects” (1996:8). By
collaborating with colonialists, traditional authorities ensured for themselves a new lease

of life.

On the other hand, there are those who contend that the institution and some of its
incumbents have survived despite colonial and post-colonial attempts to marginalize and
abolish it. For Ismail, indirect rule, ‘in some cases” was “an e loquent testimony” to how
colonial powers recognised the strength of ‘indigenous rulers”(1999:7). Specifically, he
had Chief Patekile Holomisa in mind.” The latter had claimed that colonialism
‘destroyed the social fabric and the political system of th e continent’s nations” and that
‘postcolonial African governments stepped right into the shoes of their masters” (cited in
De Villiers 1997:vi-x). Ismail seems to suggest that in the cases that he refers to,
colonialists were forced to negotiate with traditional authorities. While this might be the
case, especially with regard to places such as Phondoland®, traditional authorities were
clearly the subordinates in the negotiations and ultimately ended up implementing
government policies. Traditional authorities that refused to collaborate with colonialists

were dethroned and new ones appointed.

Bank and Southall (1996), following Hammond-Tooke (1975), argue that some
traditional authorities retained their legitimacy precisely because the colonial state largely
denied them administrative functions and powers. They are referring to the South
African situation in the colonial period up to the advent of apartheid in 1948. With the
introduction of Bantu Authorities in the 1950s, traditional authorities could not escape
being co-opted to the apartheid machinery. Their argument that a minority of traditional
authorities continued to exist who opposed apartheid, is contestable, as will become clear

in later chapters.

% See also Bettelheim (1976) on the * conservationdissolution’ model as it applied in the U.S.S.R. case.

7 Chief Patekile Holomisa is the president of CONTRALESA, arguably the main association of traditional
authorities in South Africa.

¥ See Stapleton (1998); Beinart (1982).



Alexander (1995) and Bourdillon (1987) (cited in Spierenburg 2002) have added their
voice to those describing the roles of traditional authorities in the pre-independence
period. Drawing from the Zimbabwe experience, they argue that collaboration has not
always benefited traditional authorities, and that they were often compelled to comply
with government’s policy out of fear of losing the government’s support. In addition,
they argue that some traditional authorities supported the freedom fighters, assuming
party positions in some instances (Spierenburg 2002:3-4). Presumably, those traditional
authorities who supported freedom fighters, with some becoming members and
occupying party positions, did so in pursuit of the cause of the liberation organisations,

rather than furthering their own interests.

In sum, the main argument in support of the legitimacy of traditional authorities in the
colonial period seems to be that not all of them were collaborators who discredited
themselves. This argument, however, does not seem to deny that a large number of
traditional authorities were collaborators and that this seriously damaged their legitimacy.
Co-operation with colonialists implied that traditional authorities should implement
colonial policies, and it is this that undermined them in the eyes of their subjects (von
Trotha 1996; Cooper 1996; Hammond-Tooke 1975). In the majority of cases, they were
‘“usually regarded as inefficient, corrupt, undemocratic and excluding of women”

(Therkildsen 1993:87)°.

A more challenging question is how traditional authorities managed to bounce back after
independence from colonial rule, and how they ‘teasserted their authority in many parts
of the African continent” (Ribot 2001:22). Early African nationalists correctly perceived
traditional authorities and their institution as a tool at the service of colonialists. Based
on this perception, the assumption was that, with the demise of colonialism, traditional
authorities would disappear from public life. Indeed, soon after independence in
countries such as Ghana (Berry 2001; Rathbone 2000; Ray 1996) and Mozambique,

traditional authorities were either marginalized or abolished. However, as indicated

? See also Geschiere (1993); Alexandre (1970:52-3).



above, with the advent of multi-party democracy and decentralisation, traditional

authorities in these countries re-emerged as a force that could not be ignored.

It appears as if the failure to present a better alternative to the rule of traditional
authorities in the post-colonial period is at the centre of the apparent resurgence of these
authorities. This failure could be seen at the level of service delivery and the methods
used to implement policies. For example, post-colonial states did little to improve the
living conditions of rural dwellers significantly. In Zimbabwe, for example, councillors
lacked expertise to formulate development plans and the resources to implement them,
and there were complaints about the lack of support and participation within these

structures (Spierenburg 2002:6).

But it is at the level of political reform that there were severe problems. In this regard,
Mamdani (1996) has made the point that while the majority of African states de-
racialised after independence, they did not detribalise and democratise. In some cases,
according to him, they ended up retaining and embracing traditional authorities, along
similar lines to those followed by their colonial predecessors. In countries where
traditional authorities were marginalised and replaced with alternative institutions, the
methods used were often undemocratic and top-heavy. With reference to a survey of
‘thiefly power in the contemporary state” (in the case of Togo), van Rouveroy van
Nieuwaal concludes that ‘chieftaincy has re -emerged as an important vehicle for more or
less authentic indigenous political expression” against the background of the
‘comparative failure of the African state” to bring about democracy and development.
These states were, according to him, often led by ‘greedy and violent political elites
within and without Africa” (Ray and van Rouveroy van Nieuwaal 1996:7).'" Alexander
makes a similar point that the authoritarian and modernising ethic of the development
bureaucracies contributed to an increasing local respect for chiefs and headmen

(Alexander 1995:187). Traditional authorities in Zimbabwe drew from ° tradition’in their

' See also Van Trotha (1996). He refers to the post-colonial African state as post-colonial despotism.



opposition to new government policies that were imposed from above (Spierenburg

2002:19)."

The above is a critical point to bear in mind as it clearly shows that the basis of chiefly
power is defined in the negative, as a fallback position given the failure of the post-
colonial state. It is as if the rule of traditional authority is seen as the lesser of two evils.
There is no suggestion in the literature that the re-emergence of traditional authorities is
as a result of their legitimacy, or that they are accountable to and represent their subjects

(Ribot 2001)."

There seem to be politically expedient reasons as to why traditional authorities remain
some kind of a force in post-colonial Africa. According to Ismail, the institution of
traditional leaders ‘tannot be abolished overnight without causing some political
disequilibrium among the indigenous people, especially in rural areas” (1999:3).
Drawing from his Francophone experience, Ribot takes a similar position, suggesting
that, “while chie fs are weak, one cannot achieve anything without consulting them” '* As
a result, despite initially turning against chiefs, most Francophone states have followed
their colonial predecessors and incorporated chiefs in their administration as civil
servants, in pursuit of national unity (Ribot 2001:75; van Rouveroy van Nieuwaal 1987:9,
21; Alexandre 1970:24). As already suggested, it appears that where traditional
authorities have seemingly revived, the alternative structures which they replaced had

been either weak or despotic.

Ray and van Rouveroy van Niewaal suggest a degree of adaptability and even
opportunism on the part of traditional authorities in their bid to ensure their survival. The

term they use is ‘Syncretism”, which requires that the * chief’ is able to adapt constantly to

" Manor (2001:2) has recently argued that studies of democratic decentralization point out three essential
conditions for democratic local government: substantial resources (especially financial resources) from
higher levels of government; substantial powers to be devolved to local authorities and mechanisms to
ensure that bureaucrats are accountable to elected representatives, on the one hand, and mechanisms to
ensure that elected representatives are accountable to voters, on the other hand.

"2 Ribot reviewed mainly French literature on the subjects of chiefs in Francophone Africa.

"> E-mail communication with Jesse Ribot, 10 May 2002. Ribot has spent a number of years doing research
in Franco-Africa.
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change, and to ‘Subtly but profanely swap his traditional garment for a European outfit,
or vice-versa” (1996:25). This, according to Ray and van Rouveroy van Niewaal, allows
the chief to gain ‘“access to economic resources and politico-legal means of power from
separate worlds” (ibid). These separate worlds are presumably the colonial and the

‘traditional”.

In his review, Ribot asks the question: “Who legitimizes the authority of Chiefs?”
(2001:77). According to him, they find support in international donor agencies as well as
in national governments. He argues that they are often a construction of the local state
and at times administrative auxiliaries of central authorities. Ribot strongly questions the
legitimacy of ‘thiefs”, and the claim that they are ‘indigenous, traditional, local and
accountable representatives of rural populations”. For Ribot, ‘chiefs are not necessarily
representative, legitimate or even liked by local populations” neither are they ‘hecessarily
accountable to the local population” (2001:77). Spierenburg echoes Ribot in her
observation of the Zimbabwe situation: ‘Though the re-emergence of traditional
leadership seems to be widespread, not everybody may feel that local chiefs and headmen

represent their interests” (2002:9).

We shall see in later chapters how the above debates and arguments apply to the South
African rural areas in the former Bantustans. In what follows, we shall consider debates
around the possible role of traditional authorities in a democracy modelled on liberal

democratic principles.

The role of traditional authorities in Africa’s post-colonial period

The question as to the role of traditional authorities in a post-colonial African democracy
has, since the early 1990s, in particular, received attention, without any clear indications
as to how the issue would be resolved. A fundamental contradiction exists in attempts to
accommodate a role for the institution of traditional leadership and its incumbents, on the
one hand, and embracing democratic principles on the other hand. The specific form of

democracy that has been propounded since the demise of the Soviet Union is liberal
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democracy based on multi-party principles and representative government. This form of
democracy entails, amongst other things, the periodic election of representatives. Calls
for multi-party democracy coincided with the re-emergence of the notion of
decentralisation. =~ Agrawal and Ribot (1999) suggest that ‘political/democratic
decentralization” occurs when powers and resources are transferred to authorities that
‘tan be held downwardly accountable to local constituencies in numerous ways”
(1999:478). Advocates of this kind of arrangement believe that representatives, who are
locally accountable, and with real public powers and greater community participation,
will increase efficiency and equity in the use of public resources. Notions of multi-party
democracy and decentralisation are in direct contradiction to the operations of the
institution of traditional leadership and its incumbents. In so far as the institution is made
up of hereditary leaders, the possibility of people choosing their representatives is
automatically eliminated. It is a moot point as to whether traditional authorities can be
accountable to their subjects after decades of not being accountable in the colonial (and
apartheid) period. It is against this background that debates about the role of traditional

authorities in a democracy should be understood.

Albie Sachs, in his preface to Oomen’s pamphlet has warned against ‘Simplified
ideological positions” on the vexed issue of the role of traditional authorities in post-

apartheid South Africa. Sachs delineates these positions in these terms:

On the one hand, tradition is trivialized as if it were a rather unfortunate relic of
the past that stands in the way of progress and is doomed to disappear in a modern
democracy. On the other hand, tradition is romanticized in a manner that gives it
a pristine, timeless, pure and sovereign character that is completely incompatible
with its actual entanglement and functioning in contemporary society (Oomen
2000:6).

Along with Oomen, his position is that conclusions regarding the role of traditional

authorities in a democracy should be grounded in a ‘lived reality” (Oomen 2000:12).

A review of the relevant literature suggests two broad positions. There are those who

argue that ‘dismantling” the institution of traditional leadership, especially viewed from

12



its role in the colonial period, is a pre-condition for democratic transformation in Africa.
On the other hand, there are those who argue that the institution has a role in a multi-
party democracy. This position argues that traditional leadership and multi-party

democracy can co-exist.

The citizenship argument

Mamdani (2001, 1996) is arguably the foremost proponent of a complete democratic
transformation process in Africa in which, above all, ‘Subjects” should become
‘citizens”. Mamdani’s thesis is that the colonial state in Africa was *b ifurcated”, with
different modes of rule for urban ‘titizens” and rural ‘Subjects” (1996). The colonial

strategy of ‘divide and rule” took two related forms: an enforced division of Africans
along ethnic lines, on the one hand, and an enforced division between town and
countryside. According to Mamdani, the African was ‘tontainerised”, not as a native or
indigenous African, but as a "tribesperson”. Colonialists justified indirect rule on the
basis that ° tradition’ and * custom’ were indigenous forms of soial organisation.
However, colonialists themselves reinforced these identities and used them to divide and
manage rural Africans. In order to enforce their dual policy of ‘thnic pluralism” and
urban-rural division, colonialists, Mamdani asserts, exercised ‘force to an unusual
degree.” In this way, colonial despotism was highly decentralised (1996:22-4). As
already noted, Mamdani vigorously argues that the Chief was cardinal in the colonial

project, especially in the local state, the Native Authority.

Mamdani argues that the colonial legacy was reproduced after independence. However,
no nationalist government was content to reproduce the colonial legacy uncritically. In
attempting to reform the colonial state, nationalist governments in general reproduced a
part of that legacy, thereby creating its own variety of despotism. Post-colonial African
states, whether conservative or radical, deracialised the colonial state, but, according to
him, did not democratise it. On democratic transformation, Mamdani proposes ‘hothing
less than dismantling” the ‘bifurcated state”. This will entail ‘an endeavour to link the

urban and the rural — and thereby a series of related binary opposites such as rights and
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custom, representation and participation, centralisation and decentralisation, civil society

and community — in ways that have yet to be done” (1996:34).

Mixed government and the co-existence theses

There are those, on the other hand, who argue that it is possible for the institution of
traditional authorities and its leaders to co-exist with elected representatives. One of the
proponents of this version is Sklar, who uses the term ‘mixed government” (1994).
Sklar describes ‘mixed government” as ‘one that conserves traditional authority as a
political resource without diminishing the authority of the sovereign state”. What Sklar
means by this is that ‘traditional political jurisdictions” would occupy ‘a second
dimension of political space — a dimension behind the sovereign state”, assuming a
‘Janus -like, or back-to-back™ arrangement. The political officials of these ‘Second”
states, the traditional authorities, ‘hold positions of public trust in accordance with
customary rules, although their appointments and functions are normally regulated by
statutory law as well” (Sklar 1994:1). Sklar argues for a unified political system that
would contain within it a ‘separate source of political authority, embedded in tradition”.
In this arrangement, those who fall under the jurisdiction of traditional authorities would

be both citizen and subjects.

Sklar has argued that the * traditional’ political authority rarely competes with the first
dimension for sovereignty. This, it appears, becomes possible where the roles of the two
authorities are clearly demarcated and defined. According to him, traditional authorities
‘often exercise immense moral and political authority”, in particular, the maintenance of
‘tivic morale and social order” (Sklar 1994:2). In addition, the constitutional powers of
traditional authorities are ‘severely” circumscribed, and the role of traditional authorities
and their ‘Subordinate title -holders” is reduced to an ‘advisory, ceremonial, and extra -
constitutional function”. Sklar does concede, though, that Southern Africa (Botswana,
South Africa and Swaziland) has a wide range of ‘mixed governments ...representing a
gradation from marginal to maximal constitutional authority for traditional rulers” (Sklar

1994:3). He provides the extreme examples of Botswana and Swaziland, where in the
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former, traditional authorities perform government functions that are not authorised by
the prescribed constitutional arrangements, while in Swaziland, traditional authorities
have been incorporated into the constitutional system of the state. It is not clear, though,

what the nature of this incorporation would be.

Thus it appears, following Sklar, that the main conditions for an effective system of
‘mixed government” are, firstly, that there are clear roles for ‘traditional” and

‘democratic” systems, and, seco ndly, that it is accepted that the traditional system plays a
secondary and subordinate political role. Its functions should be advisory, ceremonial and

extra-constitutional. This point is of crucial importance to the South African situation.

Bank and Southall (1996) have questioned Sklar’s thesis on ‘mixed government”. Their

critique is based on their understanding of Sklar as suggesting a political, albeit a
secondary role for traditional authorities and their institution. According to Bank and
Southall, democracy in post-colonial Africa would be compromised if traditional
authorities were accorded an active role in politics. They doubt the capacity of traditional
authorities in political administration. Bank and Southall base their argument on the
historical grounds that a large number of traditional authorities became collaborators with
the apartheid regime, and thus discredited themselves in the eyes of many South
Africans. These authorities were unaccountable and corrupt when they administered the
former Bantustans. Furthermore, these writers argue that there is a conflict between the
patriarchal values of traditional leadership and gender equality that is entrenched in the
new constitution. While recognising a role for traditional authorities, Bank and Southall
strongly argue that traditional authorities be denied a role in state constitutional matters

(1996:408, 425-427).

Ray (1996) takes a similar position to that of Bank and Southall. He also does not
endorse a political role for traditional authorities. The latter and their institution,
according to him, form a parallel power to the contemporary African state. Ray examines
power and legitimacy in chief-state relations, drawing particularly on the Ghana

experience. His main premise is that ‘thiefs” and the state draw their legitimacy from
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two separate sources. Chiefs, according to him, derive their claims to legitimacy,
authority and indeed sovereignty from their pre-colonial roots, while the contemporary
African state is a creation of, and a successor to, the imposed colonial state (1996:181).
This allows him to argue that chiefs form a parallel power to the post-colonial state. He
concedes that this co-existence has raised a number of political, developmental and
conceptual problems that have not been adequately addressed, let alone resolved (Ray
and van Rouveroy van Nieuwaal 1996:13). One of the problems is the anomalous
situation in which people are simultaneously citizens of the state and subjects of the

chiefs (Ray and van Rouveroy van Nieuwaal 1996:14).

Despite pointing to problems with the co-existence of the two institutions, Ray argues
that colonial and post-colonial states’ modifications to traditional authorities have not
adversely affected the pre-colonial basis for the legitimacy of the institution (Ray
1996:184). In Ghana, according to him, ‘Sacred authority is constantly used to legitimate
the political authority of the ° chiefs” to such an extent that certain aspects of
" chieftaincy’ were not allowed to come under the contol of the Ghanaian state in the
form of Parliament (1996:184). However, as with Sklar, he concedes that at the practical
level, competition and tensions do exist. According to Ray, one could ‘discover that the
relationship of the postcolonial state with traditional authority is marked by ambiguity at
the least” (Ray 1996:185), and that there is often ‘a continuity in state policy over the
need to control the determination of the status of chiefs” (Ray 1996:191). But traditional
authorities are accorded their role, based on their ‘toots” that are supposed to be outside
that of the present post-colonial state and of the former colonial state, a role based on

“customary law and usage” (Ray 1996:191). *

Although Sklar and Ray may differ in terminology and emphasis, there is, however, a
critical point of convergence. Both writers indicate that for the two institutions to co-
exist, it is crucial that the tasks and functions of each institution be clearly defined and

identified. Beyond this, both institutions must be willing to forgo some powers, rather

' The one example Ray gives is that the Fourth Republic of Ghana’s Constitution accords traditional
authorities powers in selecting and de-selecting traditional authorities.
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than to concentrate all the functions in one authority. Both seem to deny or severely
restrict a political role for traditional authorities. As Ray puts it: ‘the Ghanaian state has
retained sufficient power in the last resort to close down violations of its sovereignty,
authority and legitimacy by those who act within the sphere of traditional authority
without regard to the state” (Ray 1996:197). In this regard, it could be argued that there
is very little difference, if any, between these authors and Mamdani. I have shown that
Mamdani strongly argues for the democratisation of rural society. The only difference, it
seems, is that Mamdani has not defined a role, outside the political sphere, for traditional

authorities.

Attempts by Sklar, Ray, and Bank and Southall to define a role for the traditional domain
are, however, less clear about the precise content of its authority. Sklar and Bank and
Southall define the authority of traditional leaders as based on ‘customary rules’ and
' tradition’, while for Ray, the authority is * sacred’ and based on * peolonial’ practices.
The question that arises, though, is about the meaning of these terms in the post-colonial
period. It could well be argued, for example, that the critical issue of land ownership and
administration is an integral part of ° customary law’ in which traditional authorities
played a principal role. Indeed, it can be argued that customary rules entailed political
control, too, in the sense that chieftainship was a form of political rule. Above all, what
is the meaning of * custom’ and ° tradition’ in societies that have been penetrated by
Christianity, Western education and capitalism? While some authors have pointed out
that tradition provides a sense of security in periods of social transition, they have been
quick to add that it is by no means static (Spiegel and McAllister 1991; Spiegel and
Boonzaier 1988; Hobsbawm and Ranger 1987). What does * sacred’ mean? What counts
as  precolonial? How homogeneous was the pre-colonial African formation?
Mamdani, for example, has argued strongly that there were various, diverse and
contradictory models of customary authority at the time of colonial conquest in Africa in
the nineteenth century (1996:38-48). Ray’s reference to the ‘pre -colonial” may easily

undermine this diversity and complexity.
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Ray and van Rouveroy van Nieuwaal have attempted to provide a possible role for
traditional authorities in their observation that ‘one of the most important chara cteristics
of the chief has continued to be his active involvement in judicial matters in spite of
efforts by both the colonial and post-colonial governments to reduce and marginalize this
traditional position” (1996:32). Other than this, they are also vague about other possible
roles. All they are content to say is that traditional authorities acted ‘as a unique linkage”
between the post-colonial African state and civil society in many areas, including
democratisation, development and human rights but, according to them ‘these linkages
were often unrecognised, ignored, or misunderstood” (Ray and Rouveroy van Nieuwaal

1996:1)."

Van Trotha premises a role for traditional authorities in the democratisation process in
post-colonial Africa on the condition that the institution and its incumbents are
transformed from the “alministrative institution of colonial and post -colonial despotism”
to what he calls ‘tivil chieftaincy”. The latter would be ‘part of a new order of a more

just, responsive, and responsible government on the level of the central state” (1996:103).
He adopts a pragmatic approach to chieftainship. Proceeding from the basis ‘that African
polities will not dispense with the institution of chieftaincy in the near future” he
proposes that it is necessary to incorporate chieftaincy in the project of ‘4 future and
promising African polity” (1996:102). There is a stronger sense of history in Van Trotha
that is not evident in Ray, for example. In the Mamdani vein (1996), he singles out the
role of the colonial and post-colonial states in incorporating traditional authorities and

their institution in the administrative arm of these states.

In line with the various authors cited above in this debate, Van Trotha does not foresee a
political role for traditional authorities. But he is more concrete than others on what role
traditional authorities ought to play. His idea of a transformed chieftaincy is based on a

localised role for traditional authorities. He argues for an active role for traditional

13 Ray and van Nieuwaal were part of a conference in 1995 where participants were asked ‘to draw up a list
of specific policy proposals detailing the ways in which traditional authority has or could contribute to
democratisation, development, human rights and environmental protection strategies in Africa (Ray and
Rouveroy van Nieuwaal 1996:2).
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authorities in judicial and development matters. Van Trotha suggests that the
independent legal system of traditional authorities be institutionalised, given powers to
deal with local problems and disputes, except cases of violence, and recognised as such,
rather than undermined. He suggests a second chamber of chiefs to ensure that the local

government is integrated into the central state (1996:102).

The integrated model

The argument in favour of co-existence has come under attack by proponents of a system,
which would integrate traditional rule in post-colonial democratic local government. One
of the supporters of this approach, Ismail (1999), has been critical of the manner in which
post-colonial African states, including Ghana and South Africa, have addressed the role
of traditional authorities. He accuses South Africans who addressed this issue before
1994 of making ‘platitudinous statements regarding the future role of chiefs”, without
any concrete suggestions.'® According to him, the general trend ‘has been dramatic
marginalisation” of traditional authorities and their ‘traditional roles” or “a mere

symbolic retention of the institution” (1999:1). He suggests a model that he considers to
be ‘effective, yet realistic”, that would engage traditional authorities “and some aspects
of indigenous governance in liberal democratic governance” (1999:2). Ismail strongly
suggests that ‘indigenous governance” has its ‘democratic elements” that ‘tan strengthen

rather than weaken current efforts to build a democratic culture among the African
people”. According to him, this kind of engagement could lead to the democratisation of

the ‘institution itself’(1999:4). He states further:

In political terms it is not possible to talk about African renaissance without
detailed and systematic analysis of indigenous political systems on the one hand,
and comprehensive prescriptions on how to integrate these into the western model
of liberal democracy, on the other (1999:15).

He argues for the ‘incorporation of tradi tional leaders in local governance”.

' The South African authors referred to are: Holomisa (1997), Mokgoro (1999), Bekker (1993), Vorster
(1991) and Mclntosh (1990).
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Skalnik had earlier made a similar point, suggesting that ‘the powerholders of modern
African states accept the authority of original African institutions and show willingness to
learn from the democratic principles on which these institutions rest” (1996:119)". He
was reacting in particular to the assumption that Western-style liberal democracy was an
appropriate alternative for post-colonial Africa. According to him, there is value in

indigenous African concepts of power:

Various elements of leadership had their roots in different traditions, sectors of
population, and localities. That was why power as domination did not exist there.
Rather it was a plurality of authority stemming from the traditions of different
segments of society which ensured that the whole population of a particular area
shared ideas and practices related to public arrangements, and recognized the
leaders who in turn respected the rules and accepted the influence of the
population on public affairs (Skalnik 1996:111).

He considered indigenous institutions as “dements of direct democracy complementing
representative democracy”, which, according to him, ‘is even absent” in some African

states ‘because of military coups” (1996:119). It is again st the violations of democracy
on the part of the majority of the post-colonial state in Africa that Skalnik argues for the
incorporation of African indigenous institutions (Ray and Rouveroy van Nieuwaal

1996:11).

In contrast to Skalnik’s notion that chie ftainship may enhance democracy in post-colonial
Africa, Nugent has argued that the colonial regimes have essentially fabricated
chieftainship in the colonial project of indirect rule, a legacy the post-colonial state has
been unwilling to address decisively. Citing the case of the Volta Region in Ghana, he
uncompromisingly concluded that, while chieftaincy in the Volta Region was ‘arguably
indispensable at the village level, the rest of the structure may be too rickety to support

anything more elaborate.” (1996:222-3)'%.

' See also Karlstrom 1996.
' See also Ray and Rouveroy van Nieuwaal (1996:14).
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Assessment of the different models proposed for traditional leadership

A critical point that proponents of the integration model seem to be making is that
although representative government may be a necessary condition for a democratic
dispensation in post-colonial Africa, it is certainly not a sufficient condition. Skalnik, as
has been shown, is particularly critical of the ‘winner -take-all” system. The limitations
of representative government are also implied in Ismail thesis. More recently, Mamimine
and Chinhoyi address this issue as follows: “To what extent can we argue that only
elected officials guarantee democratic governance? With regard to modern states, are we
correct in assuming that in all cases elected governments are automatically democratic
states?” (2001, pages unnumbered). These authors continue by arguing that pre -colonial
systems of governance were based on some democratic principles. They pose the
question: ‘Is democratic governance a new phenomenon identified only in the * modern’
era?” In pointing out the limitations of liberal democracy, on the one hand, and the
strengths of pre-colonial African systems, on the other hand, the integration model puts
forward what Mamimine and Chinhoyi refer to as ‘hybrid instituti ons”, taking what is

good from both the West and pre-colonial Africa (2001, pages unnumbered)

What Skalnik and many others are suggesting is that African " traditional’ societies
practiced a form of direct democracy. However, the extent to which direct democracy is
peculiar to the African situation is highly questionable.'”” In this regard, it is worth
recalling that the Western roots of the concept of democracy can be traced to ancient
Greece. Here democracy meant rule by the demos, that is to say, rule by the people. No
democracy could have been as direct as this. However, this conception changed with the
rise of capitalism and was replaced by ‘representative democracy”. The claim that is

often made is that in large states it is “hot sensible or even p ossible” for ‘the people” to

actively participate in the political process. For this reason, Hardin states, ‘participation
of all takes place in sequential forms. First, representatives are chosen and then they
decide on policies” (Hardin 1995:183). Thus, in representative democracy, to be a

* citizen’ entails the right to vote and be voted for.

21



Africanists are not the only ones to have had problems with representative democracy.

Well before Africanists came into the picture, radical Marxist scholars and politicians
subjected this notion to searching criticism. Ellen Wood (1995) is arguably the most
enduring radical critic of the liberal notion of government in the post-Cold War period.

Her central thesis is that, under capitalism, citizenship and democracy are limited in
scope. She argues that ‘representative democracy” distanced itself from the ancient and

literal meaning of the term, resulting in a shift in focus ‘away from the active exercise of
popular power to the passive enjoyment of constitutional and procedural safeguards and
rights, and away from the collective power of subordinate classes to the privacy and
isolation of the individual citizen”. This leads to the domination of liberal principles to do

with * limited’ government, civil libertis, toleration, the protection of a sphere of privacy
against intrusion by the state, together with an emphasis on individuality, diversity and
pluralism (Wood 1995:226-7). Thus, by separating * the economic and the political’, or
the transfer of certain * plitical’ powers to the * economy’ and * civic society’, capitalism
has, according to Wood, created a seemingly anomalous situation where socio-economic

inequality and exploitation coexist with civic freedom and equality. In her words:

The separation of civic status and class position in capitalist societies thus has two
sides: on the one hand, the right of citizenship is not determined by socio-
economic position — and in this sense, capitalism can coexist with formal
democracy — on the other hand, civic equality does not directly affect class
inequality, and formal democracy leaves class exploitation fundamentally intact
(Wood 1995:201).

Wood stresses that capitalist social relations have both advanced and strictly limited
democracy. Capitalism, she argues, has advanced democracy in the sense that socio-
economic status does not determine the right of citizenship. At the same time, civic
equality does not directly affect, or significantly modify, class inequality — and that,
according to her, ‘is what limits democracy in capitalism” It is in this sense, she

emphasises, that ‘political equality in capitalist democracy not only coexists with socio -

' Skalnik, though, concedes that indigenous African institutions “wuld be compared to the institutions
which existed in European antiquity or the middle ages” (1996:111).
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economic inequality but leaves it fundamentally intact” (Wood 1995:213).% see
Marshall’s earlier work). More re cently, Abrahamsen has echoed Wood’s sentiments in

these terms:

(T)he democratic theories of the left often challenge the conventional distinction
between the private and the public, arguing that the state is part and parcel of the
mechanisms that maintain and reinforce the inequalities of everyday life ... To
enjoy liberty is not only to enjoy equality before the law, but also to have the
capacities, the material and cultural resources to be able to pursue desired courses
of action. Political equality, then, cannot be attained without a measure of
economic equality, and without it democracy is likely to become a vehicle for the
maintenance of elite dominance (2000:75-6).
Implicit in the integration model is the assumption that while it may not be disputed that
traditional authorities discredited themselves in their collaboration with colonial and
despotic post-colonial regimes, the institution of traditional leadership has not necessarily
been tainted.’! Consequently, democratic aspects of this institution should not be ignored
in the post-colonial project of constructing democracy in Africa. There is also a strong
assumption in this model that the institution of traditional leadership can be transformed

and democratised.

There is a critical sense in which it is true to say that elements of the institution of
traditional leadership, especially as it existed in pre-colonial times, can and should be
incorporated in a post-colonial democratic agenda. This is the sense suggested by
Skalnik that in African * indgenous’ institutions the chief consulted his subjects whenever
critical decisions were taken.”> However, to the extent that indigenous institutions are
based on ascribed, hereditary rule, the possibility of rural residents having the freedom to
choose which institution and/or individuals should rule them is automatically excluded.
Yet, the right to choose one’s representatives has become a fundamental, basic human

right in modern, post-colonial democracy. The institution of traditional leadership fulfils

% For an earlier argument, see Marshall (1963).

*! James Murombedzi of Ford Foundation often asserts this position. However, he has not responded to my
calls for him to develop this position and ground it in the literature.

** The limitation with this form of consultation, especially viewed from current demands for equality, was
that the * subjectdwere only married men. Women and the youth were not allowed to participate in these
meetings (iimbizo, pitso) where critical decisions that affected all villagers, including women and the youth,
were taken (see Lodge 1995:1; Hunter 1961:395).
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one of the elements of the hybrid form of democracy, the participatory requirement, but
not the representative aspect, the right of citizens to choose their representatives. Thus,
in so far as the institution of traditional leaders is hereditary, it cannot be transformed and

democratised.

In sum, it is one thing to say that the values associated with * indigenous’ institutions be
incorporated in the post-colonial democratisation project, and another to say that the
institution of chieftainship is the sole bearer of these values and should thus be
incorporated in post-colonial democratic processes. Skalnik appears to suggest that the
two cannot be separated. This approach, as has been argued, risks undermining the
representative element of democracy. The only way traditional authorities can be
democratic, it seems, would be for them to abandon their hereditary status and subject
themselves to election by their people. The participatory and representative elements of

democracy are vital in the post-colonial democratic transition.

Unlike Skalnik, Osabu-Kle makes the distinction between pre-colonial African values
and the post-colonial institution of traditional leadership. Whilst arguing that ‘the
consensual culture” of African societies ‘Still exists”, ¢ olonialism has ‘polluted”
chieftainship. This has led him to the conclusion that ‘the institution of chieftaincy,
which does not offer equal opportunity, may have to be discarded, but the cultural values
and symbols binding the people together could be preserved, modified, and expressed in

nation-state terms” (2000:100).

The introduction of the colonial and post-colonial states in Africa created the idea of the
citizen who is free to live anywhere within the state’s boundaries. Ray would argue that
this aspect of the person-as-citizen came into conflict with their obligations as persons-as-
subjects to the chiefs. This tension between  citizen’ and * subject’ continues in various
African countries (Ray and Rouveroy van Nieuwaal 1996:11). Africa is still a rural
continent but urbanisation is rapidly proceeding. Urban areas now often have large
numbers of newcomers from other parts of the country who do not owe traditional

allegiance to the local chiefs (Ray and Rouveroy van Nieuwaal 1996:33). Hence, socio-
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economic processes such as migration and urbanisation are undermining the traditional

basis of the chieftainship in many areas of Africa.

Conclusion

This chapter has reviewed debates around the two broad questions posed by the
traditional authorities’ debate: why traditional authorities have survived the post-colonial
period in Africa, and what their possible role in a democratic dispensation could be. The
literature suggests that traditional authorities survived the colonial period by simply
collaborating with their colonial masters in the latter’s project of indirect rule. This
applies even in those instances where traditional authorities initially resisted
incorporation into colonial structures. The chapter has, however, shown that colonialists,
too, needed traditional authorities, given that the former did not, being a minority, have
the human resources to deal with what the French Colonel referred to as the ‘little
affairs” (cited in Ribot 2001:74). But this chapter has shown that in this partnership,
traditional authorities were, in the last instance, auxiliaries. Colonial administrators
always reserved the power of deposing traditional authorities, if they proved unco-

operative or failing in their functions.

There are various explanations given for the continued survival of traditional authorities
after independence from colonial rule. In some cases, post-colonial regimes embraced
traditional authorities in much the same manner that colonialists did. Where traditional
authorities were either abolished or undermined, it appears as if failure to provide a
solution that would improve the living conditions of rural people and, in some cases, top-
heavy despotic decisions made traditional authorities a lesser evil. This should not, as the
chapter has shown, be interpreted to mean that traditional authorities became popular.
There is no suggestion in the literature that they became legitimate. As Ray and van
Rouveroy van Nieuwaal put it, ‘4lthough chieftaincy in Africa came back into the
spotlight of interest during the recent changes within the African political orders known
as democratisation, on the other hand, one cannot deny that this phenomenon came under

heavy fire during colonial domination and still is today” (1996:23).

25



With regard to the role of traditional authorities in a post-colonial democratic
dispensation, this chapter has shown that there are broadly three streams to the debate.
Mamdani (1996) is the foremost proponent of the stream that argues for the dismantling
of native authorities and transforming subjects into citizens. Others have argued that the
institution of traditional leadership can co-exist with liberal democratic institutions.
However, as has been argued, it is not clear what the role of traditional authorities would
be in this arrangement. Apart from one suggestion that they could be involved in settling
minor judicial matters, there are vague references to traditional authorities being involved
in matters of ‘tradition”, ‘custom” and so on, without any clarity as to what these terms
mean in post-colonial Africa. The one area of agreement seems to be that traditional
authorities should not have a role in political matters such as local government and the
state. Lastly, the integrated model argues that * indigenous$ institutions were genuinely
' democratic’. This referred specifically to the notion of * direct democracy’ involving the

participation of married men in decision-making processes.

Flowing from this, the integrated model theorists argue that these democratic aspects of
" indigenous’ systems, dating from precolonial times, can be incorporated in a post-
colonial African society to strengthen liberal democracy. However, that direct
democracy is peculiar to Africa has been questioned. The Greek city-states of antiquity
have been given as an example. Further, it has been argued that Africanists are not alone
in questioning the liberal notion of representative democracy. In this regard, Wood was
cited as an example of a radical, Marxist critique of liberal democracy. Finally, it has
been argued that incorporating traditional authorities in post-colonial democracy will
compromise a critical element of a post-colonial democratic dispensation, the need for
citizens to choose who should represent them. The right to choose one’s leaders is,
indeed, a necessary condition for democracy. However, as Wood and Abrahamsen

suggest, it is by no means a sufficient condition.

The position taken in this study is that the participatory and representative elements of

democracy are vital in the post-colonial democratic transition. In this regard, the way in
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which traditional authorities could play a public, political role would be for them to
abandon their hereditary status and subject themselves to the process of election by their

people.
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CHAPTER 2

Colonialism and traditional authorities in rural South Africa up to the introduction
of apartheid

Introduction

Colonialism disrupted prior African political, economical and social systems. These
systems revolved around the authority of independent chiefs of various ranks, referred to
in this study as traditional authorities. With the advent of colonialism, the power of
traditional authorities was gradually eroded. Over time, traditional authorities were
incorporated into the colonial system as administrators for the local administrative area in
a system widely known in the British world as " indirect rule’, and in the French world as
' association’. As Mamdani has argued, South Africa was no exception to this colonial
trend (1996:27-29). Colonialists in South Africa were faced with the same problem
others faced, not only in Africa, but wherever they colonised; namely how to rule an
indigenous majority as a foreign minority (Chege 1997).> However, while in form the
various colonial processes may have been similar, I will argue that in substance, there
were striking differences. In contrast to other parts of the African continent, indirect rule
in South Africa functioned in a context in which less than 13% of the South African land
was controlled by traditional authorities, and where the vast majority of South Africans

were proletarianised either as urban-based or migrant workers.

This chapter challenges scholars such as Evans (1997) and Dubow (1995) who argue that
the segregation period up to the advent of apartheid was characterised by direct rule in
the rural areas through magistrates. It will be argued that the system of rule in these areas

was based on indirect rule, albeit not through traditional authorities.

The chapter investigates the form and substance of the colonial and apartheid intrusion in
South Africa in the period running up to the introduction of the Bantu Authorities Act of

1951, with specific reference to its impact on the institution of traditional leadership and

I have not managed to establish whether Chege’s review of Mamdani’s Citizens and Subjects was ever
published. A copy of the draft is with the author.
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traditional authorities. The focus here is on rural government and the administration of
land. The changing role of traditional authorities will be explored in terms of their
relationship with the colonial and apartheid state, and their legitimacy and accountability
to their subjects. The chapter will begin by briefly considering the nature of African
societies at the time of contact with colonialists in the nineteenth century. This will be
followed by a focus on the relationships between Africans and colonialists in the period
prior to the Union of South Aftrica in 1910. In this period, South Africa was divided into
two Boer Republics and the British colonies of the Cape and Natal. The policies of the
Cape and Natal will be given more attention, given their significance in later
developments. The third section of the chapter will be devoted to the evolution of rural
local government in the Reserve areas from the Union of South Africa to the introduction
of Bantu Authorities in the 1950s. The last section will focus on responses to this model

of rural local government by political organisations and rural people.

The colonial encounter up to the Union of South Africa in 1910
African communities at the point of colonial contact

Contact between Africans and colonialists goes back to the sixteenth and seventeenth
centuries when Portuguese travellers, shipwrecked off the southern African coast, came
across Africans whom they described as obeying chiefs called ' ancosses’ (kosi)
(Davenport 1986:11). But it was only in the nineteenth century that conquest and land
dispossession took place. At the time of colonial conquest in the nineteenth century,
African communities were composed of groups that were under the authority of
independent chiefs (Beinart and Bundy 1987:5; Beinart 1982). Chieftaincies in the
Eastern Cape in particular were independent, and chiefs had jurisdiction over specific
areas or locations. In areas such as Phondoland, however, clusters of chiefs that were
linked through common lineage existed. A Senior or Paramount Chief headed these
clusters. These senior chiefs enjoyed certain forms of ritual authority but could not

interfere politically in the affairs of other chiefdoms (Lodge 1995:1).
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The political organisation of African societies broadly took the following form. The
chief occupied the highest office.’* He appointed councillors that assisted him.
Councillors were selected on the basis of experience and particular skills that they
displayed, such as their contribution at public gatherings and bravery (Koyana 1998:120).
They were appointed from the ranks of kinsmen or elders or both.”> Councillors were
expected to give good advice to traditional authorities. In the event of an unpopular
decision by the chief, it is councillors who were usually blamed, and could be sanctioned
by being * eaten up’ badliwe) by, for example, having their cattle expropriated (Lodge
1995:1). In regions where chiefs had jurisdiction over large areas, they delegated

authority through a hierarchy of sub-chiefs and ward headmen.*

The position of the chief was hereditary, normally passing to the eldest son of the great
wife — usually the wife selected at a late stage in the chief’s life, and who was generally a
member of the royalty of another tribe (Davenport 1986:73). Most African societies were
polygamous. In line with this practice, traditional authorities married many wives. The
first wife was not necessarily the great wife — hence the claim that the right of inheritance
was reserved for the eldest son from the great wife. While the procedural system of
coming to power may have not been democratic, in the sense that * subjects’ were not
given the choice to decide who should rule them, there were elements of democratic
practices in the system of rule. The principle of government, in normal times, was based
on consultation, discussion and consensus (Koyana 1998:120). There were two levels of
consultation and discussion. On day-to-day matters, the chief consulted and discussed
matters with his councillors. Whenever the chief wanted to make announcements and to
discuss the big issues of state (Davenport 1986:72), he called a public meeting attended
by married men (Lodge 1995:1).%

* In communities that were composed of a number of chiefdoms, the king occupied the highest office.
 The elders were not necessarily of royal blood.

*® Davenport imposes European concepts to try and explain African social structure. According to him,
next in line from the chief was ‘the great induna, with a combination of viceregal (sic) and judiciary
authority like that of a mediaval justiciar (sic)” (Davenport 1986:71-2).

*'The following are some of the most popular indigenous terms for these gatherings: kgotla (abeTswana)/
pitso (abeSuthu) /imbizo (abeNguni)/ libanda (amaSwazi).
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The nature and source of chiefly power was complex. According to Davenport, the
coherence of tribal society always depended on the chief himself. He was the 'f ather’ of
his people, expected to govern conscientiously, wisely and generously (1986:71).
Legislative, administrative and executive powers were all concentrated in his office
(Bennett 1998:14; Koyana 1998:120). It is widely accepted that traditional authorities
owned and allocated land. However, they did not wield absolute authority in this regard.
They were obliged, as indicated above, to consult with councillors and there were clearly
stipulated conditions determining where and when they could appropriate land
(Hendricks 1990:44-5). According to Peires, ‘the chief participated in production
through his role as owner of the land. It is important to differentiate between ownership
and possession. In pre-colonial Xhosa society, the * commoners’possessed the means of
production but they did not own them” (1981:33)*®. * Subjects’ or * commoners’ hd
certain obligations. They had to work the fields of the chief at certain times, render
military service when required and pay death dues. According to Lodge, the above
services and other forms of tribute, including court fines and the proceeds from the
dynastic marriages of daughters made chiefs wealthy, although they did not live in a
radically different style from ordinary tribesmen. At times of famine chiefs were

expected to share their wealth with their subjects (1995:1).

Scholars differ in their characterisation of the nature of pre-colonial African societies,
especially as they existed at the time of colonial intrusion. These differences can be
grouped into two broad schools. On the one hand, scholars such Mgadla (1998:5-6),
Lambert (1995:270) and Peires (1981:32) argue that traditional authorities were
autocratic. On the other hand, some scholars argue that the system was such that it was
difficult for traditional authorities to wield absolute power. There were various
mechanisms and options to deal with unpopular, autocratic leaders. Tapscott (1997:292)
and Ashton (as quoted by Davenport 1986:72) argue that traditional authorities were
legitimated by popular support. Lodge appears to support this view in his assertion that

African political arrangements in nineteenth century South Africa were rarely despotic

* See also Lodge (1995:2). Note that Peires uses the British term * commoner’ to describe * subjects’.
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(1995:1). According to Bennett, any leader that became tyrannical would soon face
revolt or secession (1998:14). Alternatively, the headmen in the wards could simply
ignore instructions (Davenport 1986:73), or people could * vote with their feet’ and move
to areas controlled by more popular leaders (Tapscott 1997:277). In extreme cases,
unpopular leaders could be killed. This also happened in disputes over power (Davenport
1986; Peires 1981). Bennett asserts that at a popular level, traditional authorities were
expected to govern their people wisely, judge disputes fairly and provide for the needy.
At a practical political level, tensions and rivalry among traditional leaders made it
extremely difficult for them to exercise absolute rule (1998:14).” Lodge contends that
even in highly centralised polities such as among amaZulu, ‘Zulu kings ... ruled through
consultation with councils of advisors and broader assemblies, imbizos” (1995:2). Lodge
does concede that as political units became larger they became more authoritarian and

less consensual (1995:2).

What the above suggests is that rather than categorising nineteenth century African
societies as either popular or democratic, we should see them as dynamic, rather than
static, entities. As Lodge puts it, ‘What is often understood as traditional or customary
was in fact fluid and undergoing alteration” (1995:2). Even if one took the attitude that
the relationship between chief and subjects was legitimate and popular, it does not mean
that it was necessarily democratic. In the first place, consultation and discussion among
councillors and in the * general assembly’ was restricted to married, often weltto-do men,
excluding all women and the youth. Lodge even goes further to suggest that ‘only heads
of households rather than all the male adults living within them” attended and
participated at these gatherings (1995:2). Secondly, the ° general assembly’ was
sometimes used as a platform to announce decisions made by the chief and his
councillors. According to Lodge, the ‘tequirements for consensus and unity imposed
their own constraints on opposition and criticism” (1995:3).*° Thirdly, as suggested, the

doctrine of the separation of powers did not apply, as all functions like judicial,

*See Mamdani (1996) on how nineteenth century pre-colonial African societies “checked” traditional and
administrative chiefs.
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legislative and administrative powers were fused in the office of the Chief (Lodge

1995:3)*".

The impact of the colonial encounter

Colonial conquest and land dispossession significantly altered African political,
economic and social life. The supreme political and economic authority that traditional
authorities used to enjoy was severely undermined. After colonial conquest, rule by
traditional authorities was replaced by the colonial state. There were also major changes
around the ownership and regulation of land. Whereas in pre-colonial times traditional
authorities held land on behalf of their people, and had the power to allocate land for

household and arable purposes, this changed under colonial rule.*?

Although contested
by traditional authorities, land became, in legal terms, the property of the colonial state,
with the ultimate powers to allocate it concentrated in the office of the magistrate. The
power to tax subjects was also undermined, with state appointed headmen given powers

to collect taxes on behalf of the colonial state.

In line with the colonial strategy of indirect rule, the political and social structures of
African communities in the rural areas were retained, albeit in highly distorted forms.
We noted in the previous chapter that lack of human and material resources compelled
colonialists to identify Africans who were prepared to collaborate with them. Traditional
authorities who were rebellious were replaced with authorities appointed by the colonial
government. In instances where there was a strong tradition of chiefly rule, colonialists
appointed men with chiefly connections. This was made possible by the succession
disputes that characterised most pre-colonial African societies. As Crawford Young has

noted: ‘Often there were competing claimants to authority, on whose rivalries the

*%0n the issue of protocol, Lodge asserts that ‘the chief spok e first, his more important advisors next, and
others followed” (1995:3). Mandela (1995:25), though, suggests that the chief was the last to speak and
summarize the various arguments.

3! See also Mamdani (1996).

32As noted, this did not entail ownership of the allocated land. Neither did it mean that the traditional
authority could arbitrarily take back land once it had been allocated.

33



colonial state could play, and among whom it might select a contender willing to accept

the diminished but still real power that colonial alliance could secure” (1994:107). **

Although, as Beinart (1995:18) has noted, paramount chiefs continued to be influential
and were even appointed headmen, ‘often from leading branches of chiefly lineages,
where chiefs had led rebellions” they, nonetheless, could be completely displaced®. Asa
result, these appointees defied the line of succession. This was, indeed, a general colonial

strategy as the following quotation from Crawford Young shows:

Thus, below the bottom echelon of European regional administration an array of
African chiefs were recognised, and vested with the authority of the colonial
state, in addition to whatever title they enjoyed on their own. Furthermore, the
colonial state insisted that those chiefs it recognised were the sole authority
holders with the reconfigured political space subject to its design (1994:107).

The appointment of traditional authorities was thus another example of how African
traditions were altered. In addition, by being paid a salary, traditional authorities became
accountable to the government, and no longer to their people. In keeping with the
colonial strategy of * conservation and dissolution’, the political structure in the form of
the institution of traditional authorities, councillors and general meetings of married men
(imbizo) was preserved, largely to deal with minor disputes. Furthermore, although no
longer the official owners of the land, taking the final decision in its allocation, the
appointed traditional authorities were the route through which rural people could access

land.*

This process was very uneven. Before the Union of South Africa in 1910, the country
was divided into two British colonies (the Cape and Natal), and two Boer Republics (the
South African Republic/Transvaal and the Orange Free State). The policies and practices
of the British and the Boers towards Africans during this period differed significantly.

3 See Stapleton’s account of a “succession dispute” involving ‘two Bomvana chiefs” in the Transkei
(1998:56).

** See also Hendricks (1990); Beinart and Bundy (1987); Stultz (1979).

3 In practice, traditional authorities unofficially allocated land in the unsurveyed areas well into the post-
1994 democracy (see the case of the Tshezi area in Ntsebeza 1999).
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Even within the British colonies, there were palpable differences. The next section will
explore these policies and practices in some detail. As a result of their later significance,
and given the Eastern Cape focus of my case study, particular focus will be given to the

British colonies.

The Boer Republics

In these * Republics’, there was little interference by Afrikaners in the tradtional authority
structures. According to Mbeki, chiefs were left on their own to conduct their affairs for
as long as they were submissive (1984:33). For MacMillan, the form of rule in the
former Transvaal was ‘primitive and undisciplined”, as it allow ed chiefs to hold courts
and conduct their affairs for as long as these were not in conflict with ‘civilized

standards”. MacMillan interpreted this to mean that there was little interference ‘with the

original habits of the natives” (1949:121). Africans were allowed to acquire land but
could not register it. In the former Transvaal, for example, the settler government, from
as early as 1855, precluded Africans from the status of being a ‘burger’ or a citizen. As

only " burgers’ could own land, it is implcit, but evident, that Africans could not (Lahiff

1999:2).

In the BaFokeng area, for example, Africans were allowed to purchase land, but could
not register it in their name. Africans could only buy land in the name of a missionary or
through a 99-year lease from any White person. Regarding the first method, the land was
paid for by an African group, but registered in the missionary’s name in trust for them.
Through the second method, the Africans paid for a 99-year lease and the White person
then promised to transfer the land to the Africans concerned, as soon as the laws of the
country permitted Natives to hold land in their own names. This type of (unregistered)
lease was a major disadvantage for the African purchasers who frequently lost their
properties through deceit by the White lessors. When the British annexed the Transvaal
in 1877, the regulations governing African land ownership changed. Land bought by
Africans was registered in the name of the Secretary of Native Affairs, in trust for the

people concerned. This phased out the missionaries. When the Transvaal Location
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Commission was established in 1881, the Location Commission held land in trust. From

July 1918, the Minister of Native Affairs held the land in trust (Mbenga 1998).

British Rule

Whenever the British conquered and dispossessed Africans (or * Natives’, as colonialists
referred to them), they set aside land for African occupation. These areas became known
as the " native reserves’. This was the British answer to the question of how to administer
Africans. Unlike the Boers, the British wanted to have some control over Africans even
in the Reserves. The tried and tested Indian experience of indirect rule was the British
answer. But conditions in the two Colonies of the Cape and Natal made the British adopt
both * assimilationist®® and * segregationist’’ policies (Costa 2000). A system of indirect
rule was attempted in the Natal colony under Shepstone. In the Cape colony, though,
attempts were made to balance assimilationist and segregationist policies, an ambiguity

that was carried forward to the post-1910 period.

The architect of indirect rule in the Natal colony was Sir Theophilus Shepstone
(Somtsewu, as he was popularly known), who began his experiment in the 1830s.
Shepstone was the Secretary of Native Affairs in Natal. In this Colony, reserves were
established for African occupation. These reserves were placed under the trusteeship of
the colonial government, and were indirectly ruled by compliant chiefs. As Costa (2000)
has recently stated, where no chiefs existed, they were created. According to Mbeki,
Shepstone attempted to manipulate the traditional social system of amaZulu to revive a
past where amaZulu held unquestionable allegiance to their tribal authority (1984:32).
Indeed, Shepstone’s model of African societies, and the role of traditional authorities,
was shaped by his admiration of the King of amaZulu, Shaka, whose form of

administration was patriarchal and highly centralised (Costa 2000). The powerful

3% The assumption here was that Africans would, over time, be gradually incorporated in the British system.
With regard to land, for example, it was envisaged that a single piece of legislation would exist to govern
land tenure (Davenport and Hunt 1974:31).

37 In this regard, a dual system of legislation was anticipated, where in the question of land, for example,
‘bifurcated models of rights in land in which Europeans held land as individuals and * others’ held land in
common” were envisaged (Channock 1996:18).
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influence of Shepstone in Natal compelled Welsh to comment: ‘For thirty years
Shepstone and ° native policy’ had been virtually synonymous in Natal” (1973:201).

Welsh, however, criticised Shepstone for being conservative:

Mr Shepstone went on his way doing as little as possible in the direction of
innovation or reform, and only yielding when he could hold out no longer.
Historians have acknowledged that Shepstone was an able administrator, even a
brilliant one, but they have criticised him for his lack of imagination as a policy-
maker and for his failure to prepare Africans for the inevitable disintegration of
their traditional society. Thus L.M Thompson has written: © Whilst Shepstone
controlled, he did not civilise’ (1973:204).

It is clear from the above critique that Welsh subscribed to the colonialist notion of
* civilising’ Africans, which supported their view of the superiority of the colonial system.
He arrogantly predicted that the ‘disintegration of their (Zulu) traditional society” was
‘inevitable”. Ho wever, while it is true that societies, including amaZulu, are dynamic, it
is questionable whether the colonial model was or is the alternative. At the heart of
Shepstone’s conservatism was his fear that civilisation might unite Africans. As Welsh

puts it:

By shoring up the traditional system, Shepstone hoped that Africans would be
kept in a traditionalist cocoon, which would impede the growth among them of
political consciousness incorporating a desire for racial equality. As the cocoon
broke down so political demands of this type would be increasingly made. [..]
If Africans were firmly rooted in chiefdoms that perpetuated their disunity they
would be less amenable and less * available’ to any political movement that
might seek their support in demanding racial equality. Traditionalism, in other
words, was a stabilizing device, not only for ordinary bureaucratic purposes but
also in relation to the " new politics’ which were emerging (and of which
Shepstone was aware). The new politics was the harbinger of African
nationalism (1973:209).

MacMillan sympathised with Shepstone’s position. He pointed out that in Natal,
Africans outnumbered Whites by one to ten, making them ‘peculiarly nervous”
especially given the ‘warlike reputation of the Zulus”. This, according to MacMillan,
forced a ‘variant” of indirect rule that delegated powers to ‘4 large number of petty

chiefs” (1949:118). Shepstone’s strategy, it seems, did not primarily aim to divide and
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rule Africans in that colony, especially given the highly centralised structure of amaZulu,
but rather to keep them in their * traditional’ mode. According to MacMillan, indirect rule
arose partly out of the difficulty experienced by colonialists to effect direct rule driven by
magistrates and policemen who lived in towns away from remote villages. These
officials could only afford to make occasional visits once or twice a year and the roads

were execrable. For most of the time, villagers were left to their own devices (1949:213).

Shepstone illustrates the position of chiefs in African societies in the ‘principles and rules

governing land tenure among the natives™

I believe myself that the principle underlying all land-tenure among the native
tribes is that the land belongs to the tribe, that the chief has the right of giving

occupation to it as between the members of the tribe. ... Land is, however,
always spoken of as the property of the chief (quoted in Davenport and Hunt
1974:34-5).

As noted above, the supreme authority of the chief was subordinated to colonial control.

As Davenport has commented:

(H)eadmen and chiefs (preferably not traditional rulers but Shepstone’s own
appointees) worked alongside white magistrates, who were required if possible
to be self-effacing. The chiefs reported to Shepstone himself as the mouthpiece
of the Supreme Chief, the Lieutenant-Governor ... in a fictitious adaptation of
tribal custom. Shepstone won his campaign to keep tribal Africans outside the
reach of the Roman civil law of the Colony, and subject to their own customs
(1986:113).

If, in the case of Shepstone’s Natal, the attempt was to bolster the power of traditional
authorities over land reserved for African occupation, the position in the Cape was
somewhat different. Here conscious attempts were made to limit the powers of chiefs
(Hendricks and Ntsebeza 1999:101-2; Davenport 1986:181). There were initial attempts
to woo chiefs in the Cape in the early decades of the nineteenth century. The missionary,
Dr Phillip foresaw a role for chiefs when he asserted: “W e have conquered some of the
tribes in the Cape Colony, but the problem is how to govern them. ... We have to
establish a system of civil administration. For this we need the chiefs.” (Quoted from

Tabata 1950:104). Lieutenant-Governor Andries Stockenstrom, clearly under the
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influence of Dr Phillip, subsequently declared: ‘1 believe that every measure tending to
lower the importance of the chiefs is calculated to weaken the hold we have on the

people” (Quoted in Tabata 1950:105).

These initial attempts to woo traditional authorities were however frustrated by * frontier
wars’ that were fought between Africans and the British for “‘one hundred years” (Switzer
1993:3)*. Traditional authorities were in the forefront of most of these wars. The
colonial strategy was thus to marginalise and to suppress them. ** The Cape also differed
from Natal in the sense that the people of the Cape Colony were not as unified and highly
centralised as amaZulu. In the Cape there were a number of distinct groups, including
abaThembu, amaMfengu and amaMpondo. It is these divisions that the British in the
Cape exploited to undermine traditional authorities and further divide and rule Africans.
The annexation of the Transkeian Territories between 1877 and 1894 gave the British an
opportunity to systematically curtail the powers of traditional authorities (Hammond-

Tooke 1968:456), and introduce their system of local government and administration.

The chief and resident magistrates played a dominant role in the administration of
Africans. They were as much concerned with the administration of justice as with local
administration. Peires comments that, although magistrates “appeared primarily to the
local people in the guise of uMantyi, the Magistrate, the embodiment of law and justice”,
in reality ‘he actually belonged to a department which was specifically empowered to act,
by proclamation, outside normal legal procedures, to do whatever was necessary to
maintain stability for the sake of white domination” (2000:101).*® Evans captures the

tension magistrates faced thus:

On the one hand, state policy condensed all the authority of the central state in
the local Native Commissioners, bestowing them with considerable power to
demand the submission of Africans in the reserves. On the other hand, the

3 See also Wagenaar (1988); Mbeki (1984:33).

** Tabata does not make reference to this shift by colonialists to undermine chiefs. He tends to argue that
there was a continuity.

* The department that Peires referred to was the Native Affairs Department. The important point here is
the concentration of various powers in the magistrate that Peires draws our attention to, rather than his
claim about the perceptions of local people about the role of the magistrate.
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department also viewed itself, and was perceived by an appreciable number of
Africans in the reserves, as safeguarding their interests in a rapidly transforming
world (1997:176).

However, Evans concedes that it became difficult for magistrates to maintain the above
‘ambiguous profile” from the 1930s onwards. This is the period when magistrates began

to enforce the Betterment Scheme.

The Transkei area was divided into districts that fell under the three Chief Magistrates of
Transkei Proper (Butterworth), Tembuland (Umtata) and East Griqualand (Kokstad).*!
The East Griqualand magistracy incorporated Phondoland. In 1903, a United Transkeian
Territories, made up of the three Chief Magistracies, was established under a Chief
Magistrate in Umtata (Hammond-Tooke 1968:456). The Chief Magistrate was
accountable to the Minister for Native Affairs. A magistrate, directly responsible to the
Chief Magistrate, was put in charge of each of the districts. Districts were divided into
" wards’ or " locatioris Government appointed a headman in each location. The latter
was not necessarily from a chiefly background, and was accountable to the magistrate.
The headman served as an important link between government and rural people. As
noted above, some chiefs were appointed as headmen. Traditional authorities did not
play any significant role in the colonial system of rural administration. At the same time,
however, the chieftaincy was not abolished. Traditional authorities remained as titular
heads of their people, but their powers, as already indicated, were severely curtailed.
They received a stipend and could still try civil cases involving customary law.
However, appeals from their courts were tried in the magistrate’s courts, and rural people
were free* to by-pass the courts of traditional authorities if they so wished (Hammond-

Tooke 1968:457). Mears’ succinct statement of this position is worth quoting:

It was the fundamental policy to break down the powers of the chiefs, and to
institute a system of paid headmen as subordinate officers to the Magistrates to
carry out specific duties. Chiefs became government stipendiaries, and even
today the leading tribal chiefs receive substantial stipends although they are not

I A total of 27 districts were established.
*2 Given complications of lodging appeals, this was, for the majority of illiterate and semi-literate rural
people, more in theory, than in practice.
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actively employed in the administrative organization. Headmen accordingly are
more intimately associated with the administration of the Transkei than are the
chiefs (1947:80)*.

However, as will be shown, the extent to which the ‘fundamental” policy of breaking

down the powers of the chiefs became reality was dubious.

The Glen Grey Act and the District Council

The powers of traditional authorities were further eroded by the introduction of the Glen
Grey Act in 1894. This Act was promulgated during the Premiership of Cecil John
Rhodes and in the same year that Phondoland was annexed. Hammond-Tooke (1968:455-
6) has argued that the idea of establishing councils among the Cape * tribes’ dates back to

the 1883 “Report of the Cape Native Laws and Customs Commission”.**

By this time,
which is also after the last frontier war of 1879, the widely held view was that traditional
authorities had been defeated (McLoughin 1936). The British, however, maintained their
ambiguous position of simultaneously undermining traditional authorities, whilst
preserving a role for them. One of the key witnesses to the Cape Native Laws and

1.¥  The influence of

Customs Commission was none other than Shepstone of Nata
Shepstone was manifest in the Commission’s findings that the chief held land in trust on
behalf of the tribe, and that people used the land in ‘Subordination” to the chief ‘on
communistic principles” (Channock 1996:25). It would appear that the British in the
Cape drew a distinction between local government and land issues, and Shepstone’s

evidence was used to formulate a policy on land in the reserves.

It is the issue of the African franchise that seems to have been decisive in Rhodes’
decision to pilot the Glen Grey Act. In terms of the Constitution Ordinance of the Cape,
African male adults with a certain income and/or property qualified for the franchise.

The annexation of the Transkeian Territories increased the number of Africans who

# See also Peires (2000:101).

* It will be seen when dealing with the case study of the Xhalanga district that there were also calls for
some kind of * selfgovernment’ under the watchful eye of the magistrate.

* Davenport and Hunt refer to him as “awhite expert ...of African custom in the matter of landholding”
(1974:34).
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qualified for the franchise, something that was seen as a threat by some White political
parties such as the Afrikaner Bond (Hammond-Tooke 1968:459). After trying various
measures to exclude Africans from the franchise from 1885, the British, under Rhodes,
ultimately introduced the Glen Grey Act in 1894. The Act effectively excluded Africans
from the franchise on the basis of property by declaring that the land allocated under
individual title in terms of the Glen Grey Act be deemed, for purposes of parliamentary
registration, to be under communal tenure. At the same time, the Act introduced the
District Council system, as compensation for the loss of franchise, especially by the
educated Africans. The Council, according to its architect, Rhodes, was ‘to keep the
minds of natives occupied” (Quoted from Hammond-Tooke 1968:461 and Bundy
1987:140), and ‘to employ their minds on simple questions in connection with local
affairs” (cited in Tabata 1950:106). These ‘local affairs” included, according to Rhodes,

bridges, roads, education, and planting of trees.

Apart from the political concerns expressed above, there was also an economic
justification for the introduction of the Glen Grey Act. In this regard, the Act was
intended to limit the number of Africans dependent on land, and thus ‘indirectly force the
surplus into the capitalist sector” (Lacey 1981:15). By this time, the capitalist sector had
been boosted by the discovery of minerals from the 1870s. The discovery of minerals
changed the Cape colonialists’ priorities of establishing a stable African peasantry and
elite in favour of labour for the mines. As Lacey puts it, the aim of Rhodes was to
‘teduce a growing peasantry to a labouring class”, while at the same time ensuring that
the “labouring class” did not become ‘fully assimilated and proletarianised” (1981:16).

In order to ensure that mine workers were not fully proletarianised, mining capitalists
favoured the retention of segregated reserves. Segregated reserves would ensure a cheap
labour supply while confining migrant labourers to their families in the reserves. The
farmers, for their part, were opposed to the reserve policy, as they saw reserves as, among
others, providing ‘a refuge for labourers who deserted from the farms” (1981:13). They

preferred a = master/servant’ relationship between farmers and workers (Lacey 1981:18).
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The Glen Grey Act had three purposes - a land tenure arrangement, labour tax and a
system of local government. With regard to land tenure, the Act introduced individual
tenure based on surveyed allotments of four or five morgen*®. There were, however,
restrictions on the alienation of land and also the liability of forfeiture in the case of non-
beneficial occupation (Hendricks 1990). When the Glen Grey Act was extended to the
Transkei, this land tenure system no longer became a central objective. The labour tax,
on the other hand, was meant to relieve the Cape Government of the costs of
administering the Transkei (Bundy 1987:141; Tabata 1950:107). Rhodes also saw the
purpose of the labour tax as a ‘gentle stimulant ...to remove them (the natives) from a

life of sloth and laziness” thus teaching ‘them the dignity of labour”. (Quoted from

Tabata 1950:106-7). However, there was so much opposition to its introduction that it
was dropped in 1905. It is the council system that was implemented and extended to
many rural areas in the reserves well into the twentieth century. The council model, like
Shepstone’s model in Natal, relied on practices of ‘tracial exclusion and paternalism”

(Bundy 1987:140). However, unlike Shepstone, traditional authorities were not an

integral part of Rhodes’ strategy.

By advocating the District Council as a separate institution for Africans, Rhodes was
clearly a champion of segregation, rather than assimilation, even in the Cape. His
reference to keeping the minds of natives occupied with ‘local affairs” was colonial. We
have seen in the previous chapter how the French Governor Colonel advocated the
retention of traditional institutions that would deal with ‘little affairs”. ~Mamdani
(1996:53) gives a particular twist to * indirect rule’- that of Native Authorities in which
the * chief” was pivotal. Yet, as Chege (1997) has pointed out in his review of Mamdani’s

Citizen and Subject, the use of ‘local rulers to buttress colonial rule ...has been inherent

in the definition of colonialism.” Thus, unlike those who argue that the Cape system was
a form of direct rule through magistrates (Evans 1997), this study would argue that the
proposed District Councils and the headman system were indeed a form of indirect rule,

albeit not through traditional authorities as in Natal.

% One morgen is 0.8 ha.
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The Act was tested in the Glen Grey District.*” The Glen Grey Council was made up of
twelve members. The Governor nominated half of these members, while three each were
elected by members of the Locations Boards of Glen Grey and Lady Frere.*® The
Magistrate presided over meetings and decisions and resolutions were subject to the
approval of the Governor. The Resident Magistrate chaired council meetings. The term
of office was three years. Provision was made for funds to be raised through a levy on
landowners, who were male. The funds were to cover administration expenses,
construction and maintenance of roads and bridges, tree planting, eradication of noxious
weeds and the establishment of industrial and agricultural schools (Hammond-Tooke

1968:461).

Cecil John Rhodes had great visions about what the Act could achieve, telling his
colleagues in the Cape House of Assembly: ‘Indeed, you may say this is a Native Bill for
Africa. You are sitting in judgement on Africa” (Quoted from Bundy 1987:139)*°. Soon
after the promulgation of the Act, a proclamation flowing from it established councils in
the southern Transkei areas dominated by amaMfengu. This provision was implemented
in 1895. In 1899, another proclamation was issued, extending the system to the District
of Centani. By the time of the Union of South Africa in 1910, the system had been
extended to East Griqualand.

There were significant changes in the composition and election of the Council. The
membership of the Council was halved, from twelve to six members per district. Four of
the members were nominated by the headmen of the said district, at a meeting chaired by
the Resident Magistrate, while the remaining two were appointed by the Governor. The
Resident Magistrate chaired meetings and was also ex officio an additional member. The
meetings of the Council were held quarterly. The duties and powers of these councils
were by and large the same as the Glen Grey Council. The establishment of four district
councils in southern Transkei in 1895 led to the introduction of the Transkei General

Council. The latter body comprised the Chief Magistrate of Thembuland and the

7 Until 1975, the Glen Grey district fell outside the Transkei and was part of the Ciskei.
* The Location Boards were themselves made up of appointed members.
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Transkei, the magistrates of the southern Transkei districts with councils and eight
African members, two of each nominated from the districts. When the Act was extended
to East Griqualand, there was a change in the name of the Transkei General Council.
This body became known as the Transkeian Territories General Council. The Xhosa
name was iBhunga (or a private conference). This body met on an annual basis in
Umtata. The Chief Magistrate of the Transkeian Territories was the chairperson of its

meetings.

Implementation of the council system proved to be more problematic than Rhodes could
have imagined. Firstly, the process was interrupted during the Anglo-Boer war of 1899-
1902. From the end of the war in 1902 up until the creation of the Union of South Aftrica
in 1910, the Act was further extended, as noted, to East Griqualand. It could not be
extended to other areas. One of the main reasons for the delay in implementing the Act
was the wide scale rejection of its provisions, including that of the council system (Bundy
1987:141-155). It is worth noting that hitherto members of the council were nominated,
and not elected by taxpayers. The exclusion of taxpayers became a source of
disgruntlement. A select committee of the Cape Assembly was appointed in 1903 to
assess the council system. A labour agent of Idutywa, who was also the chairperson of

the Transkei Vigilance Association, E. Mamba, told the committee:

The councils in the Transkei ...are appointed by the headmen, and not by the
people. ... The Government take it that they represent the people, whereas they
only represent the headmen. ... I know for a fact that if the appointment of
Councillors was in the hands of the ratepayers, a better feeling would exist in
favour of the Glen Grey Act. ...(Quoted from Hammond -Tooke 1968:462).”°

In 1906 the Location Boards were abolished in the districts of Fingoland where councils
existed. The system of nominating members entailed the election by ratepayers of three
representatives among registered holders of land in a location. The election would take
place at a meeting presided over by the ubiquitous magistrate. These representatives

would then nominate four members and forward the names to the Governor-General for

¥ See also Tabata (1950:107).
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approval. The Governor-General would nominate two members to make the six required
members. This * electoral college’ system was extended to unsurveyed areas in 1913. In
these areas, as noted, popular participation was not possible given that the headmen
nominated the four candidates. According to Bundy, this electoral college was a
‘toncession won by the resisters” who were ‘in favour of district councils that were
popularly elected rather than those nominated by headmen” (1987:156). By 1925, the
electoral college system was extended to all districts, except Phondoland. In Phondoland,
as will be seen below, the Paramount Chief was responsible for nominating two of the

four members.

It is worth pointing out that the Glen Grey Act did not disenfranchise Africans who
already had franchise. However, given that the Glen Grey titles were not recognized as
property qualifications, the Act prevented many Africans from obtaining the franchise,.
The issue of a qualified franchise for Africans became a bone of contention between the
British and Afrikaners when they decided to establish the Union of South Africa. It was
raised soon after the end of the South African War/Anglo-Boer War) by the South
African Native Affairs Commission of 1903-5. This Commission sought to replace the
Cape franchise with a system of separate representation of Africans in the legislatures
of all the four colonies (Walshe 1987:43). However, at the time of Union in 1910, the

Cape franchise was retained. But that was not the end of the debate on this issue.

At first glance, the council system appears to have been a radical plan to transform rural
local government by, inter alia, democratising its representation through the election of
some of its members. However, this partially elected representation was only at a district
and territorial level, not at the grass roots * location’ level. At this level, the notion of
elected representatives did not feature at all. Power was concentrated in the hands of un-
elected and compliant traditional authorities and headmen. No other structure existed at
this local level of the location. But, as we have seen, headmen and traditional authorities

were accountable to the all-powerful magistrate operating a magisterial district level. It

%% As will be seen when dealing with the case study of Xhalanga, the question of the exclusion of ratepayers
was raised as one, though not the only reason for the rejection of the Glen Grey Act in the District.
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has been shown above that all headmen were responsible to the magistrate, and the same
magistrate presided over the District Council and participated in the iBhunga in Umtata.
In so far as rural people could appeal against sentences imposed by chiefs and headmen,

the magistrate, to whom the appeals were lodged, had the final say.

From Union to Apartheid: the segregation period

Evolution of policy on rural location government and ‘native administration’

The Union of South Africa in 1910 brought together the different systems of
administering Africans as shown in the previous section. The short-term compromise
was to continue extending the qualified franchise to Africans in the Cape, but not to
Africans in the other provinces. This compromise did not stop the promulgation of one
of the key pieces of legislation after the Union that laid the basis for territorial
segregation and, later, apartheid, namely, the Natives Land Act of 1913. This Act
restricted Africans to the reserves where they could have access to, but not necessarily
own land, especially in the rural areas. It should be borne in mind that the 1913 Act did
not make any significant difference to the Cape where Africans were already in
‘r eserves’. The Act was particularly directed towards Africans in the former * Boer
Republics’. Given the small size of land promised in the 1913 Land Act, about 7% of the
total land, the Beaumont Commission was later established ‘to assess the extent of

African needs and find the land for release” (Davenport and Hunt 1974:32).

In the rural areas of these reserves, the Cape system of local government, the district and
territorial council (iBhunga) was endorsed. The Transkei became the testing ground.
Setting up Councils in the remaining districts of the Transkei after 1910 turned out to be a
rather long and complex process taking just over two decades. The case study of
Xhalanga, which is discussed in later chapters, will demonstrate the kinds of problems
encountered in introducing a district council in the area. The extension of the system to
Phondoland was also involved and led to a different set of arrangements for this

particular area. Initially, a Phondoland General Council was established in Western
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Phondoland in 1911. It was only almost twenty years later, in 1927 that this Council was

extended to Eastern Phondoland.”!

The composition of the Phondoland General Council was made up of the Chief
Magistrate, as well as the presiding officer, the Magistrates of the various districts,
councillors from each of the various districts and the two Paramount Chiefs of Western
and Eastern Phondoland as ex officio members.”> The General Council also met once a
year, ‘Usually a few weeks after the Transkeian General Council session” (Hammond -
Tooke 1968:463). The next move was to combine the two General Councils of
Phondoland and the Transkeian Territories. Although under discussion from 1917, it was
only in 1929 that earnest efforts were made when Paramount Chief Victor Poto and his
councillors committed themselves to the process. Following a convention in Umtata in
September 1929, the two General Councils endorsed the decision to amalgamate in 1930.
In January 1931 the United Transkeian Territories General Council (UTTGC or Bhunga)
was established. By this time, all districts in the Transkei had established District
Councils. This included Xhalanga, which was the last district to accept the District
Council.”® In 1932 all the Transkei District Councils sent representatives to the UTTGC
(Spiegel 1992:35). The Bhunga dealt with a wide range of issues such as education,
roads, agriculture, irrigation, customary law, and limitation of stock. Important to note,
though, is that the UTTGC ‘was in essence purely advisory and that, while it certainly
voiced Native opinion, it had no real power of its own” (Rogers 1933, as quoted in

Hammond-Tooke 1968:462).

Although iBhunga was initially established to marginalise traditional authorities and
create a platform for mainly educated Africans, this objective was not achieved as
planned. It has been demonstrated above that Paramount Chiefs in Phondoland, in
particular, were active participants in the council system. It is important to state, though,

that their role was restricted (Mbeki 1984:35). Of the six members of the district council,

>! Beinart (1982:120) argues that the council system was imposed on Eastern Phondoland.

> Western Phondoland comprises the districts of Libode, Ngqeleni and Port St John’s, whereas Eastern
Phondoland comprises Bizana, Flagstaff, Lusikisiki and Tabankulu. Each of the seven districts nominated
three councillors to the General Assembly.
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the Paramount Chief nominated two members. The Governor-General nominated two of
the remaining four members, while the rest were elected by ratepayers. The role of
ratepayers in Phondoland was also severely restricted, thus imposing severe limitations
on the democratic process of electing representatives. The involvement of the Paramount
Chiefs of Phondoland in the nomination of members of Council, was specific to
Phondoland, and did not affect the Paramount Chief of Thembuland. However, at the
level of the Bhunga, all three Paramount Chiefs attended ex officio. The composition of
the Bhunga after amalgamation was thus made up of the three Paramount Chiefs,
Magistrates from the various districts and three representatives from each of the 26
District Councils. The Chief Magistrate presided over meetings. This made a total
number of 108 members. As Hammond-Tooke noted, this number represented “a White -
African ratio of 27:81, and an elected-official ratio of 78:30” (1968:464). Over time, the
Bhunga had a fair representation of traditional authorities and headmen, coming in either
as nominations by the magistrate or elected by rural taxpayers (Hammond-Tooke 1968;

1975).

Phondoland was treated differently from the other areas with regard to the nomination of
members of the District Councils. One reason for this may be, as has been discussed, that
Phondoland was the last to be annexed in 1894. By the end of the century,as Beinart has
found, ‘the headmen had not become nearly so central in the administration of the
Phondoland districts as they were in some other parts of the Territories. Magistrates still
consulted with chiefs on important matters and were aware that the support of the chiefs
was important if administrative action ...was to be successful” (1982:38). In addition,

according to Hendricks, colonialists pledged: ‘Not an inch of your land shall be touched

if you come peaceably under the Government” (Quoted in Hendricks 1990:62).

The above clearly demonstrates that traditional authorities in Phondoland were in a much
stronger bargaining position than in other districts in the Cape. At first glance, this seems
to strengthen Ismail’s contention cited in the previous chapter that ‘the institution has

shown an amazing degree of resilience” (1999:1). However, in line with the argument of

>3 See the Xhalanga case study below.
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this study, traditional authorities were junior partners and were careful not to marginalise
themselves from the colonial structures. While they were suspicious that the council
system would rob them of their powers, they did not oppose it, but rather sought better
terms and concessions for themselves (Beinart 1982:118). Traditional authorities

survived only in so far as they were prepared to collaborate with colonialists.

The first major legislative attempt to bring uniformity to rural local government in terms
of the application of iBhunga to the rest of the country was the promulgation of the
Native Affairs Act of 1920. This Act extended the council system to eight districts in the
Ciskei, Mafeking, Marico, Taung and Rustenburg, six districts in the Northern Transvaal
and two in Natal. The Act also made provision to set up General Councils in these

districts. According to Mbeki:

Africans in reserves elsewhere in the country were brought to the Transkei by
the government to see how good the Bhunga system was. The Ciskei General
Council was formed after the Transkei model, and attempts were made to bring
Zululand and the Transvaal reserves into line by the Native Affairs Act of 1920
(1984: 34).>*

It must be noted, though, that apart from the Transkei, it is only in the Ciskei that a
General Council was established. The rest of the country was overtaken by political
events, in particular, the introduction of Bantu Authorities in the 1950s (Hammond-

Tooke 1968: 463, footnote 16).

Traditional authorities were also prominent in iBhunga even outside Phondoland. This
was the case, as will be seen below, particularly from the 1930s. Hammond-Tooke
claims that by the 1940s and early 1950s, about 76% of councillors were ° chiefs’ or
headmen, the majority of whom were elected, with educated Africans making up a mere
9% of members (1968:466). One of the reasons educated people were not enthusiastic
was that the advisory powers of iBhunga made it unattractive to them. At the same time,

in the 1930s, when iBhunga was fully operational, there were already political

** Hammond-Tooke claims that the General Council was, outside the Transkei, only implemented in the
Ciskei (1968: 463, n.16).
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organisations that provided a more challenging forum for educated people than iBhunga.
These were the African National Congress (ANC), the Communist Party of South Africa
(CPSA) and the All African Convention (AAC), which was established in 1935. The
domination of iBhunga by traditional authorities and headmen made it easier for the
notion of Bantu Authorities to be accepted by iBhunga in the mid-1950s (Hammond-
Tooke 1968:467).

In the meantime, territorial segregation and efforts to remove Africans from the common
voters’ roll received a major boost when the Pact Government, composed of the South
African Labour Party and the National Party, came to power in 1924. In addition, the
coming to power of the Pact Government created conditions for the establishment of a
uniform system of * Native Administration’. Hitherto, the Cape and Natal continued to
practice their pre-1910 policies, a system of indirect rule through appointed traditional
authorities emanating from the Shepstone era with respect to Natal, and headmen under
White magistrates in the Cape.”> In Natal, the Governor-General was called the
Paramount Chief, whereas in the Cape White magistrates were accountable to the Chief
Magistrate. What the Governor-General and the Chief Magistrate shared in common was
that they ruled by decree, through proclamations published in the Government Gazette
(Mamdani 1996:71).

The leading ideological figure in the Pact Government was General Hertzog, the leader of
the National Party, an ardent opponent of the Cape qualified franchise, and a proponent
of territorial segregation and ' native’ representation in Parliament’® To achieve these
objectives, in 1926 Hertzog tabled three bills on ' native affairs’, the Native Land Act
Amendment Bill, the Union Native Council Bill and the Representation of Natives in
Parliament Bill. These bills, however, were sent to a Select Committee, but were too late

to be handled in the 1927 session, and thus delayed (Davenport 1987:294).

> 1t will be recalled that some of these headmen were appointed from the ranks of those traditional
authorities who were prepared to collaborate with colonialists.

*% Hertzog had earlier resigned from the Union government in 1912 and formed his own party, the National
Party.
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The ideal of achieving uniformity in ' native administration’ was given a further boost
with the introduction of the Native Administration Act in 1927 (Evans 1997:180).”7 In
terms of the Act, chieftaincy in a modified form came to be seen by segregationist
ideologues as a means to defuse agrarian and industrial class conflict in the 1920s. The
intention was to shore up the remains of the chieftaincy in a countrywide policy of
indirect rule, which would allow for the segregation of the administration of justice
(Hendricks and Ntsebeza 1999). According to Jack and Ray Simons, Hertzog and Smuts
had agreed ‘that it had been a great mistake and evil on the part of previous
administrations to neglect tribal law, undermine the authority of chiefs, and deprive them
of the power to restrain their young men” (1983:345). Section 2(9) of the Native

Administration Act gives chiefs and headmen wide powers. The section reads:

Any person obstructing any officer, chief or headman in this section mentioned,
in the lawful execution of his duties or disobeying any lawful execution of his
duties or disobeying any lawful order of or willfully insulting such officer, chief
or headman while acting in the course of his duty or willfully obstructing the
proceedings of any meeting lawfully convened by such officer, chief or
headman in connection with his duty shall be guilty of an offence; and, in
addition, any person who willfully insults any such officer, chief or headman
while presiding over a meeting convened by him in connection with his duty or
willfully obstructs the proceedings of such meeting may be removed therefrom
and, if necessary, detained in custody by order of such officer, chief or headman
until the conclusion of such meeting.

This section was to be extensively used against those who opposed Bantu Authorities in
the late 1950s and early 1960s (see Tsotsi 1989). However, the power of traditional
authorities was to be limited, with the state enjoying ultimate control (Beinart 1982:122).
The Native Administration Act designated the Governor-General as the Supreme Chief of
all natives in the Shepstonian tradition (Walshe 1987:110). The despotic powers of the
Governor-General to rule by proclamations were extended.”® The Governor-General had
extensive powers, including the power to ‘divide” or “ama Igamate” tribes, to ‘tonstitute

a new tribe”; to ‘treate and define pass areas within which natives may be required to

carry passes’, and to ‘prescribe regulations for the control and prohibition of the

*7 The Bill was gazetted in 1925.
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movement of natives into, within or from any such areas” To crown it all, the Act gave
the Governor-General powers to appoint a White Native Commissioner, his assistant or a
chief - ‘the entire Native Administration”, according to Mamdani (1996:71).

Davenport’s succinct account is worth quoting at length:

(The Governor-General) was made Supreme Chief over all Africans, with the
authority to appoint native commissioners, chiefs and headmen, define tribal
boundaries, alter the composition of tribes, and move tribes or individuals at will
‘fr om any place toany other place within the Union upon such conditions as he
may determine’ provided Parliamentary approval was obtained if a tribe - as
distinct from an individual - objected. His powers were also made to cover the
registration and ultimate control of African-owned land, and all judicial
procedure affecting Africans, both civil and criminal, through a separate system
of courts surmounted by a Native Appeal Court, which was given the right to
refuse appeals from its own judgements to the Appellate Division in
Bloemfontein. (1987:294-5).

Mamdani has observed that in the Cape the Governor-General did not rule as the
Supreme Chief over Cape ' natives’; he did so as a High Commissioner. The reason for
this is that White magistrates, not chiefs, continued to administer customary law in the
Cape. According to Mamdani (drawing from Dubow 1989): ‘it was the ° desperate
opposition’ of the Cape authorities * to any increase in the judicial powers of the chiefs’,
whether in Transkei or Ciskei, that was ° largely responsble for excluding the Cape
Province from the aegis of the * Supreme Chief” (1996:72)°. Magistrates responsible for
native affairs in the Cape were under the Department of Native Affairs, and not the

Department of Justice.

The segregationist project was taken a step further with the notorious 1936 Acts, the
Representation of Natives Act and the Native Trust and Land Act. The former Act
effectively deprived Africans in the Cape of their common roll franchise. While Africans
on the voters’ roll could remain, no further registration was possible. Africans were
given a right to elect four White senators. Further, the Act established a toothless,

advisory body with no executive powers at all, the Native Representative Council (NRC),

*% Evans makes the point that rule by proclamation “had long been accepted as an important aspect of
administration, both in Natal and in the Transkeian territories” (1997:180).
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which met once a year for the detailed examination of projected legislation and general

discussion (Walshe 1987:118).%°

The Native Trust and Land Act, on the other hand, provided for the purchase of
additional land, called 'r eleased areas’ for consolidation of the Reserves. This would
bring the total size of land in the Reserves to a mere 13%. In terms of this Act, rural
people applying for land would be granted a * permit to occupy’ (PTO), or the certificate
of occupation, as proof that the piece of land had been allocated to the holder of the
document. Section 4 o f Proclamation No. 26, 1936, as amended, empowered the
magistrate to grant permission: “To any person domiciled in the district, who has been
duly authorised thereto by the headman (later, under apartheid, tribal authority), to
occupy in a residential area for domestic purposes or in an arable area for agricultural
purposes, a homestead allotment or an arable allotment, as the case may be.” In terms
reminiscent of the * one man, one lot’ land tenure system of the Glen Grey Act, the
allocation of land, according to the Act was, inter alia, subject to the following condition:
‘h ot more than one homestead allotment and one arable allotment shall be allotted ...to

any Native, provided that if such Native is living in customary union with more than one
woman, one homestead and one arable allotment may be allotted for the purpose of each

household”, !

The PTO system entitled the holder of the site to remain in occupation until his death and
to elect the person to whom he would like the site to be allocated on his death.® In
theory, the holder’s rights could be forfeited for the following reasons: failing to take
occupation or to fence within a year of allocation; and non-beneficial use for two years.
In practice, the above conditions were often not adhered to. At the same time, while the
PTO guaranteed its holder permanent occupation, the holder thereof was vulnerable. For

example, PTO holders could be forcibly removed if the government, the nominal owner

> See also Evans (1997:180-181).

%*Walshe (1987:118) notes that while in theory the NRC could draft its own bills, this did not happen in
practice.

%! It can be seen that the Proclamation arising out of the 1936 Act condoned and promoted polygamy.

%2 Land was only allocated to married men.

54



of land, deemed fit. This was the case when the government introduced its Betterment
and Rehabilitation Schemes, or when development schemes, such as irrigation schemes,
tea factories, and nature reserves were introduced. Some PTO holders were victims of
banishments, in which case their houses would be demolished, often without
compensation and recourse to law. Finally, PTOs were not recognised by financial

institutions as collateral.

The systems of iBhunga, traditional authorities and headmen were affected by the
government’s introduction of the Betterment or Rehabilitation Schemes. These were
conservation initiatives, initially outlined in 1939, which involved measures aimed at
livestock limitation and soil conservation (Hendricks 1990; Chaskalson 1987; McAllister
1986; De Wet and McAllister 1983; Moll 1983). The issue of conservation became a
subject of debate in the United Transkeian Territories General Council in the early 1930s.
Fred J. Kockott, the Chairman of the District Council of Xhalanga, moved a “Notice of

Motion” which read:

The Chairman, District Council, Xhalanga, to move:-

* That with a view to combating the evils of soil erosion in particular and also
with a view to improving the grade of stock in the Native locations in these
Territories and the pastoral conditions generally therein, the Government be
respectfully requested to provide legislation:

(1) imposing levies upon all classes of stock graduated according to number,
with provision for exemption for minimum numbers:

(2)  making provision for the establishment of location bodies and the
investment therof with

(a) a measure of control of the funds accruing from such levies, and

(b) the management of their commonage’ (Pim 1933:76).

Kockott’s argument was based on the view that “all classes of stock are inc reasing at a
rate which has already burdened the commonages, and further similar expansion of the
numbers will be a calamity of the first importance”. He concluded: ‘Unfortunately our
grazing grounds have not increased and I will prove that to-day they are already carrying
twice their capacity” (Pim 1933:77). Instead of recommending that additional land be

made available for grazing, Kockott suggested that there should be stock limitation that
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entailed that ‘scrub” stock would be replaced with ‘quality” stock. While claiming,
insultingly, that ‘it is characteristic of the Natives that they are happy-go-lucky; an
admirable trait if not overdone”, Kockott argued that there was a need to ‘frame

legislation which would save the Natives” (Pim 1933:78-9).

As indicated, the government adopted these conservation measures in 1939. After the
Second World War, the Secretary for Native Affairs, Mr D.L. Smit, presented the scheme
to iBhunga in the Ciskei in 1945. He assured his audience that the scheme would provide
“a better life for the inhabitants * in the future” (Quoted from Tabata 1950:90). In reality,
Tabata argued, the scheme meant a radical reduction of their already sadly insufficient
stock. The problem, according to Tabata, was not overstocking, but understocking and

land hunger (1950:90)**.

No serious policy shifts took place until the introduction of Bantu Authorities after the
National Party came to power in 1948. Hammond-Tooke, while pointing out numerous
shortcomings, has argued that the council system had ‘positive advantages”. According
to him, the system ‘gave a valuable training in the problems and conduct of local
government and in the procedure of meetings”. It also acted as a moderate pressure
group. ‘It seems potentially at least”, Hammond -Tooke concluded, ‘the Council System
had the promise for effective development if its powers had been considerately increased,
although, in a sense, the granting of greater powers to District Councils would have
conflicted with the autonomy of the District Magistrates” (1968:473). Bundy, on the
other hand, has pointed out that historically the council system provided an important
precedent and forerunner to the system of Bantu Authorities introduced in the 1950s and
subsequently expanded as the Bantustans (Bundy 1987:141). It is not clear from
Hammond-Tooke who the beneficiaries of these ‘positive advantages” were. What has
been shown in this section is that the original intention of using the council system to
attract intellectual and African leaders failed dismally, and the system ended up being an

instrument of appointed chiefs and headmen.

% The ‘inhabitants”, here, referred to Africans in the * reserves’.
% See also Evans (1997:177); Drew (1996).
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Forms of resistance against iBhunga, traditional authorities and headmen during the
segregation period

Apart from the lack of interest shown by educated Africans towards iBhunga, rural
people were suspicious of it. As Hammond-Tooke has argued, the main point of friction
appears to have been the * development’ work ofiBhunga, particularly its agricultural and
rehabilitation schemes. These involved unpopular measures such as the culling and
dipping of stock and the castration of scrub bulls and fencing (Hammond-Tooke
1968:471). Elliot Tonjeni, the assistant Provincial Secretary of the ANC, wrote a series of
articles on ‘conditions in the Transkei Native Territories” for Umsebenzi (South African
Worker), the organ of the Communist Party, S.A. Section of the Communist International

in 1930. The system of iBhunga was one of his initial targets.

It is worth noting, though, that while the ANC, Industrial and Commercial Workers’
Union (ICU) and the CPSA had had moderately friendly relationships in the mid-1920s,
by the late 1920s (at the time of Tonjeni’s articles), this had changed. These
organisations were divided primarily around the 1928 Native Republic, but also, as will

be seen, around the question of traditional authorities (Drew 2000:98-99).

Tonjeni’s articles on iBhunga address the theme of, ‘How the Bunga Works as an Agent

of White Imperialism” ® Tonjeni accused iBhunga thus:

You will find under the Bunga System that millions of Natives are either fined
by the Magistrates or sent to gaol for failing to clean their lands. I have paid the
same fine twice. ... The taxes for dipping cattle under the Bunga System vary
from 6 to 1/- a beast a year. Should any native fail to dip his stock, he must be
arrested and be put in goal or fined. Millions of Natives, male and female have
been severely punished under the Dipping Regulation. ... Between the end of
last year and the beginning of this year, the police shot and killed a Native
namec}%Tana Nompalweni in the district of Pombu (sic) for failing to dip his
cattle.

5 Umsebenzi, 12 September1930.
% Umsebenzi, 19 September 1930.
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Tonjeni was not impressed by the claim that iBhunga had constructed and controlled
roads. According to him, ‘Such roads are made at the expense of monies robbed from the
defenceless Natives. About 95% of the Native population in the Native territory do not
worry about roads. These roads are of great use only to about 5% of Natives who have
ox wagons, and to that class of whites that fly about the country on beautiful motor-

67
cars”.

One of the problems was the perception that councillors did not communicate and
provide leadership.®®* The involvement of magistrates and the Chief Magistrate in
iBhunga seems to have pacified councillors. In this regard, Tonjeni narrated this story

about his father:

My father is a Councillor and has been for more than 9 years. When they attend
the Bunga they do not oppose the Magistrates, Chief Magistrate and other white
exploiters. They only wait for the Bunga to fill their pockets with gold. If the
Bunga would be attended by people who are distinctly opposed to oppression
and who are prepared to represent the real interest of the squeezed Natives,
perhaps it would be of some use.*’

This problem was compounded by the fact that those elected were predominantly chiefs
and headmen, who were also salaried by government, and thus found it extremely
difficult to criticise policy or provide dynamic leadership. As early as 1930, Tonjeni was
emphatic: ‘Unless we fight for the compl ete abolition of the system of granting pay to the

chiefs, they will always represent the views of the Government”, ”°

The introduction of the Rehabilitation Scheme in the 1940s further discredited iBhunga.
The latter supported the Rehabilitation Scheme. The people of the Transkei, where the
implementation of the scheme was piloted, rejected the scheme and thus iBhunga.
According to Tabata, a leader of the All African Convention (AAC), rural people ‘Saw

the scheme as a new Nongqause’' which would render vast numbers of the people a prey

7 Umsebenzi, 19 September 1930.

% This will also be clear when we consider the case study of Xhalanga.
% Umsebenzi, 19 September1930.

7 Umsebenzi, 12 September 1930.

! This refers to the cattle-killing episode of 1877 (see Peires 1989).
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to the vultures of labour, without land, without cattle, without rights of any kind” (Tabata
1950:90). Reporting on events in the Ciskei, a delegate to the Non-European Unity

Conference in 1948 announced:

The people are kicking against this Rehabilitation Scheme. But in the fight they
find their own headmen and chiefs and the Bhungas ranged against them, as well
as the Government officials. In their despair they resorted to violence against
the officials who carried out the Government order, failing to understand the real
forces against them. ... The people have voluntarily formed Location
Committees against their headmen and Bhunga to assert their right to decide
how they should own their land” (quoted in Tabata 1950:91).

There was also resistance to the Rehabilitation Scheme in other parts of the Ciskei and
Transkei such as AmaXesibe (Mt Ayliff), Phondoland, Peddie, Middledrift, Debenek
(Tabata 1950:92). Tabata has written that ‘the biggest and most representative gather ing
of Africans seen in the Transkei for many years”, held in Umtata in January 1947 under
the joint auspices of the Transkei Organised Bodies (T.O.B) and the Transkei Chiefs’ and
Peoples’ Association, revealed ‘4 rift in the whole of the Transkei ...betwee n the people
on the one side and the chiefs, headmen, Bhunga members and the M.R.C’s on the other”

(1950:93).

Chiefs and headman in the rural struggles of the segregation period

Hammond-Tooke (1975) has argued that the marginalisation of traditional authorities
ironically boosted their standing among their constituencies. The reason for this was that
they, unlike government appointed headmen, were not directly implementing the policies
of the colonial administration. Clearly influenced by Hammond-Tooke, Evans argues: ‘It
was not chiefs but headmen who were most directly impacted by the politicization of
peasant society. Direct rule relieved chiefs of direct responsibility for unpopular
administrative measures, transferring the burdens of the intercalary position to the
headmen who served as the official interlocutors between magistrates and commoners”
(Evans 1997:222). But Evans was quick to point out that ‘thiefs were not completely

irrelevant to administration, (as) it was standard practice for magistrates to strike up
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cordial relations with chiefs and to rely on them to disseminate information and to

legitimize administrative measures” (Evans 1997:222).

Further, Evans has reminded us that despite the ‘formal omnipotence of the local
magistrate, layers of society lay beyond his immediate control, affording nodes where
Africans regulated their daily lives through institutions that predated the colonial period”
(Evans 1997:209). In this regard, colonialists could not dispense with the traditional
authorities and their institution entirely. This was especially true given that, as late as the
1930s, over 80% of Africans continued to live in rural areas (Beinart and Dubow
1995:10). What the precise role of traditional authorities was, especially given that they
were not, in the late 1920s, formally incorporated into the colonial administrative

structure, save as headmen, was never clear (Evans 1997:210).

This study argues that the introduction of the Native Administration Act of 1927, in
particular, effectively drew traditional authorities into the state apparatus. By the late
1920s, even well known traditional authorities such as Dalindyebo and Ndamase (Victor
Poto in Western Phondoland) were openly collaborating with government. For example,
Tonjeni reported that Chief David Dalindyebo complained to the Minister for Native
Affairs that, ‘the Natives ... did not want agitators, and they trusted that the Minister
* would put his finger upon them and shutter them”. These ‘agitators” were evidently
members of the Communist Party of South Africa who were active in the Transkei in the
late 1920s. In the same meeting, Chief Victor Ndamase is also reported as having
assured the Government Minister of the loyalty of the Natives”. This, according to
Tonjeni, was at a meeting of iBhunga, held in August 1930, where the Minister, Mr
Jansen ‘praised the Council or Bhunga system, which controls 4,000 miles of road, 1,500
dipping tanks, numerous plantations and irrigation works, all from monies provided by

the Natives themselves”, 2

Indeed, the extent to which traditional authorities were marginalized, and thus rendered

legitimate amongst their constituency in the colonial/segregation period is questionable.

7 Umsebenzi, 19 September 1930.
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Evans claimed that headmen ‘were commoners appointed to the position by the
department on the recommendation of the magistrate” (Evans 1997:223). Yet, as Beinart
has shown in the case of Phondoland, and as the case study of this thesis will show,
traditional authorities were also appointed as headmen. As such, these traditional
authorities were enlisted into colonial government administration. In this capacity, they
were compelled to implement government policies, including the hated Betterment
Scheme. These traditional authorities were thus neither marginalised nor could they

remain legitimate.

Gluckman’s depiction of the position of the * village headman’ in British Central Aftrica
applies, by and large, to the South African traditional authorities that were part of the

colonial administration:

The difficulties of the headman’ position are enormously aggravated in the
modern political system. In the past, he and his followers, with their neighbours
and the chief, held a common set of values. They do not accept the values of the
dominant modern authorities today: those of the British administration. Yet the
headman is a key official, is usually unpaid, in that administration ...he tries to
enforce the rules for he is liable to be punished if he does not, by fining,
imprisonment, and ultimately deposition. As he applies these unwelcome and
unacceptable rules, his position becomes subject to still greater strains
(1963:152).

We have seen how resistance to the Betterment Scheme and attacks on traditional
authorities and headmen demonstrated how difficult it was for traditional authorities and

headmen to meet their ‘Janus -faced obligations™, to quote Chege (1997).

But itis true that at the time of the introduction of the Bantu Authorities Act in 1951,
there were still traditional authorities who, although paid a monthly salary, were not
directly enlisted in the administrative arm of the colonial government. Interestingly,
Chief K.D. Matanzima was, until 1955, not directly part of the colonial administration.
The introduction of the Bantu Authorities Act, though, brought an end to this ambiguity.
As will be seen, traditional authorities were central to the apartheid Bantustan scheme

that was based on Tribal Authorities for the rural areas.
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Political organisations’ policies on the chieftainship

The first major African political organisation that was formed after the Union of South
Africa was the African National Congress (ANC), established in 1912. The opening
words of Pixley ka Izaka Seme, who played a major role in discussions that led to the
formation of the ANC, bear testimony to the prominent position of * chiefs’ in the ANC
agenda. He addresses his listeners as ‘Chiefs of royal blood and gentlemen of our race”

(Walshe 1987:33).” The seven Paramount Chiefs and Dinizulu of amaZulu were
‘adopted as Honorary Pre sidents”and an upper house of chiefs was established ‘in which

membership was to be for life” (Walshe 1987:35). Up until the early 1920s, traditional

authorities were supportive of the ANC and in turn enjoyed respect from the organisation.
They played a prominent role in preparations for the 1914 and 1919 ANC delegations to
Britain, protesting against the 1913 Natives Land Act and pleading for the intervention of
the British as the colonial power. Their support was mainly financial. Traditional
authorities of the Northern Transvaal, North-East Transvaal and the Swazi Regent were
prominent in this regard. Walshe reports that the Swazi Regent helped establish the
official ANC newspaper Abantu Batho, while traditional authorities in the North-East and
Northern Transvaal made generous financial contributions when funds were collected for
the 1914 and 1919 delegations. So dependent was the ANC on the financial support of
traditional authorities that when the 1919 delegation was ‘financially embarrassed in

Britain the reaction ...was to fall back once again on * the nobles” (Walshe 1987:210).7

In theory, the upper house had enormous, autocratic powers. During provincial and
national conferences, traditional authorities sat on a raised platform behind the ANC
executive, listened to debates, took up resolutions passed by the ‘lower house” (the ANC
executive), sat in council and delivered the verdict. The lower house could not debate the
verdict ‘as ordinary members could not resume discussion of an issue afte r the chiefs had
spoken” (Walshe 1987:210).” In practice, though, there does not seem to have been an

occasion where traditional authorities used their vast powers. At the same time, it

7 When the ANC constitution was drafted in 1919, the status of chiefs was entrenched in it.
™ See also Maloka (1996).
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appears as if the ANC did not intend to make traditional authorities prominent national
figures within the organisation. As Walshe has noted, the ANC did not elect traditional
authorities in its executive, and they were ‘Seldom involved” in deputations and

delegations (1987:213).

Where the ANC did not contest the power of traditional authorities was in the rural areas.
At this level, the ANC was not active and traditional authorities were seen as
representatives of rural people (Meli 1988). This position, coupled with the colonial
strategy of indirect rule, ensured that traditional authorities enjoyed unchallenged powers.
That the interests of chiefs and ANC supporters were not necessarily the same, as has
been demonstrated above, was largely ignored by the ANC. At a national level, it seems,
the relationship between the ANC and chiefs up to the 1930s suggests that it was

primarily based on the financial contribution of traditional authorities to the ANC coffers.

From the early 1920s, the enthusiasm and participation of traditional authorities in ANC
activities started to decline. By the late 1920s, only a handful attended the annual
conferences and the upper house seems to have effectively ceased to exist (Walshe
1987:211). There were attempts to revive their participation when the *Hertzog Bills’ and
the Native Administration Bills were published. A * Convention of Bantu Chiefs’ was
called. But the existence of the Convention of Chiefs was short-lived. By 1930, this
initiative had virtually collapsed. There are a number of reasons that contributed to the
decline of chiefly participation in the ANC. In the first place, the failure of the ANC in
its bid to contest the 1913 Land Act greatly dampened the enthusiasm of most traditional
authorities which had hoped that they would get their land back. The failure also
demonstrated that the balance of power greatly favoured government. In addition,
traditional authorities were under increasing pressure, especially in the 1920s, to choose
between the ANC and government. It will be recalled that after conquest, government
paid them a stipend. Accepting a stipend put them in a * Janusfaced’ position. It is, inter

alia, this leverage that government used to put pressure on them. We have seen in

7> See also Mandela (1995) on decision-making under * Tribal Democracy’ and Nash (1999) for a critiqueof
this form of democracy.

63



Tonjeni’s coverage above that even Paramount Chiefs from respectable backgrounds
found themselves openly collaborating with government. The other contributing factors
to the decline of traditional authorities’ support for the ANC were the issues that the
ANC pursued after the war, such as the pass laws and racial discrimination in the work
place. These issues had an urban bent in them and were not of direct relevance to chiefs

(Walshe 1987).

Maloka (1996) has recently reminded us about tensions between the ANC and traditional
authorities, especially as some members of the ANC became involved in organizations
such as the Industrial and Commercial and Workers Union (ICU) and the Communist
Party of South Africa in the 1920s. In 1926, Kadalie of the ICU strongly agitated for the
expulsion of communists, accusing them of being a ‘white man’ party’{Simons and
Simons 1983:432).7®  Like wise, the ANC conducted a witch-hunt against communists.
For example, James Thaele, the Lesotho-born provincial president in the Western Cape,
spearheaded the dismissal from the ANC of Ndobe and Tonjeni for advocating the
Communist party’s policies (Simons and Simons 1983:432-433).”” In April 1930 the
ANC replaced Gumede, who was sympathetic to the CPSA, with the more conservative
Seme (Drew 2000:113).

When Seme became President-General of the ANC in 1930, he sought to re-establish the
upper house. Under Seme’s leadership, the ANC was, organisationally (Lodge 1983) and
financially (Walshe 1987), at its weakest. Seme appealed to ‘our educated young men
and women not to lose contact with your own chiefs. You should make your chiefs and
your tribal councils feel that education is a really good thing. It does not spoil people nor
detribalize them” (Quoted from Lodge 1983:10). Recalling the role played by chiefs in
the establishment of the ANC, Seme stated:

The foundation of the African National Congress was laid at the great
Conference where all the principal chiefs and nearly all the chiefs in the land
were represented. Although I had the honour to be the initiator of this

76 The ICU expelled communists in December 1926.
77 See also Drew (2000:98-9) for a discussion of tensions involving these organisations.
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Conference, Chiefs Maama, Sayso, Molembo, Sekukuni, and others were the

men who really created Congress (Walshe 1987:33).
The financial contribution of chiefs in the 1910s was obviously still fresh in Seme’s
mind. Not only did he suggest that the upper house of chiefs should be revived and
integrated in the ANC, he went further to recommend that the upper house should also be
in complete control of the monetary affairs of the organization (Walshe 1987:254).
Despite this, Seme did not succeed. When Dr Xuma became president of the ANC in
December 1940, he made strenuous efforts to transform the ANC. In December 1943,
the ANC adopted a new constitution that, amongst other things eliminated the House of
Chiefs. According to Davenport, this body ‘had proved largely ineffective, espe cially
since the Native Affairs Department had discouraged chiefs from participation in

Congress activities” (198