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ABSTRACT

The research examined whether the services provided by the “sharing economy” platforms are
adequately dealt with by the current South African tax systems. In addressing this main goal,
the research analysed how the South African tax systems deal with the income and expenses
of Uber, Airbnb and their respective service providers. The research also investigated how
South Africa could classify “sharing economy” workers and how this would affect the
deductibility of the worker’s expenses. A brief analysis was made of the taxation of the “sharing
economy” businesses in Australia and the United States of America. These countries have
implemented measures to effectively deal with regulating the “sharing economy” businesses.
An interpretative research approach was used to provide clarity on the matter. Documentary
data used for the research consists of tax legislation, case law, textbooks, commentaries, journal
articles and theses. The research concluded that the current taxation systems have loopholes
that are allowing participants in the “sharing economy” to avoid paying tax in South Africa.
The thesis recommends that the legislature could adopt certain measures applied in Australia
and the United States of America to more effectively regulate “sharing economy” in South
African and remedy the leakages the current tax systems suffer, causing SARS to lose potential

revenue.

Key words: Income tax; value-added tax; sharing economy; Uber; Airbedandbreakfast
(Airbnb); Double Tax Agreements; place of effective management; permanent establishment;

employee vs independent contractor; tax opportunism
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CHAPTER 1: INTRODUCTION

1.1 Context of the research and problem statement

Over the past number of years, new models of production and consumption of goods and
services have emerged. The “sharing economy” is one such new model that has emerged in
recent years, mainly as a result of the Internet.! The term “sharing economy” covers a sprawling
range of digital platforms and offline activities.? The development of this business model has
largely been in response to the weak economic environment and the depressed labour market.?
People unable to find work or needing supplemental income use these platforms to earn income
from their labour and assets.

The term “sharing economy” lacks a common definition. According to Codognone, Biagi and
Abadie®, the term comprises of digital platforms often operating as two-sided markets that
match different groups of users and providers and enable the increase in scale and speed of
traditional transactions, such as selling, renting, lending, labour trade and the provision of
services. In many cases these platforms mediate activities involving peer-to-peer or peer-to-
business transactions that are not yet fully regulated. Currently, expressions such as the
“sharing economy”, “collaborative economy”, “peer economy”, “on-demand economy”,
“collaborative consumption”, “gig economy”, “gift economy”, “circular economy” and “access

economy” are used interchangeably to refer to very different digital platforms.® This thesis will

use the term “sharing economy”.

According to Schor, “sharing economy” activities fall into four broad categories.® These

activities comprise of the recirculation of goods, catering for the exchange of services, sharing

1JB Schor and CJ Fitzmaurice “Collaborating and connecting: The emergence of the sharing economy” (2014) 1.
In L Reisch & J Thogersen Handbook on Research on Sustainable Consumption. 2014. Cheltenham.UK: Edward
Elgar.

2 JB Schor “Debating the Sharing Economy” 2014. Great Transition Initiative. Available:
http://www.greattransition.org/publication/debating-the-sharing-economy (Accessed 6 April 2017).

3 D Satyajit “The sharing economy creates a Dickensian world for workers — it masks a dark problem in the
labour market” Independent Voices 12 February 2017. Available:
http://www.independent.co.uk/voices/sharing-economy-gig-economy-uber-airbnb-workers-rights-
a7575856.html (Accessed 21 June 2017).

4 C Codognone F Biagi and F Abadie “The Passions and the Interests: Unpacking the ‘Sharing Economy’” 2016
Available: http://publications.jrc.ec.europa.eu/repository/bitstream/JRC101279/jrc101279.pdf (Accessed 9
May 2017).

5 R Botsman “Defining the Sharing Economy; What is Collaborative Consumption —And what isn’t?” 2015.
Available: https://www.fastcompany.com/3046119/defining-the-sharing-economy-what-is-collaborative-
consumption-and-what-isnt?show rev_content (Accessed 6 April 2017).

6 Schor “Debating the Sharing Economy” 4-6.
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assets or space and using durable goods and other assets.” Of specific interest in this thesis is
the use of durable goods and other assets. The use of durable goods and other assets gained
dominance after the 2009 recession in America, when a company named Zipcar placed vehicles
in convenient urban locations, renting them out at an hourly rate. This approach became more
economically attractive and initiatives like that of Zipcar proliferated, leading to car rental sites,
bicycle-sharing and ride-sharing sites, such as Uber, Uber X and Lyft. This thesis will focus
on vehicle ride-sharing, specifically Uber and Airbedandbreakfast (referred to as Airbnb) in

the lodging sector.

Uber Technologies Inc. (with its headquarters in San Francisco, California) is one of the many
companies in the relatively new “platform industry”. The company provides a smartphone
application (referred to as the “app”) that serves as the intermediary between freelance cab
owners and people looking for a lift.° Uber itself does not own the cars; all it does is set the
fares charged for the rides.'® In exchange for creating and providing the app-based marketplace
for rides, Uber takes a portion of the gross fares (usually 20%, although this varies depending
on the market) generated by the drivers.!! The drivers have the freedom to decide whether and
when to open the Uber mobile app and accept ride requests from customers.? Uber drivers are

responsible for their own expenses, including fuel, equipment maintenance and repairs.

Airbnb Inc. (also with its headquarters in San Francisco, California) provides an online
hospitality service, enabling people to lease or rent short-term lodging, including vacation
rentals, apartment rentals, homestays, hostel beds or hotel rooms.*® The app is used in 191
countries, including South Africa. Like the vehicle sharing service, Airbnb levies fees or
commission from both the guests and the hosts in conjunction with every booking. The property

owners, also known as hosts, can rent anything from entire homes, to a room in a house or an

7 Codognone et al “Unpacking the Sharing Economy”.

8 Schor “Debating the Sharing Economy” 5-6.

9S Agarwal “Is Uber taking us for a ride?” 2014. Available: http://thinkbusiness.nus.edu/article/is-uber-taking-
us-for-a-ride/ (Accessed 9 May 2017).

10 Uber Newsroom “Insurance for Ridesharing with Uber” Uber Newsroom 10 February 2014. Available:
https://newsroom.uber.com/insurance-for-uberx-with-ridesharing/ (Accessed 21 June 2017).

11 Uber Help “How does Uber work?” 2017. Available:https://help.uber.com/h/738d1ff7-5fe0-4383-b34c-
4a2480efd71e (Accessed 20 April 2017).

12 Uberestimate “So, what is Uber?” 2017. Available: http://uberestimate.com/about-uber/ (Accessed 16 April
2017).

135 Oei and DM Ring “Can Sharing Be Taxed?” (2016) 93 Washington University Law Review 989. Available:
http://openscholarship.wustl.edu/law_lawreview/vol93/iss4/7 (Accessed 12 April 2017).
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air mattress in a living room.* Unlike Uber, the hosts decide on the price they charge and
manage their own personal rental calendar. Renters, by means of the smartphone app or the
website, input their travel dates and can then search through host listings based upon price,

location and amenities.'®

The “sharing economy” raises fresh issues with respect to tax compliance in South Africa.
Firstly, growth of the “sharing economy” has led to an increase in the number of
microbusinesses nationwide. This, in turn, has given rise to unique tax compliance challenges.
For example, most of these individual earners earn income amounts too small, relatively, to
justify the burden of keeping track of such income and expenses.® These low-income amounts
may cause “sharing economy” workers to pay less attention to the accuracy of their documents
when reporting their earnings. The other tax issue relates to the taxation of the commissions
earned by Uber and Airbnb. This leads to the question of what measures the South African
Revenue Service (SARS) can put in place to ensure that these microbusinesses and the

companies operating these services do not escape reporting and paying tax on their earnings.*’

Another issue that has surfaced in relation to the “sharing economy” is whether its workers are
independent contractors or whether they are employees for employees’ tax purposes. The issue
has been the subject of intense legal battles worldwide. Uber has alleged that its drivers are
independent contractors who are responsible for paying self-employment taxes. The distinction
between employees and independent contractors in this case has been difficult given that Uber
drivers do not quite fit into either of the traditional categories.'® It is submitted that there is a
need for this issue to be settled in South African law as this will impact on the responsibility
for the payment of the tax that is due by the service provider. Employees’ tax deducted from
earnings is a pre-payment of income tax®, with limitations on the allowable deductions that
the employee can claim (section 23(m) of the Income Tax Act?®). Independent contractors

submit an annual tax return, together with provisional tax returns.?* Some authors have even

14 ) Gorey “How to Make Money as an Airbnb Host” 2014.Available: http://www.thesimpledollar.com/how-to-
make-money-as-an-airbnb-host/ (Accessed 17 April 2017).

15 1bid.

16 Oei and Ring “Can Sharing Be Taxed?” 1008-1009.

7 1bid.

18 Ibid.

19 paragraph 2(1) of Schedule Four to the Income Tax Act, 58 of 1962.

20 Act 58 of 1962.

21 paragraph 19(1) (a) of Schedule Four to the Income Tax Act, 58 of 1962
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suggested that it might be time to develop the law by creating a third category of workers who

are subject to certain regulations.?

It is submitted that SARS may be losing tax revenue due to problems that may exist in taxing
the “sharing economy”. It is therefore important that an analysis is carried out that investigates
whether the application of the current legislation is adequate to deal with the challenges being

experienced in taxing the “sharing economy”.

Given the global nature of the phenomenon, taxation of the “sharing economy” elsewhere may
provide guidance. A comparative analysis was therefore made of tax law relating to the
“sharing economy” in America and Australia. These countries were chosen because of the
importance of their contributions on the subject. Several states in America have passed laws to
legalise and regulate ride-sharing apps. The new laws require Transport Network Companies
such as Uber to retain driver and trip records for a period ranging from one to six years.?® This
is assisting the Internal Revenue Service (IRS) check the accuracy of the income declarations
that are made by the drivers.?* In the lodging sector, the state of Virginia enacted legislation
that regulates Airbnb to ensure that users pay tax to the government and to ensure that there is

fair competition between Airbnb hosts and other accommodation providers.?®

Australia is currently implementing an E-tax system that will request information on all
payments made from the “sharing economy” companies and the records will be “electronically
matched” with the Australian Tax Office’s own information and data holdings to identify those
who are not complying with their tax obligations.?® Banks and other financial institutions have
started handing over detailed payment information regarding drivers and other users who have

not declared their income from using the sharing platforms.?” The Australian tax officials are

22 0ei and Ring “Can Sharing Be Taxed?” 1042-1045.

23 M Moran, B Ettelman, G Stoeltje, T Hansen and A Pant “Policy Implications of Transport Network
Companies” 2017. Transportation Policy Research Center 17-70F.

24 KE O’Connor “Along for the Ride: Regulating Transport Network Companies” (2016) 51 Tulsa Law Review 2.
Available: http://digitalcommons.law.utulsa.edu/cgi/viewcontent.cgi?article=2988&context=tlr (Accessed 11
August 2017).

25 E Boehm “Airbnb bill passes in Virginia, but won’t take effect until 2017” 2016. Available:
http://watchdog.org/259285/airbnb-virginia-bill-passes/ (Accessed 1 August 2017).

26 N Zhou “Tax office announces crackdown on Uber and other ride-sharing services” The Guardian. 13
December 2016. Available: https://www.theguardian.com/australia-news/2016/dec/13/tax-office-announces-
crackdown-on-uber-and-other-ride-sharing-services (Accessed 1 August 2017).

27 R Viellaris “Australian Taxation Office announces crackdown on ride-sharing services Uber, GoCatch and
Lyft” The Courier-Mail 12 December 2016. Available:
http://www.couriermail.com.au/business/companies/australian-taxation-office-announcescrackdown-on-
ridesharing-services-uber-gocatch-and-lyft/news story/c9ac3344651d3d2405053bc80ed2955a (Accessed 11
August 2017).
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analysing data from the taxpayers’ social media platforms to find out if their declared income
matches their lifestyle.?® These developments are helpful for the present study and certain
policies can be adopted in South Africa to simplify ways of declaring taxes and help identify
culprits who are evading their tax obligations.

1.2 Goals of the research

The main goal of the research is to investigate whether the services provided by the “sharing
economy” platforms are adequately dealt with in the current South African tax systems. In

achieving the main goal, the research addresses the following sub-goals:

I.  an analysis of how the current tax systems deal with the income and expenses of
Uber, Airbnb and the providers of the underlying services;
ii.  an analysis of how South Africa may classify its “sharing economy” workers for
tax purposes;
iii. a comparative analysis of how Australia and America are taxing the “sharing
economy’ activities;
iv.  recommendations relating to how the current tax structures can be amended to deal

with taxable income from activities in the “sharing economy”.

1.3 Methods, procedure and techniques

Taking the research problem, the goals and sub-goals formulated for the present study into
account, a qualitative research style was selected as the most suitable method to analyse how
the current tax systems deal with the income and expenses in the “sharing economy”.
Consequently, an interpretative research approach will be adopted for the present research as
it seeks to understand and describe.?® The research methodology to be applied can be described
as a doctrinal research methodology. This methodology provides a systematic exposition of the
rules governing a specific legal category (in the present case the legal rules relating to the
taxation of the “sharing economy”), analyses the relationships between the rules, explains areas

of difficulty and is based purely on documentary data.*

28 Ibid.

2% E Babbie and J Mouton The Practice of social research: South African Edition 2009.

30 MA McKerchar “Philosophical Paradigms, Inquiry Strategies and Knowledge Claims: Applying the Principles
of Research Design and Conduct to Taxation” 2014. Available:
http://www.asb.unsw.edu.au/research/publications/ejournaloftaxresearch/Documents/paperl vé6nl.pdf
(Accessed 25 June 2017).
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Documentary data will be used for the research and will consist of tax legislation, case law,
textbooks, commentaries and journal articles. Other sources will include internet sources and
academic theses that have investigated and analysed the issue of sharing economies. Non-legal
sources will also be consulted, since the topic has more dimensions than simply a legal
dimension. Additionally, a comparative research methodology will be used. The comparative
research will specifically investigate how developed countries, America and Australia, deal
with the “sharing economy” and what legislation they have put in place to regulate this new

sector.

The research is conducted in the form of an extended argument, supported by documentary

evidence. The validity and reliability of the research and the conclusions will be ensured by:

1 adhering to the rules of the statutory interpretation, as established in terms of statute
and common law;

2 placing greater evidential weight on legislation, case law which creates precedent, or
which is of persuasive value (primary data) and the writings of acknowledged experts
in the field,

3 discussing opposing viewpoints and concluding, based on a preponderance of credible
evidence; and

4 the rigour of the arguments.

As all the data are publicly available, no ethical considerations arise in relation to the use of

the data. Interviews are not conducted, and opinions are considered in their written form.

1.4 Chapter overview

The thesis is divided into five chapters. Chapter one served as an introduction to the thesis.
Chapter two discussed the definition of “gross income”, focusing on the concepts of residence,
source rules and what constitutes a “receipt” for purpose of “gross income”. Chapter three
discussed the deductions Uber, the Uber driver and the Airbnb host can claim. Furthermore,
the chapter determined how South Africa may classify its “sharing economy” workers as either
“independent contractors” or “employees” and how falling into either group will impact on the
deductibility of the workers’ expenses, their tax compliance requirements and the
responsibilities of their “employers”. Chapter four investigated the challenges South Africa is
experiencing in taxing the “sharing economy” and how these problems can possibly be

remedied. In doing so, the chapter analysed approaches that have been adopted by other

12



jurisdictions, specifically Australia and America, and considered whether the same approaches
could be adopted in South Africa. The final chapter, chapter five, concluded the thesis and

made recommendations on how the current tax legislation can be amended to more effectively
regulate and tax the “sharing economy” in South Africa.
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CHAPTER 2: “GROSS INCOME” AND THE “SHARING ECONOMY”

2.1 Introduction

Chapter one described the context in which the research is situated, defined the term “sharing
economy”, stated the objectives of the research, discussed the research methodology and
briefly outlined the chapters to follow. The present chapter addresses the first research
objective: an analysis of how the current South African tax systems deal with the income
accruing to Uber, Airbnb and their respective service providers. In doing so, the definition of
“gross income” is briefly discussed, focusing on residence, source rules and what constitutes a
“receipt” for purposes of “gross income” when taxing proceeds from the “sharing economy”

in South Africa.

2.2 “Gross income”

The calculation of a person’s taxable income commences with determining what constitutes
“gross income”.3! If a person does not have “gross income” or taxable capital gains, he or she
cannot be liable to pay tax.®? The definition of “gross income” makes a distinction between the
basis of taxation applied to tax residents and that applied to non-residents. Residents are taxed
on their receipts and accruals, irrespective of where it is earned, and non-residents are taxed on

income from a source within South Africa.®®

In terms of section 1 of the Income Tax Act “gross income”, in relation to any year or period

of assessment, means -

Q) in the case of any resident, the total amount, in cash or otherwise, received by

or accrued to or in favour of such resident; or

(i) in the case of any person other than a resident, the total amount, in cash or
otherwise, received by or accrued to or in favour of such person from a source

within the Republic,

during such year or period of assessment excluding receipts or accruals of a capital nature,
34

31 M stiglingh, A Koekemoer, L Van Schalkwyk, JS Wilcocks, RD de Swardt & K Jordaan Silke on South African
Income Tax (2015) 13.

32 p Haupt Notes on South African Income Tax 36 ed (2017) 17.

33 Section 1 of the Income Tax Act 58 of 1962.

3% Ibid.
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In principle, the first step in determining the normal tax liability of any natural person in South
Africa is to establish whether the natural person is a resident as defined in section 1 of the
Act.® Therefore, before discussing the definition of “gross income”, the issue of residence will

be considered in relation to Uber, Airbnb and the respective service providers.

2.3 Residence

Since January 2001 South Africa applies a residence-based income tax system. This system
taxes South African residents on their receipts and accruals. Non-residents will, however, only

be taxed on income from a South African source.®
2.3.1 Residence of natural persons

The residence of a natural person is determined in terms of the definition of “resident” in
section 1 of the Income Tax Act,%’ as either an individual who is “ordinarily resident” in South
Africa in terms of common law or who meets the physical presence test.® The Income Tax

Act does not define “ordinarily resident” and therefore case law applies.

A person will be ordinarily resident in South Africa if he or she meets the common law tests
established, inter alia, in Cohen v CIR* and CIR v Kuttel’. In Cohen v CIR it was held that a
person is ordinarily resident at the “place of his most fixed and settled residence . . . the country
to which he would naturally and as a matter of course return from his wanderings . . . his real
home”*. This was upheld in CIR v Kuttel, where it was held that a person’s ordinary residence
was “where the person was habitually and normally resident . . .”.> A person who is not
“ordinarily resident” in South Africa may become ordinarily resident by virtue of the number
of days spent in South Africa.*® The definition of “ordinarily resident”, however, excludes any
person (whether a natural person or a person other than a natural person) “who is deemed to be

exclusively a resident of another country for the purposes of the application of any agreement

35 N Musviba “Ordinary residence and physical presence test” 2017. South African Tax Guide. Available:
http://www.sataxguide.co.za/ordinary-residence-physical-presence-test/ (Accessed 1 November 2017).
36 Section 1 of the Income Tax Act 58 of 1962.

37 Act 58 of 1962.

38 |bid.

39 (1946) 13 SATC 362.

40 (1992) 54 SATC 298.

41(1946) 13 SATC 362.

42(1992) 54 SATC 298.

43 Definition of “ordinarily resident” in section 1 of the Income Tax Act 58 of 1962.
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entered into between the governments of the Republic and that other country for the avoidance

of double taxation” (a Double Tax Agreement).

Uber drivers or, what is more feasible, Airbnb hosts may be residents of a foreign country and
also residents in South Africa by virtue of the days present test. As these foreign residents
would be earning income from a source in South Africa (see below), the Double Tax
Agreements between South Africa and these countries would therefore be relevant. This is

discussed below.
2.3.2 Residence of persons other than natural persons

A person other than a natural person (for example companies, close corporations and trusts) is
defined as being “resident” if it is incorporated, established, or formed in the Republic, or has
its “place of effective management” in the Republic.** This definition is very wide in that all
the requirements are alternatives. If the juristic person satisfies one of the requirements it would
be regarded as a “resident” of the Republic and it would be liable for tax in South Africa on its
world-wide receipts.*® Uber and Airbnb are not incorporated, established or formed in the
Republic. They are both incorporated in America but providing their services in South Africa.
Therefore, it becomes necessary to see if the companies have a “place of effective

management” in the Republic.

The Income Tax Act*® does not define what is meant by term “place of effective management”,
however, to clarify the meaning SARS issued an Interpretation Note.*” The Interpretation Note
acknowledges the challenge modern technology presents when establishing a company’s
“place of effective management”. For example, “physical meetings of the board are often no
longer required or implemented or, alternatively, even when physical board meetings are held
in a particular location some, possibly a majority, of the key directors with overriding decision-
making powers, are not in the same location as the physical meeting.”*® Despite this challenge
SARS maintains that the same “core principles” should still apply when establishing a

b 13

company’s “place of effective management” in the digital economies.

The Interpretation Note states that the test for the “place of effective management” is one of

substance over form, and it requires the identification of the individuals who are making the

4 paragraph (b) of the definition of “resident” in section 1 of the Income Tax Act 58 of 1962.
45 paragraph (i) of the “gross income” definition in section 1 of the Income Tax Act 58 of 1962.
46 Act 58 of 1962.

47 Interpretation Note 6 of 2015 of the Income Tax Act of 1962.

“8 Interpretation Note 6 (2015) 9.
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key management and commercial decisions*®, as well identifying where the individuals were
located when the “decisions were in substance actually made.” *® There are several guidelines
that assist in determining a company’s “place of effective management”. Some of these factors

are briefly discussed below.

a) Head office

The location of a company’s head office is generally a major factor in the determination of a
company’s “place of effective management” because it often represents the place where key
company decisions are made.>! The Interpretation Note stipulates that “if a company’s senior
management and support staff operate from offices located in various countries, then the
company’s head office would be located where those senior managers are primarily based or
where they normally return to following travel to other locations, or meet when formulating or

deciding key strategies and policies for the company as a whole.””?

Uber has various offices all over the world, including in the Republic. However, none of the
offices in the Republic qualify as the head office of the company for purposes of establishing
a “place of effective management”. This is because Uber’s senior management is primarily
based in America where they meet when formulating key strategies and policies for the
company as a whole. On the other hand, Airbnb does not have any offices in the Republic; the
company simply launched its website and “app” that are used in South Africa and it does not
have any senior management or support staff located in the Republic. It is submitted that the
head offices of Uber and Airbnb are in America, where the highest level of management and

support staff are located.

b) Board

The Interpretation Note states that the location where a company’s board often meets, retains
and exercises its authority to govern the company and in substance makes the key management
and commercial decisions necessary for the conduct of the company’s business as a whole,
may be considered to be the company’s “place of effective management”.>® In relation to Uber

and Airbnb’s board of directors, they would probably meet and make key management and

4 Ibid.

50 N Augustin Factors to be considered when stablishing the place of effective management in a digital
economy (MCom in Taxation, University of Cape Town, 2015).

51 Interpretation Note 6 (2015) 7.

52 Ibid.

53 Interpretation Note 6 (2015) 8.
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commercial decisions necessary for the conduct of the companies’ businesses as a whole in
America. Hence, it is submitted that America can be regarded as the “place of effective

management” for both Uber and Airbnb.

c) Operational management versus broader top-level management

The location where operational management and top-level management decisions are made is
crucial when establishing a company’s “place of effective management”.>* The Interpretation
Note states that operational management generally oversee the day-to-day business operations
and activities of a company and their decisions are generally less important when establishing
a company’s “place of effective management”.>®> On the other hand, top-level management
predominantly consists of senior managers who are responsible for key management and

commercial decisions; and their decisions are important when establishing a company’s “place

of effective management”.

Decisions by Uber or Airbnb to launch their business in new countries or to develop new
products constitute key management decisions that are likely to be made by senior management
in America. The Uber managers in South Africa would generally be responsible for the day-
to-day business operations of the business, such as attending to matters of repairs at the
business premises, implementing the company’s human resource policies and similar issues.
These decisions indicate that the South African managers would be operational managers, as
they are not making key management decisions. On the other hand, Airbnb does not have
business offices located in the Republic where management can make any decisions or carry
out any duties, and thus all the company’s decisions are made in America where the company
is incorporated. In the light of these factors, it is submitted that persons responsible for the key

management and commercial decisions for both companies are located in America.

The factors discussed above establish that Uber and Airbnb have their head offices, board of
directors and highest level of senior management located in America. Since the test for “place
of effective management” is one of substance over form, the people who are actually “calling
the shots” and exercising “realistic positive management” are located in America. Therefore,
it is submitted that Uber and Airbnb do not have a “place of effective management” in the
Republic, meaning they are not “resident” for tax purposes. However, considering that the

companies are receiving certain income from a South African source, source rules and the

> Ibid.
%5 Ibid.
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provisions of the Double Tax Agreement (DTA) between South Africa and the United States

of America®® must be applied.

2.4 Source

The South African tax system changed from source basis to residence basis. Persons who are
not resident in South Africa are only subject to tax (in South Africa) on income from a South
African source. According to Haupt, the general source of income is where the income has its
origins.®” In Liquidator Rhodesia Metals Ltd v COT®® the court suggested that “source” was
what a practical man regarded as a real source of income and that it is a question of fact. The
principal test used to determine the source of income, where the provisions of section 9 of the
Act>® do not apply, is the originating cause test. This test was developed in CIR v Lever
Brothers and Unilever Ltd®. In terms of the test, the first step is to determine what gave rise to
the income and only after this has been determined can the second question be answered,
namely, in which country the activities that gave rise to the income were conducted.®! As the
provisions of section 9 of the Act®? do not apply to the “sharing economy” services, this test

will be applied to Uber, Airbnb and their respective service providers.
2.4.1 Source of Uber and Airbnb companies’ income

The Airbnb company receives commission from hosts who use their website and “app” to rent
out their homes. The originating cause of the income will be the letting out of property located
in South Africa and therefore Airbnb must include this income in its South African “gross
income”. Similarly, the Uber company is earning a commission from the Uber drivers who are
using its “app”. The originating cause of this commission is the ride services provided by Uber
drivers in the Republic. For this reason, the income has its origins in the Republic and the non-
resident company must include the income in its “gross income”. The provisions of the DTA
between South Africa and the United States of America, may, however, override the source

rules.

56 Convention between the Republic of South Africa and The United States of America for the avoidance of
double taxation and the prevention of fiscal evasion with respect to taxes on income and capital gains (1997).
57 Haupt Notes on South African Income Tax 30.

581938 AD.

59 Act 58 of 1962.

01946 AD.

61 L Olivier and M Honiball International Tax: A South African Perspective (2005) 44.

52 Act 58 of 1962.
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2.4.2 Source of income of Airbnb hosts and Uber drivers

In relation to Uber drivers and Airbnb hosts, the source of their income is in South Africa. Uber
drivers are providing their services in the Republic (the “activities” test in Millin v CIR®
establishes the source of the income) and the property that the Airbnb hosts are letting out is
situated in South Africa (the place where the property is situated establishes the source of
income, as held in Liquidator, Rhodesian Metals Ltd v COT®4). Therefore, the income that they
earn from these activities will be taxed in South Africa, unless the drivers or hosts are non-
residents and the DTA between South Africa and their country of residence applies. This is

discussed below.

2.5 Double Tax Agreements

Once it has been established that income derived by a non-resident is from a South African
source the enquiry then focuses on the existence or non-existence of a DTA. This is because
the definition of “resident” states that “any person who is exclusively deemed to be a resident
of another country for purposes of the application of a double tax treaty between that country
and South Africa is not a resident as defined.”®® A DTA is an agreement between two countries
aimed at regulating the taxation of income earned in one State and subject to tax in the other
State. The principal objective of a DTA is to prevent double taxation because it may happen
that an amount received by or accruing to a non-resident may be subject to tax in South Africa
in terms of the source rules, while also being subject to tax in the country of residence of the
taxpayer.%® Section 108 of the Act,%” read in conjunction with section 231(4) of the
Constitution, provides for relief from such double taxation by enabling the National Executive
to enter into an agreement with the government of any other country.®® South Africa and the
United States of America, as well as a large number of other countries, have DTASs in place

and therefore it is necessary to analyse their impact on the source of income.
2.5.1 Double Tax Agreements between South Africa and other countries

As Uber drivers and Airbnb hosts may be foreign residents earning income from a South

African source, the provisions of a DTA between South Africa and their country of residence

633 SATC 170.

649 SATC 363.

65 Section 1 of the Income Tax Act 58 of 1962.

6 Haupt Notes on South African Income Tax 36.

67 Act 58 of 1962.

58 The Constitution of the Republic of South Africa, 1996.
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may be relevant. Since it is submitted that most DTASs are drafted using similar language in
relation to residence, provisions of the DTA between South Africa and America will be
considered. Article 4 of the DTA deals with the issue of residence. The Article states that to
determine the residence of the drivers and hosts living in a foreign country the first step is to
determine where the individual has a permanent home. “The individual will be deemed to a
resident in the State where he has a permanent home available to him; if he has a permanent
home available to him in both States, the individual will be deemed resident of the State with
which his personal and economic relations are closer.”® If the individual does not have a
permanent home in either States or if his personal and economic relations cannot be
determined, he will be deemed “resident” of the State in which he has an habitual abode. “If
the individual has a habitual abode in both States or in neither of them, he shall be deemed to
be resident of the State of which he is a National. If he is a national of both States or neither of
them, the competent authorities of the Contracting States shall settle the question by mutual

agreement.”’°

Given that most of the DTAs entered into by South Africa are based on the OECD Model Tax
Treaty’®, the provisions of this treaty are discussed in order to determine which country — South
Africa or the foreign country — has taxing rights. The OECD Model Tax Treaty deals with
income derived from immovable property in Article 6 and income derived from carrying on a
business in Article 7. Article 6 gives the right to tax income from immovable property to the
State of source, that is, the State in which the property producing the income is situated.”
Article 6 is applicable to Airbnb hosts who are foreign residents but are deriving income from
immovable property situated in the Republic. In terms of the Article, income derived from the
property will be taxed in South Africa.

In terms of the Article 773, «...profits of an enterprise of a Contracting State shall be taxable
only in that State unless the enterprise carries on a business in the other Contracting State
through a ‘permanent establishment’ situated therein.” This Article is applicable to Uber
drivers who are foreign residents but are deriving income from carrying on their business in
the Republic through a permanent establishment. Article 7 allocates the taxing rights

attributable to the permanent establishment to South Africa. Where the enterprise does not have

59 Article 4 of the DTA between South Africa and America.

70 Ibid.

71 The OECD Model Tax Convention on Income and Capital 2010.
72 Ipid.

3 Ibid.
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a permanent establishment in the Republic the business profits would be taxed in the foreign
resident’s country. The definition of a “permanent establishment” is similar in most DTAs and
the definition in the DTA between the United States of America and South Africa is discussed
below. Uber drivers providing their services in South Africa would need to live in South Africa
and are likely to provide their services from their homes, and also likely to be South African
residents in terms of the relevant DTAs that may apply. Even if they are non-residents in terms
of a DTA, they are likely to have a “permanent establishment” in South Africa and in terms of
the applicable DTAs would be taxed in South Africa.

2.5.2 The Double Tax Agreement between the United States of America and South Africa

From the discussion above it has been shown that Uber and Airbnb companies are not residents
of South Africa, as they are not incorporated, formed or established in South Africa; nor do
they have a “place of effective management” in South Africa. They are therefore residents of
America. As Uber and Airbnb earn income from a South African source, this income received
or accruing is subject to normal tax in South Africa, unless the taxability of the income is
affected by the DTA between the United States of America and South Africa. Provisions of the
DTA that are applicable to Uber and Airbnb are discussed below.

2.5.2.1 Business Profits
Article 7(1) of the DTA between America and South Africa provides that:

...the profits of an enterprise of a Contracting State shall be taxable only in that State
unless the enterprise carries on a business in the other Contracting State through a
permanent establishment situated therein. If the enterprise carries on business as aforesaid,
the profits of the enterprise may be taxed in the other State but only so much of them as is

attributable to that permanent establishment.™

Under Article 7 the existence of a “permanent establishment” in a Contracting State is
necessary, therefore provisions of Article 5 of the DTA will have to be considered. Article 5
defines a “permanent establishment” as a “fixed place of business through which the business
of an enterprise is wholly or partly carried on.””® To determine which country — South Africa
or the United States of America — has taxing rights in respect of the business profits, the
provisions of Articles 7 and 5 of the DTA need to be interpreted.

74 DTA between South Africa and America (1997) 6.
7> Ibid.
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When interpreting any legislation (including tax treaties), section 233 of the Constitution
requires the court to interpret them in a manner consistent with international law.”® Oliver and
Honiball explain that since “the customary rules of international law form part of international
law, section 233 of the Constitution would require the court to interpret the DTA in a manner
which is consistent with the customary rules of international law.”’” Costa and Stack are of the
view that “since the Vienna Convention on the Law of Treaties is regarded as a codification of
customary international law, section 232 of the Constitution provides that the Convention
should be regarded as law in South Africa.”’® This view can be supported by Holmes’® who
states that DTAs have to be interpreted in accordance with Articles 31 and 32 of the Vienna
Convention on the Law of Treaties.®’ His view can be confirmed by Krok v CSARS®, where
the court held that South African courts are bound to apply rules of the Vienna Convention on
the Law of Treaties®? when interpreting DTAS.

AB LLC and BD Holdings LLC v CSARS®? recently interpreted provisions of the DTA between
America and South Africa. In the case the court had to determine whether AB LLC and BD
Holdings had created a “permanent establishment” in South Africa. In interpreting the
provisions of Article 5(1) and 5(2)(k) of the DTA the court did not refer to the rules of
interpretation as set out in the Vienna Convention on the Law of Treaties, it simply referred to
interpretations as set out in the Technical Explanation of the Convention between the America
and South Africa.®* The court viewed the Technical Explanation as “offering an insight into
the understanding of the signatories of the DTA”, namely South Africa and America.®®

Although there is no indication in the Technical Explanation itself or in any other document

that the Technical Explanation has been adopted in South Africa, it appears that the court took

76 D Costa and L Stack “The Relationship between Double Tax Agreements and the Provisions of the South
African Income Tax Act” 2014 (7) 2 JEF 278.
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the view that the Technical Explanation on the DTA under consideration is binding in South

Africa.®

Commenting on the case, Du Plessis®’ stated that the court’s reliance on the Technical
Explanation without sufficient justification is problematic. He is of the view that since
Technical Explanations are prepared by American treaty negotiators, they remain only of
unilateral authority. It is submitted that Du Plessis’ interpretation is correct because Article
31(2)(a) and (b) and 31(3)(a) and (b) of the Vienna Convention on the Law of Treaties all
require agreements between the parties to the treaty. Vogel and Rust®®and Harris and Oliver®
also agree that Technical Explanations cannot be used to interpret a DTA. Therefore, it is
submitted that South African courts are required to take the provisions of the Vienna
Convention on the Law of Treaties into account when interpreting any legislation including tax

treaties, in accordance with section 232 read together with section 233 of the Constitution.®

Article 31 of the Vienna Convention on the Law of Treaties contains the general rule of
interpretation. It states that “a treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and the light of its object
and purpose”®?, which are to avoid the same income being taxed twice. Following the approach
in Article 31 of the Convention, a plain reading of the wording in Article 7 of the DTA makes
it clear that, for the business profits of an American resident to be taxable in South Africa, there
must be a business that has been carried on in South Africa and that the business has to be
carried on through a “permanent establishment” situated in South Africa.®? In terms of Article
5 the term “permanent establishment” means a “fixed” place of business. The ordinary meaning
of the word “fixed” is “attached or placed so as to be immovable.”%® This means that the
“permanent establishment” where the business is conducted must be “a place of management,

a branch, an office, a factory, a workshop...” that is immovable.
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TSAR 495.

8 Ibid.

88 K Vogel and A Rust Introduction in Reimer and Rust (eds) Klaus Vogel on Double Taxation Conventions (2015)
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In relation to Uber, it has business premises in South Africa, located in Johannesburg and Cape
Town. Article 5(2) of the DTA% holds that the term “permanent establishment” includes an
office; by having offices in these two cities Uber qualifies as having a “place of business”.
Both offices are “fixed” places of business through which Uber carries on its enterprise.
Additionally, Uber is not excluded from having “permanent establishment” in South Africa by
provisions of Article 5(3) of the DTA. Therefore, it is submitted that Uber has “permanent
establishments” in South Africa. The effect of Article 7(1) of the DTA, read with Article 5,
gives South Africa the taxing rights, meaning it may tax Uber on profits that it is making in

South Africa through a “permanent establishment”.

To date of this thesis, Airbnb does not have any premises, facilities or installations from which
it carries on its business in South Africa. This means that Airbnb fails to satisfy this part of
definition of a “permanent establishment”. Therefore, it is submitted that Airbnb does not have
a “permanent establishment” in the Republic. The effect of Airbnb not having a “permanent
establishment” in terms of Article 7 of the DTA means that South Africa does not have the
right to tax it on commission income earned in South Africa, despite it being from a source
within the Republic. Since DTAs take precedence over the Income Tax Act, the profits made

by Airbnb will be taxed in America.

2.6 Gross income elements

Having established that Uber, Uber vehicle owners and Airbnb owners will be taxed either as
residents or non-residents on income from a source within South Africa, the definition of “gross

income” will now be briefly discussed.

For an amount to be included in a taxpayer’s “gross income”, all the elements of the “gross
income” definition need to be met. If one of the requirements is not satisfied, the amount cannot
be “gross income”. Not all elements in this definition are defined in the Act, therefore it is

necessary to refer to case law to provide clarity on their meaning.%®
2.6.1 Amount in cash or otherwise

In WH Lategan v CIR, the court held that the word “amount” includes “not only money which

has been received by the taxpayer or which has accrued to him, but all forms of property which

% DTA between South Africa and America (1997) 6.
9 KT Nyakanyanga The Taxation of illegal Income in South Africa: The basis on which proceeds from a unilateral
taking should be taxed (MCom (Taxation) mini-thesis, Rhodes University, 2016).
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he has received, or which has accrued to him, whether corporeal or incorporeal, which has a
monetary value, including debts and rights of action”.®® The court in CIR v Butcher Brothers
(Pty) Ltd, held that the word “amount... must mean an amount having an ascertainable money
value”. " This amount must be in cash or otherwise. “Should a taxpayer receive an amount
other than in cash, the market value of such asset should be included in the taxpayer’s
income.”®® In C:SARS v Brummeria Renaissance (Pty) Ltd*°, the court held that a wide
interpretation was to be given to the word “amount” in the definition of “gross income”. The

Court also stated that the onus of establishing this “amount” lies with the Commissioner.®

Uber, Uber vehicle owners and Airbnb owners are recipients of payments in the form of cash
or “near cash” and these amounts have a monetary value that is quantifiable. Therefore, receipts

flowing from the services provided satisfy this requirement.
2.6.2 The meaning of “received by or accrued to”

Receipt and accrual are the two ways in which an amount may be included in “gross income”.
The words “received by” and “accrued to” are not defined in the Act'%!, therefore case law will
be considered. The courts interpret the terms based on the circumstances of each case and the

available facts before them.%2

2.6.2.1 “Received by”

In Geldenhuys v CIR, the court had to decide whether the proceeds from the sale of a flock of
sheep by a taxpayer who held a usufructuary interest in the flock could be included in her
“gross income”.}®® The court held that “received by” means the taxpayer received the amount
on his or her own behalf and for his or her own benefit. 1% In this case the taxpayer had not
received the proceeds on her own behalf or for her own benefit, but for the benefit of the heirs

and therefore the proceeds belonged to the heirs and did not form part of her “gross income”.1%
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It follows that money is viewed as “received” when the taxpayer accepts or receives it on his

own behalf and for his own benefit.

2.6.2.2 “Accrued to”

It was decided in Lategan'®® that “accrual” meant becoming “entitled to” an amount,
irrespective of the fact that the amount may only be due and payable in a later year of
assessment. After years of debate and deliberations about the meaning of the word “accrual”,
CIR v People's Stores (Walvis Bay) (Pty) Ltd*®” confirmed the Lategan decision that an amount
accrues to a taxpayer when he becomes entitled to it. In Ochberg v CIR' and Mooi v CIR'%®
the courts held that the taxpayer should be unconditionally entitled to the amount; if there is a
condition attached to the right of claim there can be no accrual until the condition is satisfied.
Hence, it follows that an amount is viewed as ‘“accrued” when a taxpayer becomes

unconditionally entitled to it.

2.6.2.2.1 Receipts from Uber services provided in South Africa

From the discussion above it has been established that “received by” means that the taxpayer
must have received the amount on his or her own behalf and for his or her own benefit. Where
the driver owns or rents the car being used to provide the Uber service, it is safe to assume that
the income the driver is receiving is on his own behalf and for his own benefit. The amount
received will be included in the driver’s “gross income”. Where a third party was driving the
Uber vehicle on behalf of the Uber vehicle owner, the payments received from the rides will
be received by the vehicle owner on his own behalf and for his own benefit. The amount

received will be included in the vehicle owner’s “gross income”.

The commission that the Uber company charges the Uber drivers constitutes an amount that
the company “receives” on its own behalf and benefit. Since the Uber company becomes
unconditionally entitled to the amount, it would have “accrued” it as required by the Income
Tax Act. In terms of Article 7 of the DTA between America and South Africa this amount is
taxable in South Africa. This means that the amount received will be included in Uber’s “gross

income”, provided all the other elements of the “gross income” definition are met.
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2.6.2.2.2 Receipts from Airbnb services provided in South Africa

SARS states that the rental of residential accommodation includes holiday homes, bed-and-
breakfast establishments, guesthouses, sub-renting part of your house, dwelling houses and
other similar residential dwellings.'*® Income earned by individuals from letting out their

property on the Airbnb website or “app” qualifies as rental income.

If the Airbnb host is the owner or lessee of the property, the income that accrues will be for his
or her own behalf and benefit as required by the definition of “gross income”. This amount will
be included in owner’s or lessee’s “gross income”. If a rental agency acts on behalf of the
Airbnb owner, the payments that accrue from letting out the homes will be taxed in the hands
of the Airbnb owner, since the amounts accrue on his own behalf and for his own benefit. This
rental income “received or accrued” by the Airbnb owner from the agent should be included in

the owner’s “gross income”.

The commission that the Airbnb company receives from its website or “app” constitutes an
amount “received” by the company on its own behalf and for its own benefit. However, in
terms of Article 7 of the DTA, this commission cannot be included in the taxpayer’s South
African “gross income” as discussed above. This is because DTAs take precedence over

the Income Tax Act.*!
2.6.3 The “receipt or accrual” must not be capital in nature

The final component of the definition of “gross income” excludes receipts or accruals of a
capital nature. Capital receipts will not be included in “gross income”, unless a special
inclusion requires a specific type of capital receipt to be included in “gross income”. The Act
does not define the term ‘“capital” so guidance on the meaning is drawn from case law. To
ascertain the nature of a receipt, the court will decide each case on its own merits. The burden
of proving that an amount is of a capital nature rests upon the taxpayer, because an amount
may be capital in the hands of one taxpayer but revenue in the hands of another.''? Various
tests and guidelines have been formulated by our courts to help distinguish whether receipts
and accruals are capital or revenue in nature. The most important guideline established by the
courts is the involvement of the taxpayer in a scheme of profit making. In C:SARS v Capstone

110 SARS “Tax on Rental Income” 2016. Available: http://www.sars.gov.za/TaxTypes/PIT/Pages/Tax-on-rental-
income.aspx (Accessed 2 August 2017).

111 pJ Hattingh Elimination of International Double Taxation in De Koker A and E Brincker (eds) Silke on
International Tax (2010) paragraph 36.14.
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556 (Pty) Ltd!*® the court, referring to Samril Investments (Pty) Ltd v C:SARS,'** commented
on what constitutes a scheme of profit making. The court held that a mere intention to profit is
not conclusive, there must be an operation of business in carrying out a scheme for profit
making for a receipt to be income.!®® In relation to Uber drivers and Airbnb hosts the main
reason they registered on the Uber and Airbnb platforms was so that they could make a profit
by carrying on a business. The profit is therefore revenue in nature. In relation to the Uber
company, its main reason for developing the “app” was to receive commission or fees in

carrying on its business. This income is therefore revenue in nature.

2.7 Conclusion

Based on the factors discussed above, it is submitted that the amounts “received by” or
“accruing to” the Uber vehicle owner, Airbnb owner and Uber (the company) have satisfied
all the elements of the “gross income” definition and amounts each received or that accrued to

each of them will be included in their “gross income™.

This chapter discussed the concepts of residence and source, focusing on whether Uber and
Airbnb have a “permanent establishment” in South Africa. It was demonstrated that, whilst
Uber has “permanent establishment” in South Africa, Airbnb does not. As a result, South Africa
has exclusive taxing rights on proceeds made by Uber from its “permanent establishment”,
whereas for Airbnb, America has the exclusive taxing rights in accordance with the DTA
between South Africa and America. The chapter further dealt with the “gross income”
definition, focusing on what constitutes “receipts” for purposes of “gross income” when taxing
proceeds from the “sharing economy”. It was established that proceeds derived by Uber, Uber
drivers and Airbnb hosts satisfy all the requirements of “gross income” and the amounts each

of them receives or accrues will be included in their “gross income”.

The next chapter will investigate the deductibility of expenses incurred by Uber, Uber vehicle

owners and Airbnb owners.
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CHAPTER 3: THE GENERAL DEDUCTION FORMULA AND THE “SHARING
ECONOMY”

3.1 Introduction

The preceding chapter established that South Africa has taxing rights on the business profits
made by Uber, whereas the profits made by Airbnb will be taxed in America in accordance
with the provisions of the DTA between South Africa and America. The deduction of expenses
that Airbnb may incur will therefore not form part of this discussion. The present chapter
discusses the deductibility of expenses incurred by Uber, Uber drivers and Airbnb hosts. In
doing so, the second part of the first research goal is addressed: to analyse the deductibility of
expenses incurred by the “sharing economy” participants. Furthermore, the chapter analyses
whether workers in the “sharing economy” should be classified as employees or independent
contractors and how falling into either category will affect the deductibility of their expenses,
thus addressing the second goal of the research: an analysis of how South Africa may classify
its “sharing economy” workers for tax purposes. The chapter concludes by briefly outlining the
duty of the taxpayers to register for tax, how and when they may be required to pay provisional

tax and the period for which they must retain records.

3.2 Deductions

Having established the “gross income” of Uber, the Uber vehicle owner and the Airbnb owner,
as there are no applicable exemptions, their “gross income” will constitute “income” as defined
in the Act!!8, The next step in the calculation of taxable income is to deduct from the “income”,
all amounts allowed as tax deductions in terms of the Act.!'” Most of these deductions are
granted in terms of the “general deduction formula” which is contained in the preamble to
section 11 and section 11(a), read with sections 23(f) and 23(g) of the Act.''® In the absence of

a specific deduction allowed under the Act, the general deduction formula will apply.
The preamble to and section 11(a) provides as follows:

For the purpose of determining the taxable income derived by any person from carrying on

any trade, there shall be allowed as deduction from the income of such person so derived —

116 Act 58 of 1962.
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(@) expenditure and losses actually incurred in the production of income, provided such

expenditure and losses are not of a capital nature...

As is evident from the preamble to section 11, taxpayers may not claim a deduction in terms
of section 11 unless they are “carrying on a trade”. The term “trade” is defined in section 1 as
including “...every profession, trade, business, employment, calling, occupation or venture,
including the letting of any property . . .”*. From this definition, the activities of “letting of
property” by an Airbnb host and providing ride services by an Uber vehicle owner would fall
within the definition of “trade”, but the question is whether their activities constitute “carrying

on trade”. This is discussed below.

3.2.1 Can the activities performed in the “sharing economy” be defined as “carrying on
a trade”?

Whether the taxpayer is “carrying on a trade” is a question of law that must be decided after a
fact-based enquiry. “Carrying on a trade” usually requires that the taxpayer must have the
intention to make a profit'?°, but this is not decisive. In terms of the Income Tax Act, profit-
making is not a requirement in determining whether the taxpayer is “carrying on a trade”. The
court in De Beers Holdings (Pty) Ltd v CIR made it clear that absence of a profit does not
necessarily mean that the taxpayer’s transactions do not constitute the “carrying on of a
trade”.?2! However, in circumstances where there is no reasonable expectation of a profit, this
indicates that the presence of profit is a positive indicator that the taxpayer is “carrying on a

trade”.

For Uber, the main purpose for which it developed the “app” was to receive an income
(commission) from service providers using its technology. For Uber drivers and Airbnb hosts
the main purpose for downloading the apps, registering with the website and accepting the ride
and accommodation requests is to earn an income. It can be argued that the driver, host and
Uber’s long-term objective of engaging in the trades is to generate a profit. This intention to
make a profit may indicate that they are “carrying on of a trade”. Additionally, Uber, the

driver’s and the host’s motive to earn an income is likely to be real and based on a reasonable

119 Act 58 of 1962.

120 NR Tshikororo A Critical Analysis of the Concept of Carrying on Trade in the South African Income Tax Act
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possibility, as is required by ITC 1292.122 This indicates that the participants may have the

intention to “carry on a trade”.

Whilst the intention to make a profit is a good indication of the existence of a trade, Tshikororo
cautions that this is not necessarily a decisive factor.'?® Thus, it is necessary to have regard to

other elements and examine the all relevant factors.

The activities of a taxpayer are also considered in deciding whether they resemble a taxpayer
who is “carrying on a trade”. The court in ITC 1467 held that ““carrying on a trade’ involves
some active steps, something more than watching over existing investments which are not
intended or expected to be income-producing during the year of assessment in question.”
Applying this factor to the activities of the service providers in the “sharing economy” indicates
that most of them are actively involved personally in providing their services. This is because
the “sharing economy” business model is centred on the peer-to-peer exchange of goods or
services on a personal level. For example, an Uber driver personally drives the customers to
their intended destination and a host provides the letting service. It can be accepted that
participants in the “sharing economy” play an active role in providing their services. This active
role may indicate that the service providers are “carrying on a trade” (ITC 1467'% — trading

presupposes active steps).

Continuity of the transactions is another element that can be looked at to determine whether a
taxpayer is “carrying on a trade”.'?® In CSARS v Van Blerk, the court held that the sale of sand
by the taxpayer on a regular basis was an indication that the taxpayer was conducting a trade
pursuant to a scheme for profit-making.*2” An analysis of the activities carried on by the drivers,
hosts and Uber indicates that most are involved in the same repetitive business operations. This

may indicate that the taxpayers are “carrying on a trade”.

The approach of SARS to the question of when a trade is being carried on is dealt with in
Interpretation Note 33.128 What can be deduced from the Interpretation Note is that “in South
Africa the absence of productive assets has been found to be an indicator of the absence of

122 41 SATC 163.
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32



trading activity.”*?° This approach was applied in ITC 697, where Price J stated that “if the
taxpayer has no asset with which he can trade then he cannot be trading”.**° A similar approach
was also followed in C:SARS v Contour Engineering (Pty) Ltd!3!, where the court found that
the respondent had no premises, no equipment, no stock, no staff and, save for book debts, no
assets. The court held that this is clearly indicative of a company which is not trading.
Therefore, it follows that where a taxpayer has no income-producing assets, it is taken as an

indicator that there is no “carrying on of a trade”.

Applying this to the Uber vehicle owners and Airbnb owners, they will be regarded as “carrying
on a trade” if an asset fundamental to their trade is in existence, in this case the property or a
motor vehicle, without which the envisaged trade income cannot be earned. Additionally, if the
Uber vehicle owner or the Airbnb owner has acquired the operating assets specifically for the
type of business they are engaged in, it would be viewed as “carrying on a trade”. An example
of this would be an Airbnb owner acquiring asserts such as furniture and fittings for the rooms
or apartment he or she plans to let out. This view is supported by Tshikororo'®2 who pointed
out that a taxpayer will be regarded as “carrying on a trade” when the taxpayer’s property is

actively available to produce income.

The cumulative factors above indicate that the activities in the “sharing economy” can be
regarded as “carrying on trade” for purposes of the preamble to section 11 of the Act. However,
given the “sharing economy” business model, certain host participants may only let their
property to others occasionally, it is crucial to discuss what level of activity is necessary for a
taxpayer to be regarded as “carrying on trade”. This aspect is discussed in sub-section 3.3.6

below, in relation to section 23(g).

The next step is to determine whether the activities of Uber and the respective service providers
meet all the requirements of the general deduction formula in order for them to claim the

deductions.

3.3 Other requirements of the general deduction formula

The general deduction formula includes section 11(a), which provides for what may be

deducted, and section 23(g), which stipulates what may not be deducted. Section 11(a) is made
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up of various elements, all which must be satisfied before the deduction can be claimed.'®
Failure to meet any one of the requirements results in disallowing part of or the whole deduction

claimed.!3* Elements of the general deduction formula are discussed below.
3.3.1 Expenditure and losses

Section 11(a) refers to both “expenditure and losses”.**® In ITC 1783 the court stated that the
word “expenditure” had to be given its ordinary meaning, which is the spending of money or
its equivalent.’3® In CSARS v Labat the court had to grapple with the question of whether the
issue by a company of its own shares in consideration for a trade mark constituted “expenditure
actually incurred” by the company. *" The Commissioner contended that no expenditure had
actually been incurred by the taxpayer in acquiring the trade mark as required by the Act. The
court held that “expenditure” refers to the action of spending funds; disbursement or
consumption; and hence the amount of money spent.*3 The court found that in the context of
the Act “expenditure” would also include the disbursement of other assets with a monetary
value. The case stated that “expenditure” requires a diminution (even if only temporary) or at
the very least movement of assets of the person who expends.**® In Joffe and Co Ltd v CIR the
court stated that in relation to trading operations “loss” usually refers to an involuntary

deprivation.4°

In relation to “expenditure or losses” incurred by participants in the “sharing economy”, it is
submitted that, based on the meaning of the words, money expended, or losses incurred from

such activities can clearly be regarded as complying with either of the meanings.
3.3.2 Actually incurred

Expenditure must be “actually incurred” for a taxpayer to claim a deduction in terms of section
11(a). In Caltex Oil (SA) Ltd v CIR™!, the court held that expenditure “actually incurred” means

all expenditure for which liability has been incurred during the year, whether or not the liability
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has been discharged.**? Edgars Stores Ltd v CIR added that there must be an unconditional
legal obligation during the year of assessment for the expense to be regarded as “actually

incurred”. 1

It follows that expenses from ‘“sharing economy” activities will be “actually incurred” if they
result in an unconditional legal obligation to pay the amount during the year of assessment. For
example, costs of maintaining the motor vehicle by an Uber driver when he changes oil or
replaces brake linings are costs that are “actually incurred” because they place an obligation on
the driver to pay once the maintenance has been carried out. The same is true for an Airbnb
host, who would incur municipal costs, cleaning and other maintenance costs and Uber in
respect of salaries, rent of premises and running costs; if an unconditional legal obligation to

pay the amount exists, the expenses are regarded “actually incurred”.
3.3.3 During the year of assessment

Section 11(a) does not specifically provide that the expenditure incurred in one year of
assessment must be claimed in that year of assessment; however, the courts have held that
deductible expenditure is restricted to that incurred in the year of assessment.'** The expenses
incurred by Uber, the Uber vehicle owner and the Airbnb owner can only be claimed in the
year they are “actually incurred”, provided all the other requirements of section 11(a) have

been met.

3.3.4 In the production of income

For a taxpayer to successfully claim a deduction, the expenditure must be incurred “in the
production of income”.'* “This element requires a link between the act giving rise to the
expenditure and the earning of income”.2#® In the Port Elizabeth Electric Tramway Co Ltd v
CIR¥, the court laid down the test for determining whether an expense has been incurred in
the production of income. The test is in the form of two questions, namely: (1) was the act, to
which the expenditure is attached, performed in the production of income? (2) how closely is
the expenditure linked to the production of income?*4®
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To satisfy this element participants in the “sharing economy” must show that there is a link
between the expenditure incurred and the trade that is being carried on. For example, an Airbnb
host must show that the internet costs, DSTV subscriptions and electricity charges are expenses
that are closely connected with the business and are necessary for its efficient performance.
The same is true for the Uber driver, who must prove that the costs of vehicle registration, car
washes, the fuel bill, or the cost of refreshments for his customers, were a necessary
concomitant of the business.!*® In relation to Uber, it would have to show that the rental
expenses for their offices, businesses insurance, wages and salaries and other miscellaneous
expenses are closely connected to the business and necessary for its performance. If it is proved
that a link exists between what gave rise to the expenditure and the earning of the income, Uber

and the respective service providers would have satisfied this requirement.
3.3.5 Not of a capital nature

Capital expenses are not deductible in terms of section 11(a) even if they are incurred in the
production of income.*®® The Act does not define what is meant by “capital”, hence reliance is
placed on the court’s interpretation of the word. There are several case-derived tests that assist

in determining whether an expense is capital in nature. Some of the tests are discussed below.

The true nature of the transaction is a test used by our courts to determine whether an expense
is of a capital nature or not. In New State Areas Ltd v CIR, the court held that where a person
incurs an expense to acquire an asset for his or her business, this is a strong indication that the
cost of such a purchase is capital in nature and may therefore not be deducted in terms of section
11(a).*>* An example of this type of purchase for an Uber driver would be the cost of buying a
motor vehicle with the intention of using it to produce income; it forms part of the income-
producing structure. The cost would not be deductible under section 11(a) of the Act,'®
although a wear and tear allowance could be claimed in terms of section 11(e). Where a driver
rents the motor vehicle he uses for trade purposes, the rental costs would be expenses required
for the day-to-day functioning of the driver’s business. These rental expenses would be
deductible in terms of section 11(a), as they are will not be capital in nature, since they do not
form part of the driver’s income-producing structure. Where the driver acquired the car under

a financial lease, he or she acquires ownership of the motor vehicle. The driver would have
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acquired the motor vehicle with the intention of using it to produce income, therefore the
vehicle will form part of the driver’s income-producing structure. The cost of this acquisition

would not deductible under section 11(a), as the expense will be capital in nature.

The enduring benefit test is another test used to determine the capital or revenue nature of an
expense. The test was established in the English case, British Insulated and Helsby Cables Ltd
v Atherton®3 where the court held that “when an expenditure is made not only once and for all,
but with the view to bring into existence an asset or advantage for the enduring benefit of a
trade, ...there is a very good reason... for treating such an expenditure as properly attributable
not to revenue but to capital”. In terms of the test, expenses incurred by an Airbnb owner to
acquire property (a fixed capital asset) for business use are of a capital nature because the asset
will endure for a substantial period. This means that the expense will not be deductible in terms

of section 11(a).

Another test established by the courts is whether a sufficient link exists between an expense
and the income-earning operations of a taxpayer. SIR v Cadac Engineering Works (Pty) Ltd
held that there must be a sufficiently close link between the expenditure and the taxpayer’s
income-earning operations in order to warrant the conclusion that it formed part of the cost of
performing the taxpayer’s income-earning operations, rather than the cost of expanding his
income-producing structure.’>* “If the expenditure is more closely related to the taxpayer’s

income-earning structure than to his income-earning operations, it is capital expenditure.”

The payment of salaries to staff by an Airbnb host or Uber will be money closely linked to the
income-earning operations of the taxpayer and would therefore not be of a capital nature. This
type of expenditure would be deductible under section 11(a) of the Act. 1> Expenses incurred
by the drivers and hosts when they use the “apps”, in the form of mobile data, are costs closely
linked to the income-earning operations of the taxpayers. This is because the mobile data costs
do not create an asset or improve or add anything to the driver’s or host’s existing assets. The
mobile data costs will be incurred on a regular basis and they do not create an enduring benefit.
This type of expenditure is revenue in nature and it would be deductible under section 11(a) of
the Act.
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If it is proved that the expenses are not of a capital nature; Uber, the Uber vehicle owner and

the Airbnb owner would have satisfied this requirement.

3.3.6 To the extent “not laid out or expended for the purpose of trade”

Section 11(a) is read together with section 23(g) and 23(f) of the Act to determine whether the
expense will be deductible.’® Section 23(g) prohibits the deduction of “any monies, claimed
as a deduction from income derived from trade, to the extent to which such monies were not
laid out or expended for the purposes of trade”, whilst section 23(f) effectively prevents a
deduction of expenditure in respect of amounts received or accrued which do not constitute
“income” as defined.*®” The words “expended for the purpose of trade” in section 23(g) were
interpreted to mean “for the purpose of enabling a person to carry on and earn profits in the

trade” 158

Several cases have dealt with the deductibility of expenses not laid out or expended for the
purposes of trade (as the prohibition previously applied). In ITC 881, the taxpayer and his
family occupied a house that was acquired by a company that the taxpayer had formed. The
company claimed deductions for certain expenses, which the Commissioner refused to allow.
The court placed the taxpayer in the same position as any person who purchases a house for
personal occupation and held that the expenses could not be said to have been expended for
purposes of trade, therefore, they could not be claimed as deductions in terms of section 12(g)
[now section 23(g)] of the Act. 10 In Reef Estates Ltd v CIR ¢!, the taxpayer sought to deduct
expenses on property rates for a property that it held but had not brought into use. The court
held that in terms of section 12(g) [now section 23(g)] the expenditure had not been incurred
for the purpose of trade. The expense was therefore not deductible.6?

In ITC 1385, the taxpayer purchased a dwelling in Pretoria in February 1982 and took
occupation in May 1982.1% After failing to obtain a tenant for the dwelling, the taxpayer
concluded an agreement with an estate agent who undertook to pay him a rental for the

dwelling. On 1 July 1983 the appellant took personal occupation of the dwelling and moved in
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with his family. The taxpayer sought to deduct the amount of R1 836,74 being the difference
between the sums of R4 830,96 rental received during the tax year in issue and R6 667,70
expended on the dwelling that year. The Commissioner submitted that the expenditure in issue
could not qualify as having been expended for purposes of trade.%* Evidence before the court
showed that the appellant purchased the dwelling with mixed motives, namely as his future
residence to be leased in the meantime. The court held that the expenditure incurred has not

been laid out for purposes of trade.!%®

In addition to the provisions of section 23(g), section 23(a) and (b) prohibit the taxpayer from
deducting certain expenditure. Section 23(a) prohibits as a deduction, costs incurred in the
maintenance of any taxpayer, his family or establishment.!%® Section 23(b) provides that
domestic or private expenditure that includes the rent, cost of repairs, or expenditure in
connection with any premises not occupied for purposes of trade, or of any dwelling-house or
domestic premises except in respect of such part as may be occupied for the purposes of trade,
will not be allowed as a deduction.'®” The effect of section 23(b) is that if an Airbnb host uses
part of his or her house for the purposes of trade, expenditure relating to that part occupied for
trade purposes may qualify for a deduction.'®® The part of the dwelling will be deemed to be
occupied for purposes of trade if it is specifically equipped for purposes of the trade and if it is

regularly and exclusively used for that purpose.

Because the “sharing economy” business model is centred on the idea of sharing resources, it
is very common for assets to be used for both business and personal use, sometimes
predominantly for personal use. Thus, apportionment of expenses becomes relevant. The
Income Tax Act does not expressly provide for the apportionment of expenditure that has been
incurred to produce both taxable and exempt income. However, many authors agree that the
amendment of section 23(g) after Solaglass Finance Company (Pty) Ltd v CIR*® led to the
official sanctioning of apportionment by the Act.'’® Guidance on how to apportion has been
provided by the courts.}”* De Koker and Williams contend that apportionment is only

appropriate where a single, indivisible expense appears to have been incurred for a dual
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purpose.t’? This is because separately identifiable amounts incurred for different purposes do

not require to be apportioned, as their deductibility can be judged on their individual merits.!’3

In CIR v Nemojim, the taxpayer company had incurred costs for a dual purpose, to acquire
shares in a company, declare the reserves as exempt dividends and then sell the shares, in that
way generating a loss to be set off against its other income.'’* The issue before the court was
whether the total cost of the shares was deductible in terms of section 11(a), or whether part of
the cost was not deductible by virtue of section 23(f), which does not permit a deduction for
expenditure incurred in respect of amounts received or accrued which do not constitute
“income” as defined.!’”® The court held that the expenditure in issue failed to satisfy the
requirements of section 11(a) and section 23(f) of the Act. The court concluded that it was
appropriate to apportion the expenditure between the purposes, thus it only allowed a portion

of the cost of shares to be deducted.

In MTN (Pty) Ltd v C:SARS the taxpayer sought to deduct the expenditure incurred in respect
of the auditing and training fees.>’® SARS disallowed the training fees entirely and allowed
between 2% and 6% of the audit fees to be deducted, based on the ratio of the taxpayer’s interest
income to its exempt dividend income. The taxpayer objected but SARS disallowed the
objection and the taxpayer then appealed.’” The Supreme Court of Appeal, in C:SARS v
Mobile Telephone Networks Holdings (Pty) Ltd"®, confirmed that the audit fees had been
incurred for a dual purpose. The court concluded that it was appropriate to apportion the
expenditure between the two purposes. A 10% deduction of the audit fees was held to be fair
and reasonable for all parties concerned.*” In relation to the training fees, the court held that
due to the inadequacy of the evidence adduced by the taxpayer’s general manager, it was
impossible to determine if the fees had been incurred in the production of income or whether
the fees were capital or revenue in nature. The court held that the Commissioner was correct in

disallowing the training fee in its entirety.
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In relation to Airbnb, where the host uses his or her property as a bed-and-breakfast
establishment, for example, and for personal occupation for the family, he or she must
apportion the expenses he or she incurs. The courts use the number of days the property is let
out or the floor area let out to apportion the expenses.'8 Applying the former method, the owner
of the property will be entitled to claim a percentage of these expenses equal to the number of
days the property was rented out, divided by 365 days in the tax year.'8! With the floor area
method the owner would measure the area let out and express it as a percentage of the total
area of the house, and then apply that let out percentage to the expense incurred.!82 Both

apportionments may apply where part of a dwelling is let out.

In relation to Uber, if the vehicle owner uses the motor vehicle for a dual purpose, he or she
must apportion the expenses between whatever relates to the Uber business and private use.
Assuming all the other section 11(a) requirements are met, only the portion of total motor
vehicle expenses relating to business use will be deductible.*®® Apportionment will be based
on the actual kilometres travelled. This would require the driver to maintain a logbook in which
he or she keeps track of personal use kilometres and business use kilometres. When maintaining
this logbook for travel expenses, the driver must record the kilometres travelled for the different
business purposes, including exact details of what the business travel pertains to.'® In
recording these expenses, the following costs must be included: depreciation, fuel, insurance,
licences, oil, parking fees, registration, repairs, tyres and toll road levies.'8 The expenses will

then be apportioned, based on the kilometres, with the business portion being deductible.

Uber, Uber drivers and Airbnb hosts will generally only be allowed to deduct expenditure or a
loss, if it was incurred after the commencement of a trade. However, section 11A of the Act

allows for a deduction for qualifying expenditure and losses incurred before the
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2018).
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commencement of that trade, once a trade is carried on.*8” A pre-trade expense qualifies as a
deduction against the income from the trade to which it relates, subject to four requirements in
section 11A(1). Firstly, the trade in respect of which the pre-trade expenditure was incurred,
must have been commenced by the taxpayer. Secondly, the pre-trade expense must have been
incurred before the commencement of and in preparation for carrying on that trade. Thirdly,
the pre-trade expense must qualify as a deduction in terms of section 11, had it been incurred
after the commencement of trade to which it relates. Fourthly, the pre-trade expense must not
have been allowed as a deduction in that year or any previous year of assessment.

If Uber, the Uber driver or Airbnb host meets these requirements, the pre-trade expense will
be allowed as a deduction under section 11A(1) in the year of assessment in which the trade to
which it relates commences. For Uber and an Airbnb host, examples of pre-trade expenses they
might incur are costs of salaries and wages, staff training, electricity and water, insurance, rates
and taxes, telephone costs and other similar costs. For an Uber driver pre-trade expenses can

include telephone, insurance and other related costs.

Section 102(1)(b) of the Tax Administration Act places the burden of proving that an amount
is deductible on the taxpayer.'® To discharge this onus Uber, the Uber vehicle owner and the
Airbnb owner would have to satisfy all the requirements of the general deduction formula. As
shown by the cases above, expenditure or loss incurred for a non-trade purpose, will not be
deductible in terms of section 11(a), read with sections 23(f) and 23(g) of the Act.*®® Because
the business model of the “sharing economy” is centred on sharing resources, where an expense
was incurred for a dual purpose the service provider will have to discharge the onus of proving
the reasonableness of the method used to apportion the expenses.*® In this regard, keeping a
logbook for the kilometres travelled or records of the actual number of days that the house was
in use for trade or providing measurements of the part of the house used for letting, will suffice

to discharge the onus.

3.4 Special deductions

Apart from the deductions allowed under the general deduction formula, the Act sets out certain

special deductions in section 11(c) to (w).! “The purpose of the special deductions is to permit

187 Act 58 of 1962.
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189 Act 58 of 1962.
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deductions that would not ordinarily be deductible under the general deduction formula, either
because they are of a capital nature or because they cannot satisfy the restrictive test that the
expenditure must be incurred in the production of income.”*%? Some of the special deductions

relating to Uber, the Uber driver and Airbnb host are discussed below.
3.4.1. Repair costs

In terms of section 11(d), repairs will be deductible if they are actually incurred during the year
of assessment for purposes of the taxpayer’s trade.!®® The Act does not define the word
“repair”, but in CIR v African Products Manufacturing Co Ltd'% the court held that a repair is
restoration by renewal or replacement of a subsidiary part of the whole. In order for an asset to
be repaired, there must be damage or deterioration to a part of the original asset or structure
and the intention of the taxpayer must be to restore the asset or structure to its original
condition.!®® If the expenses incurred do not prolong the useful life of an asset or replace the

asset, they are deductible as a repair.*

For an Uber driver, repairs would include replacing worn-out car parts, fixing paint scratches,
rotating tyres, replacing the car battery and similar costs. In the case of Airbnb hosts, repair
costs would include replacement of a leaky roof, a cracked foundation, clogged gutters, and
similar costs. For the Uber establishment, repairs to the business premises would include
replacing worn-out carpets, fixing ventilation and air conditioning and other similar costs.
Where these repairs are carried out, the related expenses will be “actually incurred” because
there will be an obligation on the taxpayer to pay for them. Section 11(d) requires that for
repairs to rank as a deduction they must have been carried out on the property occupied or used
“for the purpose of trade”.®” Therefore, where these repairs are incurred for a dual purpose,

apportionment becomes necessary.

If Uber and the respective service providers incurred the repair costs for purposes of trade or
apportioned the costs to deduct part of the cost relating to the business, the repair costs (or the

portion) will qualify as a deduction in terms of section 11(d).
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3.4.2 Wear and tear allowance

Section 11(e) of the Act provides a deduction if the value of the movable capital asset being
used for purposes of trade has diminished because of wear and tear.'®® The section does not
apply to any asset that is subject to a special depreciation allowance in any section of the Act
and this is done to avoid double deductions.!%

An Uber vehicle owner or an Airbnb host will qualify for the wear and tear allowance if he or
she satisfies the Commissioner that he or she is the owner of the asset or acquired the asset
under an instalment credit agreement and the asset is being used to carry on the trade. In terms
of section 11(e) the Uber driver can claim the deduction on the motor vehicle, cellular phone
and other assets used for purposes of the trade. For the Uber company and Airbnb hosts, the
assets on which they can claim a deduction include television sets, furniture and fittings,
computers and other similar costs. The host and the Uber company must make sure that the
asset in respect of which the deduction is being claimed is not so integrated into a building or

structure or work of a permanent nature that it loses its own separate identity.?%

Section 11(e) only allows deductions to the extent that a qualifying asset is used for purposes
of trade. Therefore, where the driver or host uses the assets for both business and private use,
only the portion of the allowance in respect of the asset used in carrying on the trade will be
allowed as a deduction.?* The Commissioner will grant the taxpayer a deduction that he
regards as just and reasonable as representing the amount by which the value of the asset has

diminished during the year because of the wear and tear. 2%

In terms of paragraph (vii) of the proviso to section 11(e), where Uber, the Uber driver or the
Airbnb host acquired the movable capital asset by way of inheritance, donation or distribution
from a connected person, the market value can be used as the “cost”.2% The taxpayer will have
the burden of proof to show what the market value is.?** If the taxpayer acquired the movable
asset from a connected person before 1 January 2013, the provisions of the deleted section 23J

would still be applicable to them.?% Section 23J limits the amount in respect of which the
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taxpayer may claim wear and tear. Were Uber, the Uber vehicle owner or an Airbnb host
claimed repair costs under section 11(d), this must be taken into account when determining the

wear and tear allowance.2%

3.5 Other deductions
3.5.1 Capital allowance on residential accommodation

The Income Tax Act provides for capital allowances in respect of immovable property,
depending on the use of the property.?%” A capital allowance allows a taxpayer to deduct a
portion of the cost of an asset against income over a certain period of time.?®® Section 13sex
allows developers, investors or purchasers of residential property to claim a “write-off” of the
building or improvement costs they incurred as a tax deduction, provided that they comply with
the requirements of the section.?®® This allowance is not claimable if an allowance on the

residential unit can be claimed under any other section in the Act.?*°

In terms of the section, the taxpayer, who in this context is the Airbnb host, may claim an
annual allowance of 5% or 10% of the cost of the building, provided he or she meets the
requirements of the section.?!! The percentage that the Airbnb owner can claim is dependent
on whether the residential unit is a residential unit that qualifies for a 5% allowance or a low-
cost residential unit that qualifies for a 10% allowance. The allowance is only applicable to the

building, not the whole property, therefore a value needs to be assigned to the building.?'?

To qualify for the deduction, the Airbnb owner must have acquired the residential unit, erected
the unit or made improvements to it on or after 21 October 2008.2** Secondly, the residential
unit or the improvement must be new and unused.?** Thirdly, the Airbnb host must own the

unit, as the allowance cannot be claimed on improvements made to property that the taxpayer
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occupies as a tenant. Fourthly, the section requires that the residential unit or the improvement
must be used by the taxpayer solely for the purposes of a trade that he or she carries on.
Additionally, the residential unit must be situated in South Africa.?!® Lastly, the Airbnb host
must own at least five residential units in South Africa (they need not be in the same place),

which must be used for the purposes of carrying on trade by the taxpayer.?*

The “sharing economy” is based on the concept of sharing idle resources and promoting micro-
entrepreneurship by encouraging the use or trading of the resources with those who want or
need them in return for a financial value. Therefore, whilst some Airbnb hosts let out an entire
property, most hosts let out free rooms or even sleeping spots in their living rooms, and
therefore it is unlikely that they will be able to satisfy the requirements that:

- they own and let at least five residential units in South Africa; and
- the residential unit or the improvement is used solely for the purposes of a trade that he or

she carries on.

Failure to satisfy all the requirements means that section 13sex will not be applicable to the
host.

3.5.2 Insurance

Insurance premiums in respect of loss of or damage to assets have generally been permitted as
deductions under section 11(a) of the Income Tax Act.?!’ This is because premiums are revenue
in nature since they are recurring expenses and closely linked to the taxpayer’s income-earning
operations.?'® Premiums in respect to the insurance of the Uber establishment, the Uber vehicle
or Airbnb host’s property against loss or damage to the assets is therefore, deductible. However,
this is only to the extent that the expense was incurred for the purposes of trade. Due to the
nature of the “sharing economy” business model, the insurance premiums paid by the Uber
driver or Airbnb host are may be incurred for a mixed purpose and therefore apportionment of

the expenditure becomes necessary.
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3.5.3 Assessed losses

Section 20(2) of the Act defines an assessed loss as the amount by which the deductions exceed
income in respect of which these deductions are admissible.?*® Section 20 of the Act allows a
taxpayer to set-off against the income derived by him from carrying on a trade, the balance of
assessed loss brought forward from the previous year of assessment that has been carried
forward from the preceding year of assessment.??® Section 20 has been be made subject to the
provisions of section 20A of the Act??!, which provides that the assessed loss incurred by a
natural person in the carrying on of certain trades may not be set-off against the income from
his or her other sources under certain circumstances. If the loss is “ring-fenced” in terms of
section 20A, it can only be set-off against the income derived from the trade concerned. Since
an assessed loss is not automatically ring-fenced, a determination must be made when
considering whether to ring-fence it.2?? This is determination is made using the four steps
discussed below.

3.5.3.1 Maximum marginal tax rate requirement

In terms of section 20A(2),22® the ring-fencing is only applicable to individuals whose taxable
income for the year of assessment is equal to or greater than the level of taxable income at
which the maximum rate of tax applies (R1 500 000 for 2018). Where the Uber driver and
Airbnb host’s adjusted taxable income falls below the level at which the maximum marginal
rate of tax becomes payable, the assessed loss will not be ring-fenced and section 20A is not
applicable. Where the vehicle owner or the host reaches the maximum marginal rate, he or she
satisfies the pre-requisite to potential ring-fencing and the other steps of section 20A must be

applied to determine whether the assessed loss must be ring-fenced.

3.5.3.2 Potential ring-fencing pre-requisites

A taxpayer will be subject to potential ring-fencing if either section 20A(2)(a) or section
20A(2)(b) applies.?*
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i) The “three-out-of-five-years” pre-requisite

Section 20A(2)(a) states that an assessed loss will be subject to potential ring-fencing if the
taxpayer has, during a five-year period ending on the last day of the tax year, incurred an
assessed loss in the relevant trade in at least three years of assessment.??® This section may be
applicable to Uber drivers because their job of transporting customers to their destinations is

not listed as a suspect trade (see below).

If an Uber driver who meets the maximum marginal rate requirement incurs assessed losses in
the first three years of assessment in which the trade is carried on, he or she will be subject to
potential ring-fencing in the third year, since even if profits will be derived in year four and
five the requirements of the pre-requisite will have been met.??® This means that the Uber
driver’s assessed losses incurred in the current year of assessment may not be set-off against
income from another trade he carries on. However, the Uber driver can escape this ring-fencing

if the “escape clause” provided for in section 20A(3) of the Act applies (see below).??’

i) The “suspect trade” pre-requisite

In terms of section 20A(2)(b), where an assessed loss arises from any one of the eight suspect
trades listed it will be subject to potential automatic ring-fencing.??® The section lists the rental
of residential accommodation as a suspected trade, and hence this section could apply to Airbnb

hosts using the Airbnb platform. 22°

For the Airbnb host’s letting activities to be excluded as a suspect trade and to have his or her
assessed loss set-off, he or she must satisfy two requirements in section 20A(2)(b)(iii).?*° The
requirements are that at least 80% of the residential accommodation should be used by persons
who are not relatives of the taxpayer and this must be for a period of at least six months during
the year of assessment. In determining whether the 80% is met, the floor area of the
accommodation will be considered. If the host can satisfy these two requirements, the assessed
loss will not be ring-fenced, and the taxpayer will be allowed to set-off the loss against income

from other trades he or she carries on.
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Given that the “sharing economy” business model is based on sharing idle resources, the 80%
requirement might be difficult for most hosts to satisfy since they only let out part of the house
in which they live with their families. Many of the hosts will fail to satisfy this requirement
and they will not be allowed to set-off their assessed losses against income from other trades
they carry on, unless they can show that there is a reasonable prospect of making a profit within

reasonable period.

3.5.3.3 Facts and circumstances test or the “escape clause”

The provisions of section 20A do not apply if the trade carried on by the person constitutes a
business in respect of which there is a reasonable prospect of deriving taxable within a
reasonable period.?3! Therefore, a determination should be made whether there is a reasonable
prospect of the taxpayer deriving a taxable income within a reasonable period. To determine
this, section 20A(3) provides an objective test that consists of factors which must all be

considered.?2 These factors are discussed below.

° The proportion of gross income derived from a specific activity in relation to the

allowable deductions incurred in carrying on the specific trade

SARS views the claiming of large amounts as deductions, despite deriving a relatively small
amount of “gross income” as a negative factor.?*® For the host’s or driver’s deductions to be

viewed favourably they should be small in relation to the “gross income”.

° The level of activities carried on by the taxpayer or the amount of expenses incurred in

respect of advertising, promotion or selling in carrying on the specific trade

When compared to “traditional” forms of service provision, Uber vehicle owners and Airbnb
hosts do not require the same level of advertising and promotion to produce income. For an
Airbnb host, registering and posting pictures of the house and room or space that is being let
out is sufficient advertising and promotion to show a serious intention to conduct trade. For the
Uber driver, registering with Uber is enough for the taxpayer to generate income as the

platform will advertise for him or her.
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e  The trade must be carried on in a commercial manner, taking into account certain
considerations

The number of full-time employees employed for the purpose of trade will be considered. The

“sharing economy” business model is structured in a way that it requires that the services are

rendered personally by the taxpayer. Even those service providers who employ people are not

likely to employ many people. Therefore, this factor will not be very helpful in assessing if the

trade is being carried on in a commercially viable manner.

The commercial setting of the premises where the trade is carried on, is another factor that
SARS takes into account. This factor relates to an enquiry into whether the physical location
of the suspect trade is likely to promote or hinder the production of income. Where it is found
that the location promotes the production of income SARS will view this favourably. An Uber
driver is unlikely to work from business premises and probably works from home. An Airbnb
host would also be working from his or her private home. These are not commercial settings

and the driver or host would not satisfy this criterion.

The extent of the equipment used exclusively for the purposes of carrying on that trade, is also
considered. Therefore, where assets are used exclusively for purposes of the suspect trade,
SARS will view this as a favourable factor as compared to when the host or driver uses the

asset for mixed purposes.

The time that the person spends at the premises conducting that business will also be taken into
account. For example, where the Uber driver or host provides the service on a full-time basis,
he or she would spend a lot of time and effort in carrying on the trade and this would be
regarded as likely to render the trade commercially viable, when compared to a driver or host
claiming a deduction in respect of an assessed loss incurred from carrying on trade on a part-

time basis.

° Number of years of assessment in which assessed losses were incurred in carrying on
the trade in relation to the total number of years that the taxpayer has conducted the specific

trade, taking into account any expected events giving rise to any of the assessed losses.

Incurring a loss because of circumstances that were beyond the taxpayer’s control will be
considered in determining the number of years in which assessed losses have been incurred.

For example, if a flood damages a host’s house or if the driver’s car is involved in an accident,
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these events will be viewed in a favourable way by SARS in determining if the business has a

reasonable prospect of deriving taxable income within a reasonable period.

° The business plans of the taxpayer as well as any changes thereto, to ensure that taxable

income will be derived from carrying on that trade in future

“The presence of a business plan could be relevant in considering whether the activity has a
reasonable prospect of deriving taxable income within a reasonable period.”?** Favourable
consideration is given to taxpayers who have business plans. An Uber driver and an Airbnb

host would be unlikely to have a business plan and would fail to satisfy this requirement.

° The extent to which assets attributable to the specific trade are used or are available

for use by the taxpayer or any relatives for private use

The driver and the host, must show that the relevant asset is not generally available for personal
use, in a business in respect of which an assessed loss has been claimed. This will be viewed
in a positive light by SARS. The driver and host may use the assets for their personal purposes

and would fail to satisfy this requirement.

If the facts and circumstances referred to above, when considered as a whole, indicate that the
taxpayer is conducting a business in respect of which there is a reasonable prospect of deriving
a taxable income within a reasonable period, the trade will not be ring-fenced, and the taxpayer
will be able deduct the assessed loss from the trade, from income from other trades. If the facts

and circumstances show otherwise, then the trade will be ring-fenced in terms of section 20A.

3.5.3.4 “Six-out-of-ten-years” or the catch-all provision

In terms of section 20A(4), the “escape clause” does not apply in respect of suspect trades
where the taxpayer has, during a ten-year-period ending on the last day of the tax year, incurred
assessed losses in at least six of those years (before utilising the balance of any assessed loss
brought forward).Z® This means that in the year of assessment in which the rule applies, the
assessed loss will be permanently ring-fenced.?3® Where the host or driver is subject to this
provision, their assessed loss must be carried forward and will only be available for set-off

against future income from the same trade.?%’
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An Uber driver or an Airbnb host can therefore claim a deduction of assessed losses provided
he or she does not fall within the highest tax bracket for individuals, or although he or she falls
within the highest bracket and it is a suspect trade, the trade constitutes a business in respect of
which there is a reasonable prospect of deriving a taxable income within a reasonable period.

If the driver or host is issued with an assessment that ring-fences an assessed loss, he or she
has the right to object to the assessment if not satisfied with the decision made by SARS.?%® If
the objection is disallowed fully or in part, the driver of the host has the right to lodge an appeal

against such full or partial disallowance.?3

The discussion above has established that, if participants met all the elements of the general
deduction formula, the expense will be deductible in terms of 11(a). Apart from the deductions
allowed in terms of section 11(a), it was shown that participants in the “sharing economy” may
claim special deductions in terms of section 11(c) to (w). In this regard it was shown that Uber,
an Uber driver and an Airbnb host may claim deductions for repairs and wear-and-tear
expenses. The discussion also established that certain capital assets (such as the houses or
apartments used by the Airbnb owner), if they fulfil the requirements listed in the Act, will
qualify for capital allowances and can be written off for tax purposes over a period of time. It
was also shown that an Uber driver or an Airbnb host can claim a deduction for assessed losses

in terms of section 20, provided the loss is not ring-fenced in terms of section 20A of the Act.?*°

What follows is an analysis of the status of the workers in the “sharing economy” and how it

affects the deductibility of their expenses.

3.6 Worker status and the deductibility or non-deductibility of expenses

The employment status of workers in the “sharing economy” has been a subject of debate, not
only in South Africa, but globally. Businesses in the “sharing economy” classify their workers
as “independent contractors” to avoid costs that are related with employer-employee
relationship. The Act does not define an “independent contractor” and in this regard reference
on its meaning is drawn from case law (see below). The Fourth Schedule of the Act defines an
“employee” as “any person (other than a company) who receives any remuneration or to whom

any remuneration accrues”; and an employer as “any person...who pays or is liable to pay to
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any person any amount by way of remuneration, ...”?** The Schedule defines “remuneration”
as “any amount of income which is paid or payable to any person by way of any salary, wage,
commission ..., whether in cash or otherwise and whether or not in respect of services
rendered ...”.2*2 In relation to Uber, it pays its drivers a commission on a weekly basis for
services rendered. Airbnb pays the hosts a commission as well, 24 hours after a guest’s
scheduled check-in-time. It is submitted that the commission earned by the drivers and hosts

from rendering their services constitutes “remuneration” as defined in the Fourth Schedule.

The distinction between an “employee” and an “independent contractor” is important as section
23(m) of the Act?*® limits deductions that may be claimed by employees and office holders
against their employment income, unless their income is earned mainly in the form of
commission. Therefore, an analysis of the status of the workers in the “sharing economy” is

relevant as it affects the deductibility of their expenses.

3.6.1 Are “sharing economy” workers “employees” or “independent contractors”?

In July 2017, the Commission for Conciliation, Mediation and Arbitration (CCMA) ruled on
the status of seven Uber drivers in Uber South Africa Technological Services (Pty) Ltd v
NUPSAW, SATAWU.?* Uber had “deactivated” the drivers from the “app” for a variety of
reasons and the drivers referred their unfair dismissal disputes to the CCMA.2* Uber objected
to the CCMA’s jurisdiction in the unfair dismissal cases, claiming that the drivers were not
employees of Uber but were independent contractors who had contracted their services to
Uber. The CCMA ruled that the Uber drivers were full-blown employees and not independent
contractors.?*® Uber made it clear that the CCMA’s ruling was only applicable to the seven
individuals.?*” To date of this thesis, Uber South Africa Technological Services (Pty) Ltd is

still reviewing this ruling before the Labour Court of South Africa.?*®
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In the case the CCMA only ruled on the status of the workers from an employment law
perspective and there is no indication that the ruling extends to tax. However, this decision is
extremely important given it is the first South African case to rule on the status of Uber drivers.
A discussion on the status of workers in the “sharing economy” is therefore, still relevant. What
follows is an analysis of the South African tests for categorising workers as either “employees”

or “independent contractors” and these tests will be applied to Uber drivers and Airbnb hosts.

3.6.1.1 Tests developed by the courts

Drawing a distinction between an “employee” and an “independent contractor” has always
been a difficult question in our law. Despite the difficulties, the South African courts have
formulated various tests to be applied in drawing this distinction. These tests are discussed

below.

a. The control test

The control test was formulated in Colonial Mutual Life Assurance Society Ltd v Macdonald,
where the court held that “the relationship of master and servant could not exist where there is
total absence of the right of supervising and controlling the workman under the contract.” 24
In terms of this test, the difference between an employee and an independent contractor is that
the employer has no legal right to prescribe the manner in which the independent contractor
achieves the desired result.®®® On the contrary, in an employer-employee relationship, the
employer will exercise a fair amount of control over the activities of the employee, telling him
or her what to do, when to do it, and the manner in which the employee must perform the
tasks.?! “However, with the advent of highly skilled employees who are given a relatively free
hand when performing their work, courts no longer insist on de facto control, but recognise

that a right to control is sufficient.”?2

Applying the test to Uber drivers, they are responsible for choosing their hours of work and
they may accept, decline or ignore a ride request. However, Uber controls the drivers to the
extent that they can only transport the customers when requested to do so by Uber.?® The

drivers cannot initiate a request, they can only refuse or accept rides, therefore they do not have
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complete control over their work. The same is true for an Airbnb host. He or she can only refuse
or accept the request. In Uber South Africa Technological Services, the court maintained that,
although there is no physical supervision, control is exercised through technology (that is
through the “app”), to the extent that the driver has no say over the fare and is not aware of the
destination until the passenger is picked up.?>* Uber is in control of the whole operation because
the driver has minimal knowledge of the passenger’s personal details and is prohibited from

further contact in terms of the service agreement.

Uber and Airbnb control the way workers perform their tasks by setting standards and
performance requirements, such as those contained in the deactivation policies.?®® In relation
to Uber, it supervises the drivers through the GPS system on their smartphone.?® If the driver’s
satisfaction ratings fall below 4.6 out of 5 the driver can be effectively dismissed. Airbnb also
monitors the host’s reviews and it can deactivate the host’s account if he or she has
unsatisfactory reviews from customers. Uber and Airbnb may immediately, without notice,

terminate the agreement if the host or driver has materially breached any obligations.

Based on these factors, it is submitted that the companies have sufficient control over the
workers, telling them what to do, when to do it and how they must perform their tasks. Hence,

the workers may be regarded as “employees” of Uber and Airbnb.

b. The organisation test

Dissatisfaction with the control test led the courts in R v AMCA Services®’ to experiment with
another test — the organisation test. This test is based on the assumption that being a servant
does not rest on submission to orders, but it depends on whether the person is part and parcel
of the organisation.?® In SABC v McKenzie the court held that *...a person is an employee if
he is part and parcel of the organisation..., whereas the work of an independent contractor
although done for business, is not integrated into it but is only an accessory to it...”%*° By
implication, if a person is sufficiently related to the organisation of the employer, that person

will be regarded as an employee, even though the employer might exercise little control.26°
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Applying this test, without the drivers and the hosts, Uber and Airbnb would not have any
means of satisfying their customers’ requests. Uber South Africa Technological Services case
held that the smartphone “app” is a tool to request and provide rides, but it is the drivers who
provide the riders with what they want.?®* What the customers want are rides and
accommodation, not the “app”. In this regard the drivers and the hosts are so integrated into
the business of the companies and their roles are so central to the companies’ operations as to
be regarded as forming part and parcel of the companies. The major challenge in applying this
test is that it is impossible to know the degree of integration that would be sufficient for the
Uber driver or the Airbnb host to qualify as “employees”. It is submitted, however, that the
drivers and hosts form part and parcel of the companies, thus they may be regarded as

“employees” of the companies.

c. The multiple or dominant impression test

Deficiencies in the control and organisation tests led the court to approach the question of
whether a particular relationship is one of employment, by viewing the relationship between
the parties as a whole and drawing a conclusion from the entire picture.”?%? To obtain the
dominant impression, the court takes the following factors into account: “the right to
supervision, whether the worker provides his or her own tools and equipment, whether the
employer has the right to discipline the worker, whether the worker is paid according to a fixed
rate or by commission, whether the employee is allowed to work for anyone else, the extent to
which the worker depends on the employer in the performance of duties, whether the worker
is required to devote a specific time to his work and whether he is obliged to perform the duties
personally.”2%® The court will weigh up all the relevant factors and then determine whether or
not it obtains the dominant impression that the person performing the duties is an “employee”
or “independent contractor”.?®* Accordingly, there is no single factor that decisively indicates

the presence or absence of an employment relationship.

Applying the factors of the dominant impression test to Uber drivers and Airbnb hosts, they
are subordinate to the will of the companies in the manner they perform their duties, and this
is generally the case for employees. Support for this is found in SABC v McKenzie, where the

court held that an independent contractor is not under the supervision or control of the
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employer, nor is he under any obligation to obey any orders of the employer regarding the
manner in which the work is to be performed. 26° Another factor is that the drivers and the hosts
are solely dependent on Uber and Airbnb giving them access to the “app” and providing them
with the ride or accommodation requests. Without Uber and Airbnb authorising these requests
the drivers and hosts would not be able to perform their duties. This level of dependency on
the employer in the performance of the worker’s duties indicates an employer-employee

relationship.

Additionally, Uber requires the driver to render the services personally and he or she may not
out-source the duties to someone else without prior approval by Uber. This is generally the
case with employees and support for this is found in Uber South Africa Technological Services
(Pty) Ltd case®®®, where the court held that workers are “employees” where a principal imposes
restrictions on the delegation of duties, whereas with “independent contractors”, it does not
really matter who does the work provided the job gets done. Another factor is that Airbnb and
Uber have the right to discipline the workers by “deactivating” their accounts for breach or bad
reviews. Other factors are that the drivers and the hosts are required to provide their own tools
and equipment, they are paid on a commission basis and are not required to devote a specific
time to their work. This is generally the case for independent contractors. It is submitted,
however, that all these factors form a dominant impression that the workers are “employees”

of the companies and not independent contractors.

Considering all the tests discussed above, it is submitted that the workers in the “sharing
economy” may be classified as “employees” because the companies (Uber and Airbnb)
exercise sufficient control over the workers, telling them what to do, when to do it and the way
in which they must perform their tasks. In addition, the companies grant the drivers and the
hosts a limited, non-exclusive, non-sublicensable, revocable, non-transferable license to use
their “app” and website and they also retain the right to terminate the agreement at any time.
This demonstrates that, although the companies do not have physical control over the workers,
they exercise sufficient control through technology. The workers’ roles in the companies was
also found to be of such paramount importance as to be regarded as forming part and parcel of

the businesses.

2651999 (1) BLLR 1 (LAC).
266 [2017] ZACCMA 1.

57



It is submitted that the cumulative effect of these factors is persuasive for a conclusion that the
workers are “employees” of Uber and Airbnb and not independent contractors. This
“employee” status may affect the taxpayer’s ability to deduct certain expenses and this is

discussed below.
3.6.2 Effects of the “employee” status on the deductibility of expenses

Section 23(m) of the Act states that an “employee” or a holder of office who is remunerated
mainly by way of a salary is denied any deduction of expenditure incurred in the course of
earning the remuneration and claimed in terms of section 11 of the Act, other than those classes
of expenditure specifically listed in section 23(m).?®” The prohibition in section 23(m) only
applies to expenditure or a loss that relates to remuneration as defined in the Fourth Schedule.?%®
The discussion above established that the Uber drivers and Airbnb hosts earn a commission
which constitutes “remuneration” as defined in the Fourth Schedule. Therefore, it becomes
necessary to examine if the drivers or hosts are prohibited from deducting their expenses in

terms of section 23(m).

In relation to commission earners, section 23(m) provides that, if the commission earned by
the taxpayer relates to any employment, the deduction of expenditure will only be allowed if
the remuneration is mainly derived in the form of commission based on his or her
performance.?®® In this instance, “mainly” means more that 50% of the monthly total
remuneration. It is submitted that, in the case of an Uber driver or Airbnb host, his or her
commission would constitute 100% (thus more than 50%) of the total remuneration earned
from Uber and Airbnb. Therefore, the prohibitions in section 23(m) would not apply to the
driver or host. The driver or host would, however, still need to comply with the requirements

of the “general deduction formula”.

Other tax-related consequences of the “employee” status are that Uber and Airbnb would be
required to register with SARS as employers and withhold or deduct employees’ tax (pay-as-
you-earn (PAYE)) from the employee’s remuneration and pay it over to SARS (see below).
SARS might seek to recover employees’ tax on all payments that were previously made to
“sharing economy” workers. Additionally, it would mean the workers would be entitled to

employment rights, such as holiday pay and sick leave. Uber and Airbnb might also have to
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give the drivers and hosts back-pay for unpaid benefits. If the appeal of Uber South African
Technological Services is overturned, it would mean that the host or driver as an “independent
contractor” may claim deductions on all expenses incurred in the production of income. As
independent contractors there would be no withholding of any taxes from their compensation

and they would not be entitled to any employee benefits.

3.7 Miscellaneous tax issues

Having established that the Airbnb owner, Uber driver and Uber are liable for “income tax” it
becomes necessary to discuss issues relating to tax registration, payment of provisional tax and
retention of records. This is discussed below.

3.7.1 Tax Registration

When a taxpayer becomes liable for “income tax”, he or she is required to apply to the
Commissioner to be registered as a taxpayer.?’® Individuals whose income exceeds the
threshold amounts are obliged to register as taxpayers. Uber drivers or Airbnb hosts whose
income exceeds R75 750 if they are under 65 years; R 117 300 if they are 65 years and older
and R131 150 if they are 75 years and older, are obliged to register as taxpayers. 2’ The
application for registration as a taxpayer must be made within 21 business days of the date on
which the person becomes liable for “income tax”. 2’2 In relation to Uber, as a company, it is

required by law to be registered with SARS for income tax.?”®
3.7.2 Provisional tax

Where an Airbnb host or an Uber vehicle owner earns a taxable income from the platforms
that exceeds R30 000 per year, he or she will be required to register as a provisional taxpayer
with SARS and to submit provisional tax returns on a bi-annual basis in August and February
of each tax year.2’* The onus is on the taxpayer to register as a provisional taxpayer within 30
days after the date on which he or she qualifies as a provisional taxpayer.?’® In relation to Uber,
paragraph 23 of the Fourth Schedule states that all companies are provisional taxpayers.

Therefore, Uber must make the first provisional tax six months before its year end and the
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second payment by the end of its year of assessment.?’® Non-compliance can result in the

levying of interest and penalties, and even imprisonment.?’’
3.7.3 Uber and Airbnb’s responsibilities as employers

The discussion above established that Uber drivers and Airbnb hosts may be regarded as
employees for tax purposes, making Uber and Airbnb their employers. As employers, Uber
and Airbnb are required to apply to the Commissioner for registration within 14 days after
becoming employers, or within such further period as the Commissioner may approve.?’® In
terms of paragraph 2 of the Fourth Schedule, Uber and Airbnb have an obligation to deduct
and pay over employees’ tax, unless the Commissioner has granted authority to the contrary.?’®
This deduction of employees’ tax is made in respect of the employees’ liability for normal tax.
Uber and Airbnb may, however, deduct more employees’ tax if they receive a written request
to do so from an employee.?®® Where the remuneration is paid or payable to a married person
and the remuneration is deemed to be income of the employee’s spouse under section 7(2) of
the Income Tax Act, the deduction is to be made in respect of the normal tax liability of the

employee’s spouse.?8!

The amount of employees’ tax that Uber and Airbnb deduct or withhold must be paid to the
Commissioner within 7 days after the end of the month during which it was deducted.?®? The
liability to deduct employees’ tax is deemed to be discharged if the employer made payment
of the outstanding employees’ tax to the Commissioner. Subject to the provisions in paragraph
6, if Uber and Airbnb fail to deduct the full amount of employees’ tax as provided in paragraph
2, the Commissioner will hold them personally liable for the amount that they fail to deduct or
withhold.?®® Uber and Airbnb can, on application in the prescribed form and manner by the
Commissioner and if he is satisfied that there is a reasonable prospect of ultimately recovering
the tax from the employee, be absolved from the employer’s personal liability if the failure was

not due to an intent to postpone the payment of tax or to evade their obligations as employers. 28
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Paragraph 5(3) gives Uber and Airbnb the right to recover any tax they pay in terms of
paragraph 5(1) from the employee in such manner as the Commissioner, on application in the
prescribed form and manner by the employer, decides.?® However, any amount that Uber and
Airbnb pay in terms of paragraph 5(1) but not recovered from the employee, shall, for purposes
of section 23(d)?® be deemed to be a penalty due and payable by the employer and therefore
not deductible for income tax purposes. If Uber and Airbnb fail to pay any employees’ tax for
which they are liable within the period allowed, the Commissioner will impose a penalty of
10% of the amount due. If this non-payment of the employees’ tax was an intent by either of
the companies to evade tax obligations, the Commissioner will hold them liable to pay a penalty
not exceeding an amount equal to twice the amount of employees’ tax which it so failed to
pay.?8” Additionally, in terms of paragraph 30(1) of the Fourth Schedule, read with section 75
of the Act, Uber and Airbnb can be liable, on conviction, to a fine if either of them fails to
deduct and pay employees' tax within the prescribed period. Furthermore, interest at the
prescribed rate, as well as penalties, may be imposed on Uber and Airbnb in respect of the late

payment of any outstanding employees' tax.

Paragraph 13 requires Uber and Airbnb to deliver an employee’s tax certificate to each
employee or former employee to whom remuneration had been paid or has become payable by
them. Furthermore, Uber and Airbnb must within 60 days from the end of each tax year, render
a return to the Commissioner for each employee indicating the name and address of the
employee, the total remuneration paid to the employee and the total amount of taxation
deducted from the employee’s remuneration.?®® Therefore, Uber’s and Airbnb’s obligation to
withhold or deduct employees tax is absolute. Thus, any agreement between Uber or Airbnb

and their employees not to deduct or withhold employees’ tax will be void. 23
3.7.4 Retention of records

Uber and the respective service providers must retain records relating to their business
operations for a certain number of years. Since Uber is liable for VAT, as will be shown in
chapter 4, it must keep records of supporting information such as bank statements, stock lists,
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paid cheques and invoices for a period of five years.?®® An Uber driver or Airbnb host must
also retain records of income, liabilities and assets owned for a period of five years. These

records may be retained electronically, provided they can be reprinted.

3.8 Conclusion

This chapter discussed the deduction of expenditure incurred by Uber and the respective
service providers. The discussion established that expenses or losses incurred from “sharing
economy’ activities can be regarded as “expenditure and losses” contemplated in section 11(a)
of the Act. Furthermore, the discussion indicated that expenses from ‘“sharing economy”
activities will be incurred if they result in an unconditional legal obligation to pay the amount
during the year of assessment. The “sharing economy” participant must show that there is a
link between the expenditure incurred and the trade that is being carried on. Proving this link
would satisfy this element of the general deduction formula. Additionally, expenses incurred
from the “sharing economy” activities must be expended for purposes of trade and be of a
revenue nature, to be deductible in terms of section 11. Where expenses are incurred for a dual
purpose, Uber, the driver or host must apportion the expenses between business and personal
use, with the business portion being deductible. Thus, if a participant meets all the requirements
of the general deduction formula, the expense will be deductible in terms of the section 11(a).

It was established that Uber, the Uber driver and Airbnb host may claim deductions for wear
and tear, repairs, insurance and other non-capital business expenses. The driver and host may
also claim a deduction of assessed losses in terms of section 20 of the Act, unless ring-fencing
in terms of section 20A applies. Additionally, an Airbnb host may, under certain circumstances,

claim a capital allowance in terms of section 13sex.

The chapter established that a “sharing economy” worker’s status may affect the deductibility
of his or her expenses, due to provisions of section 23(m) of the Act, which limits deductions
that can be claimed against employment income. The chapter analysed the status of “sharing
economy” workers, specifically Uber drivers and Airbnb hosts, and concluded that the workers
may be regarded as “employees” for tax purposes. From the analysis it was shown that the
Uber driver’s and Airbnb host’s remuneration is mainly derived in the form of a commission

and thus the limitations of section 23(m) are not applicable to them.
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Having established that Uber, and possibly the Airbnb owner and Uber driver, are liable for
“income tax”, the chapter concluded by explaining that they have a duty to register as taxpayers
with the Commissioner, retain records for certain periods of time and, where applicable, pay

provisional tax.

The following chapter will analyse the challenges that presently exist in taxing the “sharing
economy” in South Africa and what measures can be taken to address these problems. In this
regard, legislation in Australia and America will be analysed to see how these challenges are
dealt with.
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CHAPTER 4: COUNTRY COMPARATIVE ANALYSIS

4.1 Introduction

In the preceding chapters, the concept of the “sharing economy” was discussed, and it was
established that Uber, the Uber driver and the Airbnb host are subject to the current South
African tax system. Having established this, chapter 4 will investigate how South Africa and
two other selected countries deal with taxing the “sharing economy”. The chapter will examine
problems of the South African tax system in effectively regulating Uber and Airbnb and
investigate how the same challenges are addressed in Australia and America, thus addressing
the third objective of the thesis —a comparative analysis of how Australia and America are
taxing the “sharing economy” activities. The chapter will also assess whether the measures
applied in the two countries could be adopted in South Africa. This will address the final
research objective —recommendations relating to how the current South African tax system

could be amended to deal with taxable income from activities in the “sharing economy”.

4.2 South Africa

Uber and Airbnb services have become part of everyday life in South Africa, but their presence
has not been without difficulties.?®® This is because the technologically advanced “sharing
economy” business model had not been contemplated by the existing tax laws.?°2 The main
problem that South Africa is facing in ensuring tax compliance is that the “sharing economy”
businesses are engaging in “tax opportunism”. Tax opportunism describes a situation where,
“in determining how and whether to comply with existing laws and regulations, ‘sharing
economy’ businesses have the propensity to pick a favourable regime if there is ambiguity as
to which regime applies.”?®® When engaging in the opportunistic behaviour, the “sharing
economy” businesses make a tax compliance choice that provides them with a regulatory
advantage as compared with the alternative reporting compliance position.?®* While this
phenomenon is not new, in the “sharing economy” it presents a unique challenge. Some of the
tax compliance issues, exacerbated by the “sharing economy’s” opportunistic behaviour in

South Africa are discussed below.
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4.2.1 Non-declaration of income

One of the problems that SARS is experiencing is that the current legislation has loopholes that
have enabled participants in the “sharing economy” to avoid paying tax in South Africa. The
current tax regime was developed in the last century when the Internet was not yet in common
use; therefore, the system is failing to effectively regulate these new platforms. The tax
system’s failure to respond to these innovations will be illustrated by an analysis of how Uber

works.

Assuming an Uber customer has requested a ride, which will cost R100. The fare is charged
through the customer’s credit card and then sent across national borders into an account of the
company in Netherlands, Uber BV.2% This company collects the fare electronically, through
Raiser Operations BV and sends R80 (80% of the fare) to the driver’s account.?®® The
remaining R20 (20% of the fare) enters a complicated network of Dutch offshore companies.
The R20 is transferred to Uber International CV by Uber BV, through an “Intangible Property
License Agreement”.?%’ In the terms of the agreement, Uber BV keeps a small portion of the
fare to cover the costs of operation and administration expenses.?®® The rest of the profit is then
sent to Uber International CV as a royalty.

Under Dutch law, that royalty payment is not taxable because it lies in a grey area between
national tax authorities.?®® This royalty income will be legally off the grid and it is not taxed in
South Africa, in the Netherlands or in the United States.3® This strategy of using two
Netherlands companies connected by a license agreement is referred to as the “Double Dutch”.
The process helps Uber to avoid paying tax because there is no recorded income for Uber in
South Africa. The process makes Uber’s income invisible to SARS, even though the R20 gross
profit is from a South African source. This process can — in a simplified form — best be

illustrated as follows:
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Figure 4.1: Uber royalty payment process
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As a non-resident company, Uber is subject to normal tax in South Africa, since it receives
income or income accrues to it from a South African source. This tax is imposed on businesses
incorporated under the laws of South Africa or which derive income through a branch or
“permanent establishment” within South Africa.?? It was established in chapter 2 that Uber
has a “permanent establishment” in South Africa and therefore the normal tax payable is

calculated at a flat rate of 28% on its taxable income.3® A key allegation, however, is that
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Uber is not declaring any income to SARS as illustrated by the example above.3** The “Double

Dutch” system may be depriving SARS of millions of Rand in tax.

Furthermore, Uber and Airbnb classify their respective service providers as “independent
contractors”. This means that the drivers or hosts are running their own businesses and are
paying Uber or Airbnb a small fee to use their platform.3® In terms of South African law,
independent contractors are responsible for paying their own taxes, instead of employees’ tax
being deducted. Many of these drivers and hosts may not be declaring their income to SARS.
This may be because many of the participants in this industry may be new to the payment of
taxes and not fully aware of how to declare their income.3% Even the drivers and hosts who are
aware of how to declare their income, may not be doing so because they know that SARS has
no means of effectively ascertaining whether they are complying with their tax obligations.
This constitutes tax evasion and, in the process, may be depriving the fiscus of potential tax

revenue.
4.2.2 Non-payment of VAT

Uber classifies itself as a technological company, rather than a transport company.®” Uber
views itself as merely connecting consumers to drivers and earning a 20% commission, based
on the fare calculated using their app.®® In South Africa, all fare-paying transportation services
are exempt from VAT in terms of section 12(g) of the VAT Act.2% Uber does not qualify for
the exemption as it is, by its own statement, not a transport provider. Therefore, in terms of
South African tax law, Uber must charge its customers 14% VAT on the fare charge and then
pay this over to SARS. However, Uber is not charging any of its customers with VAT, arguing
that each of its drivers is a separate business, but each too small to register for VAT.31? This
opportunistic behaviour allows Uber to provide cheaper services when compared to other

providers.

This same loophole is used by other multi-national companies, such as Google and Facebook,

to avoid VAT on certain transactions involving small businesses, but the benefit is more
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important for Uber since the fees it charges drivers are its main source of income.3!! Uber is
exploiting loopholes in law to avoid paying VAT and in the process depriving the fiscus of tax

revenue.3!?

4.2.3 Unfair competition

Uber’s success has triggered an outcry from taxi service providers as they believe Uber is a
threat to their viability. In 2016 and 2017 there was an escalation of violence between Uber
and metered taxi drivers, which reached proportions that threatened peace and stability in the
Republic.3!® The reason for the “wars” was that Uber was not complying with the transport
laws in relation to obtaining licenses and operating permits, despite the Minister of Transport
announcing that they need to do so.3'* Many have argued that by failing to comply with the
traditional regulatory requirements that burden taxi companies, Uber is engaging in unfair
competition.®'® The “war” resulted in murder, attempted murder, arson, assault, assault with
intent to do grievous bodily harm, theft, robbery, hijacking of vehicles and verbal

intimidation.316

In relation to Airbnb, South Africa is by far its biggest market in Africa, accounting for almost
half the listings on the continent.®” The Airbnb community boosted the South African economy
with an estimated R2,4 million in 2016 and this grew to R197 million in 2017.3!8 There has
been a growing concern, however, over the service’s non-compliance with the law. For
example, it was revealed that many of Cape Town’s Airbnb rentals are “illegal” as the city’s

municipal by-laws do not permit the renting out of entire homes or apartments on a short-term
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basis.3*® Furthermore, most hosts are not using appropriately zoned properties and they are not
applying for consent to let out the properties from the city’s development management
department.3? Additionally, non-regulation of Airbnb, has had a direct impact on hotel industry
performance — for example, most hotels have had to undercut their services considerably.3?

At present separate laws apply to similarly situated companies, products and services and this
is resulting in unfair competition. Uber, Airbnb and their service providers are operating
outside tax laws that traditional taxi services and hotels are subject to. This is causing the fiscus
to lose potential tax revenue due to the lack of proper regulation of the “sharing economy”.
Therefore, it is important to draw solutions from other jurisdictions that have faced similar
problems and found ways to deal with them. What follows is a discussion of the approach taken

by Australia and America to tax “sharing economy” businesses.

4.3 The “sharing economy” in Australia

Uber and Airbnb are the most prominent “sharing economy” businesses raising issues in
Australia. According to Baldassarre3?? the value of Australia’s “sharing economy” is expected
to reach $55 billion in the next five years, having risen from $14.5 billion to over $15.1 billion
in six months. The Australian Government Productivity Commission’s 2016 Research Paper
identified that sharing economies have a disruptive business model that moves faster than
legislation can be created, and this has caused friction between businesses operating in the

b

“sharing economy” and their various stakeholders, such as the government, employees,
consumers and unions.3?® As these technology-driven businesses continue to grow, there
continue to be regulatory and policy issues across cities and towns in Australia.®?* Some of the

regulatory issues are discussed below.
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4.3.1 Non-payment of goods and services tax

Just as in South Africa and other parts of the world, Uber was avoiding paying Goods and
Services Tax (GST —the local equivalent of VAT) in Australia. Uber alleged that its Australian
business did not pay tax because it did not generate any revenue, since the drivers keep 75%
of the customer’s fee and the other 25% goes to Netherlands.®?® Uber further alleged that it
should not be forced to pay GST because it was not a taxi company, but a technological
company.3?® This tax avoidance strategy by Uber led to the Australian Tax Office (ATO) losing
potential tax revenue it could have collected and used. It also created unfair competition
between Uber, its similar competitors and the traditional taxi operators, who had to pay GST.
This gave Uber the advantage of providing cheaper services when compared to the traditional

taxi services.

To ensure tax compliance and to promote fair competition the ATO took Uber to court
requesting that they pay GST.%?” The court classified Uber as a taxi service, liable for GST.
The court accepted that there was a deficiency in the GST Act that allowed “ride-sharing” to
slip through a legal loophole.®?® To close this tax loophole, the ATO now requires any driver
earning income from the ride-sharing apps to register for tax and it has introduced a 10% GST
rate on each ride. The court ruling gave the ATO wide-ranging powers to access documents
and collect information to apply and administer the GST.*?° These powers allow the ATO to
request information in relation to drivers and fares received from Uber or similar companies.®*
Additionally, the ATO introduced penalties for failure to comply with these requests and for
failing to pay GST.

South Africa could take note of this approach by Australia, where GST (the VAT equivalent)
is directly withheld by the driver who in turn remits it to the ATO. Requiring the drivers to

charge and collect the VAT on behalf of SARS would promote fair competition between the
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“sharing economy” businesses and the traditional businesses that already charge VAT on the
supply of goods and services. SARS could also have an agreement with Uber, which allows it
access to driver and fare information when checking for compliance. Alternatively, SARS
could task Uber to withhold VAT and pay it over to SARS. This would be a more favourable
approach because requiring drivers to do so might prove to be difficult, given that many of the
participants in the “sharing economy” may be new to the need to collect and pay over VAT.
Charging VAT would ensure compliance with tax provisions and it would increase the tax base
and consequently address the leakage in the current tax system.

4.3.2 Non-declaration of income

Another problem that the ATO was facing was that taxpayers were not declaring their earnings
from these “sharing economy” platforms. In terms of Australian Tax law, Airbnb hosts, Uber
drivers and any other online service providers are required to include earnings from the
platforms in their tax returns. However, thousands of drivers and hosts engaged in these online
businesses were not declaring their income to the ATO.**! This non-compliance led to the

Australian government losing tens of thousands of Australian Dollars in tax.

To ensure compliance, the ATO found a way to ensure that Uber drivers and Airbnb hosts do
not evade declaring their income tax. The ATO introduced a new data-matching program where
banks (including overseas banks), other financial institutions, employers and health insurance
funds will hand over to the ATO detailed information on payments to taxpayers using “sharing
economy” platforms and other online services.**? This new data-matching program is helping
the tax office to identify any drivers or hosts who have ignored their tax registration, lodgement,
reporting and payment obligations.3*® For those caught not complying, the ATO is applying

back-payment of taxes, plus fines, and in some cases back-payment of interest charges.®**

The data collected by the system allows the tax office to get directly into touch with the drivers
and hosts offering services to make sure that they are aware of their tax obligations. This
communication happens through letters, text messages and phone calls.>*® The data-matching

program enables the ATO to put together a picture of what a person’s assessable income should
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be. If something does not look quite right, the data-matching program sends a red flag to the
ATO and they will investigate further.>3® By June 2017, this data matching program had
successfully identified more than 60 000 Uber drivers who had not complied with their tax
obligations, prompting the ATO to send out communications alerting then to the need to honour
their obligations.®*” This data-matching program has been a success and it has improved the
quality of data held in the ATO’s database, increased revenue collection and voluntary

compliance.®%®

Furthermore, the ATO has gone a step further by employing a team of data-mining specialists
who analyse a taxpayer’s social media posts, private school records and immigration data for
data-matching purposes. These data specialists are analysing information from social media
sites like Facebook, Twitter and Instagram, which they believe could be used to identify tax
misreporting and dodgy deductions.®*® The specialists will match the data in the taxpayer’s tax
returns, the lifestyle he or she is living and the pictures or videos of holidays that might have

been claimed as work-related expenses.34°

This approach is commendable and could be considered by South African regulators when
drafting laws to deal with “sharing economy” businesses. Developing and implementing a data-
matching program like the one in Australia is likely to be successful as knowledge of the
existence of the program would encourage the declaration of income and deter tax evasion. It
would also ensure that the correct amount income is declared, protect public revenue through
the identification of non-compliance and promote public confidence in the integrity of the tax

system.

Analysing social media platforms to find cases of people’s declared income not matching their
lifestyles could also be a useful strategy for SARS to adopt. It is a reality of the present age that
there is more and more information publicly available through social media. Therefore, using
social media platforms could help SARS to fill in gaps, where a taxpayer’s information does

not make sense. In developing this data-matching program, SARS could also collect
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information from a range of public and private sources, such as motor vehicle registries, the
stock exchange and other online selling platforms. The legislature could ensure that banks,
employers and government agencies are obliged to report information to SARS when requested
to do so. Adopting such a sophisticated system could lead to a significant drop in tax avoidance.
While it will take time, the South African legislature could start investigating ways to develop

and implement such an E-tax data-matching program.

In relation to income declaration by Uber, the ATO had no idea how much Uber was earning
from its activities in Australia. This is because any revenue collected by Uber, gets routed back
to its overseas head subsidiary.*! Uber’s use of the “Double Dutch” made it difficult for the
ATO to track exactly how much it was earning. It was alleged that, after paying its drivers, no
revenue was coming back to Australia and that Uber was syphoning off 100% of its profits to
offshore countries.3*2 Thus, in 2016, Uber was requested to lodge its financial statements with
the Australian Securities and Investment Commission. This gave the Australian government a
clear indication of how much tax was due and how much Uber paid. Submission of the
statements to the Australian Securities and Investment Commission ensures that Uber operates

efficiently, honestly and fairly.

To deal with non-payment of corporate tax by Uber in South Africa, SARS could request it to
lodge its financial statements. As in Australia, this would provide SARS with information on

how much Uber is earning and then levy the appropriate corporate tax on that amount.

4.4 The “sharing economy” in America

In 2010, America’s sharing systems had an estimated market volume of US$100 billion.3*

Since then the “sharing economy” market volume has continued to grow. Li et al*** attributes
the sharing economy’s growth to the lower consumption costs it offers and the convenience
and ease of use. The Internal Revenue Services (IRS) identified that the “sharing economy”
increased the efficiency of underutilized assets and it accelerated technological progress in the

economy.*® However, the law is unable to keep up with taxing the “sharing economy” and its
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continuous growth is causing regulatory challenges. Some of these challenges are discussed

below.

4.4.1 Non-payment of sales tax

Just as in South Africa and Australia, many States in America are having trouble with applying
and collecting sales taxes (the VAT equivalent).34¢ Most often, American tax laws place the
burden of collecting taxes on the individual suppliers in the “sharing economy” rather than on
the company that facilitates the “peer-to-peer” transactions. This results in most individual
suppliers not collecting the taxes because it is burdensome for them to file the appropriate tax

return and remit the tax to the State.34

In most States both taxi fares and rides from ride-sharing sites are exempt from sales tax.34
With the growth of the service sector and tax enforcement methods improving, the costs of
exempting these services came to outweigh the benefits. This led to eight States applying sales
taxes to taxi fares and rides from ride-sharing sites, namely Georgia, Hawaii, New Mexico,
Ohio, Rhode Island, South Dakota, Washington and Wyoming.3*® Although the sales tax was
applied to the fares, companies such as Uber and Lyft were not collecting the tax, claiming that
the law does not apply to them.*° The matter went before the Rhode Island State’s Division of
Taxation where it was held that “an entity ... that uses a digital network to connect
transportation network company riders to transportation network operators who provide pre-
arranged rides” must collect sales tax.**! Regardless of this court ruling, the ride-sharing

companies in some States are still not collecting tax.3%?

To avoid disputes with these ride-sharing companies on whether they are subject to sales tax,
some States are now levying taxes specifically tailored to the ride-sharing industry.

Massachusetts is one such State that has just signed into law a $0.20-cent tax per trip on Uber
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and Lyft rides.®*® This $0.20-cent tax is split, with $0.05-cents designated for taxis, $0.05-cents
designated for a state transportation fund and the $0.10-cents going to cities and towns.*** This
$0.20-cent tax is charged to the ride-sharing companies and the State has explicitly barred the
companies from passing on the tax to the riders or the drivers. The State of Nevada imposes a
3% excise tax on such rides, while South Carolina imposes a 1% fee on each ride. In
Pennsylvania, the State law requires the ride-sharing company to pay a 1.4% gross receipt tax,

but only on rides originating in the city of Philadelphia.®>®

As an alternative to charging of VAT, South Africa could adopt a similar measure and introduce
a tax that is specific to the ride-sharing industry. Placing an obligation on Uber and similar
ride-sharing businesses to collect and remit this tax to SARS could further reduce the leakage
in the current tax system. This would also be favourable as it might prove to be challenging for
the individual drivers to collect and pay over the tax to SARS. It would also be less burdensome
for SARS to monitor the company than having to monitor thousands of small transactions by
individual drivers using these platforms. It is submitted that introduction of this tax as an
alternative to charging VAT is likely to be successful and it could increase the tax base and

promote fair competition in the transportation industry.
4.4.2 Non-declaration of income

The IRS noticed that the Uber drivers and Airbnb hosts are not always aware of their tax
reporting and filing obligations, which also leads to a substantial loss in tax revenues. In 2016,
the IRS attempted to resolve this issue by launching the “Sharing Economy Tax Center”.3%®
The website provides education and resources relevant to the taxation of the “sharing
economy”, so that individuals earning income through platforms like Uber and Airbnb can

comply with their filing obligations.
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South Africa could consider developing a similar website. This would help active participants
in the “sharing economy” to be aware of the income tax consequences associated with their
earning activities. The website could include information for individuals, such as payment of
tax, depreciation, business expenses, self-employment taxes, and so on. The website could also
offer guidance for companies providing the services in the “sharing economy” with respect to
employment tax issues and tax requirements for these companies. As the “sharing economy”
continues to grow, a website like the “Sharing Economy Tax Center” would be a valuable
starting place for taxpayers to understand the tax consequences associated with the “sharing

economy” and it would help with resources to enable them to meet their tax obligations.
4.4.3 Unfair competition

Airbnb and similar online home-sharing services are rapidly taking market-share away from
traditional hotels. According to a report backed by the American Hotel and Lodging
Association, companies like Airbnb are providing a platform for individuals to run illegitimate,
unregulated and often illegal hotels in communities across the country.3*” The report showed
that, for the period October 2015 to September 2016, hosts generated an estimated $5,7 billion
in revenue through Airbnb in America.®® Of this $5,7 billion, approximately 81% was earned
by hosts offering an entire-home unit.®*® The report showed that revenue for entire-home multi-
unit hosts increased at a greater rate than all other Airbnb host types.*® An argument was put
forward by hotel industry officials that revenue from whole-unit rentals, where that owner is
not present, was not home-sharing, but a business and that Airbnb was evading the law to avoid

paying the taxes and fees other companies have been subject to for decades. ¢!

To close the illegal hotel loophole of home-sharing under the guise of Airbnb and to hold other
short-term rental companies accountable, most States in America have put in place a “primary
residence rule.”®? This rule requires that a host cannot offer multiple listings that are not his

or her primary residences. The rule was put in place to discourage commercial multiple host

357 CBRE Hotels’ American Research “Hosts with Multiple Units -A Key Driver of Airbnb Growth. A
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361 R Sager “Airbnb making millions from ‘illegal hotels’, hotel industry report claims” Fox News 13 March 2017
Available: http://www.foxnews.com/travel/2017/03/13/airbnb-making-millions-from-illegal-hotels-hotel-
industry-report-claims.html (Accessed 21 December 2017).

362 7 Jamasi “Regulating Airbnb and the Short-term Rental Market: An overview of North American regulatory
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operations and to safeguard the housing market by discouraging hosts from purchasing

investment properties to be used only for short-term rentals. 363

In the State of Virginia, the law went a step further by enacting a Bill that applies to all
Virginians who rent out their homes or bedrooms on platforms like Airbnb.3%* To effectively
regulate home-sharing businesses this Bill requires the hosts to identify all owners of the
adjacent residential dwellings and notify them, in writing, about their intention to rent out a
bedroom or space in their house.3%® Secondly, the taxpayer must request and obtain permission
from the local municipality to offer a residential dwelling unit for short-term rental. This
permission is only granted when the host or taxpayer agrees to pay all the applicable taxes
related to the short-term rental transaction.3%

The taxpayer offering a residential dwelling for short-term rental must also maintain a
minimum of $500,000 in commercial premises liability insurance that covers all renters, third
parties, and for purposes of any damage that might be caused by a renter, persons and property
immediately adjacent to the residential dwelling unit.®’ If the local municipality prohibits the
short-term rental of residential dwelling units, any person or entity, including a hosting
platform, that advertises or promotes such rental in the area shall be subject to a $10 000 fine
for each violation, payable to the local municipality. Moreover, the Bill requires Airbnb hosts
who operate over a period of 90 days or more in a calendar year to obtain a business

licence.*®The Bill addresses problems that many States in America still face.

A similar enactment is something that South Africa could consider. This would clearly outline
the boundaries within which all South Africans renting out their homes or bedrooms on
platforms like Airbnb should operate. It would be helpful for the hosts to know how to register,
what licences they need to hold, what taxes they should pay, how they should pay them, what
fines and penalties are charged and for what offences. The limitations in terms of noise hours,
number of days the house can be let, the number of visitors they may host could be clearly

specified and zoning laws could be identified that they should be aware of. In adopting such a
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measure, SARS could make sure it includes the “primary residence rule” so as to discourage
hosts from purchasing investment properties to be used for short-term rentals only, unless they
register as bed-and-breakfast business. Requiring that hosts with multiple listings register as
businesses would ensure equity between the hosts and hotels. In addition, it is submitted that
the protection of third parties, such the neighbours of Airbnb hosts, could also be included to
make sure that they are protected from risk. Setting such rules would create trust and

collaboration between users and guarantee the safety of third parties and their properties.*®°

Alternatively, the legislature could consider creating a comprehensive law to encompass all
sharing practices, instead of creating a separate law for each “sharing economy” model, such
as ride-sharing, apartment-sharing, or other similar businesses when they come into existence.
Otherwise, separate laws will need to be continuously amended whenever a new “sharing
economy” business emerges. Since neither Uber nor Airbnb fit neatly into the existing tax laws,
a comprehensive law could lead to an effective regulatory regime. Creating a comprehensive
law for this new class of “services” eliminates the need to find a place for “sharing economy”

within existing laws.

4.5 Conclusion

This chapter explored the challenges that South Africa is experiencing in taxing the “sharing
economy” and investigated how other jurisdictions have dealt with the same challenges. The
discussion established that most Uber drivers and Airbnb hosts are not declaring their income
to SARS. To deal with this issue Australia developed a data-matching program that will
identify culprits and alert the ATO. The discussion indicated that if South Africa adopts a
similar data-matching program, it is likely to be successful and it would improve the efficiency

and effectiveness of the current tax system in the Republic.

Another problem identified by the research was that Uber is not paying VAT for the goods and
services that it is offering in the Republic. In solving this problem, Australia and America
adopted similar measures, where they now levy taxes specifically tailored to the ride-sharing
industry. Since Uber classifies its self as a technology company and not a transport company,
SARS could therefore adopt a similar measure to ensure that Uber withholds the tax and remits
it to SARS.

369 7 He “Risks and Regulations of the Sharing Economy” 2017. Chicago Policy Review.
Available:http://chicagopolicyreview.org/2017/08/26/risks-and-regulations-of-the-sharing-economy/
(Accessed 26 January 2017).
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The research also identified that the growth of the “sharing economy”, without proper
regulation, can cause problems in South Africa, such as high rental prices and shortages in
long-term rentals throughout Cape Town, as well as an increase in illegal hotels, under the
guise of Airbnb. To deal with similar problems, most States in America have put in place the
“primary residency rule”, which prohibits hosts from offering multiple listings that are not their
primary residences. The recommendation was made that the adoption of a similar rule by South
Africa could resolve the issues of high rentals and shortages in long-term rentals for residents
in certain locations. Furthermore, an enactment like the one passed in Virginia would be
commendable because it would clearly outline what the law is regarding the service. Such a
law could also clarify what licences are needed, how to acquire them, what taxes must be paid,

what fines and penalties are applied, and for what offences.

The chapter demonstrated that the current tax legislation has leakages that are causing SARS
to lose potential revenue and this calls for regulation of the “sharing economy” businesses.
Adopting the measures used in Australia and America could remedy the leakages in the system.
Therefore, the legislature could start investigating ways to improve the tax and regulatory
systems. Although the development of the necessary systems may prove to be costly,
particularly in the early stages, the tax revenue gain should compensate for this over time. It
would also send a message that tax evasion will be detected and penalised and, possibly, help
to ease the present tensions between the “sharing economy” participants and traditional

providers of these services.

The following chapter will provide a conclusion for the research.
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CHAPTER 5: CONCLUSION

5.1 Introduction

Over the past three years there has been increased growth of the “sharing economy” in South
Africa. The term “sharing economy” lacks a shared definition, but the research identified that
the term comprises of digital platforms that operate as two-sided markets that match different
groups of users and providers who want to share assets or services in exchange for a fee,
typically by means of the Internet. “Sharing economy” activities comprise of several
categories, however this thesis focused on “sharing economy” activities that involve the use of
durable goods and other assets. Uber, Airbnb and their service providers in the Republic were

the subjects of the investigation into the tax consequences of their business activities.

The research identified the problems being experienced in South Africa in effectively
regulating participants in these new markets, based on current tax legislation. Additionally, the
“sharing economy” business model moves faster than legislation can be promulgated, and this
creates the opportunity for many of the participants in the “sharing economy” to slip through a
legal loophole and avoid paying their taxes. It was acknowledged that the problems in taxing
the “sharing economy” may be causing SARS to lose potential tax revenue. This motivated the
research, and the primary goal was therefore to determine whether the services provided by the
“sharing economy” platforms are adequately dealt with by the current South African tax

systems.

This chapter will summarise the conclusions reached on chapters two to four as well as link

these conclusions to the research goals.

5.2 “Gross income and the “sharing economy”

Chapter two involved an analysis of how the current tax systems deal with income accruing to
Uber, Airbnb and their respective service providers. Chapter two briefly discussed the “gross
income” definition in section 1 of the Income Tax Act, focusing on residence, source rules and
what constitutes a “receipt” for purposes of “gross income”, in relation to taxing the proceeds
from the “sharing economy” in South Africa. From this analysis the findings were that Uber
drivers and Airbnb hosts who are ordinarily resident in the Republic will be “resident” for
income tax purposes in South Africa in terms of the definition of a “resident” in section 1 of
the Income Tax Act. The research indicated that it is possible that drivers and hosts may be

residents of a foreign country, as well as residents in South Africa, based on the “days present”
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test incorporated in the definition of a “resident”, and earning income from a South African
source. The analysis established that in such cases the provisions of a DTA between South

Africa and this foreign country would be relevant.

In the case of the residence of persons other than natural persons, it was established that Uber
and Airbnb are not formed, established or incorporated in the Republic and do not have a place
of effective management here. The discussion indicated that the people in Uber and Airbnb
who are “calling the shots” and exercising “realistic positive management” are located in
America and therefore the companies are “resident” in America. However, since Uber and
Airbnb earn income from a South African source, this income was found to be subject to normal
tax in South Africa, unless the right to tax the income is affected by the DTA between America

and South Africa.3"®

The chapter analysed Article 7 and 5(2) of the DTA between South Africa and America. The
research identified that Article 7 read with Article 5(2) of the DTA, gave South Africa the
taxing rights on the profits Uber is earning in South Africa through a “permanent
establishment” in South Africa. This is because Uber has a fixed “place of business” in the
Republic, as it has offices located in Johannesburg and Cape Town. However, Airbnb does not
have any premises or facilities from which it carries on business in South Africa. Thus, it is
submitted that, since Airbnb does not have a “permanent establishment” in the Republic, South
Africa does not have the right to impose tax on the commission income earned, despite it being

from a South African source. The commission earned will be taxed in America.

Having established that Uber, Uber vehicle owners and Airbnb owners will be taxed either as
residents or non-residents on income from a source in South Africa, the chapter examined the
“gross income” definition, focusing on whether the amounts received constitute “receipts or
accruals” for purposes of “gross income” as defined in section 1 of the Act. It was established
that where the driver or host owns or rents the asset being used to provide the service, the driver
or host would receive the income (or it would accrue) on his or her own behalf and benefit.
This amount would therefore be included in the driver’s or host’s “gross income”, provided all
the other elements of the “gross income” are satisfied. Where a person drives on behalf of the
Uber vehicle owner, the payments received from the rides will be received by the vehicle owner

on his own behalf and benefit. Where a rental agency acts on behalf of the Airbnb owner,

370 DTA between South Africa and America (1997) 6.
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payments received from letting out the homes will be taxed in the hands of the owner, as they

are received on his or her behalf and benefit.

Regarding the commission that Uber charges the drivers, the research ascertained that Uber
receives this amount on its own behalf and for its own benefit as required by the definition of
“gross income”. Additionally, in terms of Article 7 of the DTA, this amount is taxable in South
Africa and the amount received is included in Uber’s “gross income”. In relation to the
commission that Airbnb receives from hosts using its website and “app”, the research
established that it is “received” for Airbnb’s own behalf and benefit. However, in terms of
Avrticle 7 read with Article 5(2) of the DTA, this commission will not be included in Airbnb’s
South African “gross income” because the company does not have “permanent establishment”
in the Republic. It is submitted that this commission will be taxed in America. The research
also established that Uber, Uber drivers and Airbnb hosts are recipients of “amounts” that have
a monetary value that is quantifiable. This “amount” received will be included in the driver’s

b (13

or host’s “gross income”.

Having established the “gross income” of Uber, Uber drivers and the Airbnb hosts, the research
concluded that there are no exemptions that would apply and therefore the “gross income” will

constitute “income” as defined in the Income Tax Act.

5.3 The general deduction formula and the “sharing economy”

Chapter three sought to examine how the current income tax system deals with the deduction
of expenses incurred by Uber, Uber drivers and Airbnb hosts and how “sharing economy”
worker status affects deductibility of their expenses. Deductions are granted mainly in terms of
the “general deduction formula”, which is set out in the preamble to section 11 and section
11(a), read with sections 23(f) and 23(g) of the Act.*’* In terms of the preamble to section 11,
a person cannot claim a deduction unless they are “carrying on a trade”. The discussion
established that the activities performed in the “sharing economy” can be regarded as “carrying

on a trade” for purposes of section 11 of the Act.

Having satisfied this prerequisite, elements of the general deduction formula were analysed.
The findings were that expenses or losses incurred from “sharing economy” activities can be
regarded as “expenditure and losses” contemplated in section 11(a).The discussion indicated

that Uber, Uber drivers and Airbnb hosts will be able to deduct expenses that are actually

371 Ibid.
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incurred, during the year of assessment, in the production on income, and are not of a capital
nature, to the extent that they are laid out or expended for the purpose of trade. It was shown
that Uber, the Uber driver and the Airbnb host may also claim the deduction of the cost of
repairs and capital allowances on the property used to provide the services. Furthermore, it was
shown that the driver and host may deduct assessed losses that they incur in carrying on their
trades from taxable income in later years of assessment. In the case of natural persons and
under certain circumstances, losses incurred by participants in the sharing economy may be

“ring-fenced” in terms of section 20A of the Act.

Due to the “sharing economy” business model, which is based on the sharing of resources,
expenses are often incurred for both business and personal purposes. The research established
that where dual-purpose expenditure is incurred, the taxpayer must apportion the expenses, in
terms of section 23(g), between business and personal use, with the business use portion being
deductible.

Having established that the expenditure of the participants in the “sharing economy” may
satisfy all elements of the general deduction formula, it became necessary to analyse the status
of workers in the “sharing economy”. Their status may affect the deductibility of their
expenses, their possible need to register as taxpayers and to pay provisional tax. The possible
status of the participants as employees would imply that their “employers” would have
responsibilities regarding employees’ tax. The chapter briefly discussed and applied tests used
by our courts to distinguish between an “employee” and an “independent contractor” in relation
to the service providers. From this analysis the control test demonstrated that Uber and Airbnb
have sufficient control over the workers, instructing them what to do, when to do it and how
they must perform their tasks. The “organisation” test established that the drivers and hosts are
so integrated into the business of the companies as to be regarded as part and parcel of the
companies. The test also established that the roles of the service providers are central to the
operation of the companies, to an extent that the workers may be regarded as “employees” of
the companies. The “dominant impression” test established that the drivers and hosts are
subordinate to the will of the company in the manner they perform their duties and that the
workers are solely dependent on the companies giving them access to the “app” and providing
them with the ride or accommodation requests. The “dominant impression” test indicated that
the workers are employees of the companies. It was found that the cumulative effect of these

tests is persuasive for a conclusion that the workers are “employees” of Uber and Airbnb and
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not independent contractors. Uber and Airbnb would therefore be required to register as

employers and comply with the associated responsibilities.>"?

Having determined this employee status, the research discussed section 23(m) of the Act®”,
which prohibits employees receiving only salaries from claiming any expenditure other than
those specifically listed in section 23(m).3"* However, the research established that both Uber
drivers and Airbnb hosts earn commission from the companies. In terms of section 23(m), if
the commission earned by the taxpayer relates to any employment, the deduction of
expenditure will only be allowed if the remuneration is mainly derived in the form of
commission based on his or her sales.®” The research established that an Uber driver’s or
Airbnb host’s income would probably constitute 100% of their total remuneration, meaning the
prohibitions in section 23(m) would not apply to the driver or host. The driver or host would,
however, still need to comply with the requirements of the “general deduction formula” to
claim deductions. Finally, the chapter established that the Airbnb owner, Uber vehicle owner

and Uber are liable for “income tax” in South Africa.

Being liable for “income tax”, the chapter established that Uber, Uber drivers and Airbnb hosts
must register as taxpayers with the Commissioner. The research established that, in terms of
paragraph 23 of the Fourth Schedule, Uber is required to register as a provisional taxpayer with
SARS, whereas the driver or host will only be required to register as a provisional taxpayer
when his or her taxable income exceeds R30 000 per year. As was shown in chapter 3, Uber is
liable for VAT, as a result it must keep records of supporting information for a period of five
years. The Uber drivers and Airbnb hosts, like all other taxpayers, must retain records of
income, dividends declared, assets owned and liabilities for a period of five years. The research
established that non-compliance can result in of the imposition of interest and penalties, and

even imprisonment.3’®

5.4 Comparative analysis and the “sharing economy”

The chapter examined the problems South Africa is experiencing in taxing the “sharing
economy”, specifically the activities of Uber, the Uber driver and the Airbnb hosts. The chapter

also made recommendations regarding the approach that could be applied in South Africa,
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based on how Australian and American legislators dealt with the tax problems arising from the
“sharing economy”. The research established that Uber is allegedly not paying corporate tax
in South Africa. This because Uber is using of a “Double Dutch” system that renders its income
invisible to SARS, even though the income is from a South African source. To remedy this,
the research recommended that South Africa could adopt an approach like that applying in
Australia, where SARS could request Uber to lodge its financial statements so that SARS has
adequate information on how much profit Uber is earning and then levy the appropriate

corporate tax on the amount.

Another problem identified by the research was that many of the drivers and hosts in South
Africa may not be declaring their income to SARS. To remedy this, the research recommended
that South African regulators could consider developing and implementing an E-tax data-
matching program like the one used in Australia. Such a program is likely to be successful as
the information would enable SARS to identify non-declarers and, furthermore, the knowledge
of the existence of the program would encourage the declaration of income and help to prevent
tax evasion. The second recommendation was that SARS could consider creating a website like
the one used in America to help active participants in the “sharing economy” to be aware of
the income tax consequences associated with their earning activities. It was found that such a
website would be a valuable starting place for taxpayers and that it would help them with
resources to understand their tax responsibilities.

A third problem identified by the research is that Uber is not charging its customers VAT on
the fare charge, arguing that each of its drivers is a separate business, but each too small to
register for VAT. It was established that Uber is exploiting loopholes in the law to avoid paying
VAT and in the process depriving the fiscus of tax revenue. To remedy this, the research
recommended that SARS could require the drivers to charge and collect the VAT on its behalf.
SARS could also adopt the American approach of charging a tax specific to the “ridesharing”
industry. Alternatively, SARS could task Uber to withhold VAT and pay it over to SARS. It
was found that adopting similar measures would ensure compliance with tax provisions and

would increase the tax base and consequently remedy the “leakage” in the current tax systems.

The research found that, in South Africa at present, taxation laws and other regulations apply
differently to similarly situated companies, products and services and this results in unfair
competition. Uber is engaging in unfair competition by not complying with the transport laws

in relation to obtaining licences and operating permits. In relation to Airbnb, hosts are not using
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appropriately zoned properties or applying for consent to let out the properties from the city of
Cape Town’s development management department and that Airbnb’s non-regulation has a
direct impact on the competing hotel industry performance. It was found that lack of proper
regulation of the “sharing economy” in South Africa is causing the fiscus to lose potential tax

revenue.

To remedy this problem a recommendation was made that South Africa could consider
adopting legislation like that used in Virginia. This would clearly outline the boundaries within
which all South Africans renting out their homes or bedrooms on platforms like Airbnb should
operate. In adopting such legislation, SARS could include a “primary residence rule” to
discourage hosts from purchasing investment properties to be used for short-term rentals only,
unless they register as a bed-and-breakfast business. Alternatively, it was suggested that the
South African regulators could consider creating a comprehensive law to encompass all sharing
practices, instead of creating a separate law for each “sharing economy” model, such as ride-
sharing, apartment-sharing, or other similar businesses which may come into existence in the
future. It is submitted that creating a comprehensive law for this new class of “services”

eliminates the need to find a place for “sharing economy” within existing laws.

Adopting the measures used in America and Australia could help to remedy the leakages the
current tax systems suffer from that are causing SARS to lose potential revenue. The research
also established that such measures could help to ease the present tensions between the “sharing

economy” participants and traditional providers of these services.

5.5 Concluding remarks

It is clear that SARS may experience problems in implementing the above suggested proposals.
Firstly, tax collection across all categories has slowed down in the past two years due to weak
economic growth, administrative challenges and increased tax avoidance, leading to SARS
experiencing revenue shortfalls.3’” These revenue shortfalls have had a significant impact on
SARS’s budget and the Treasury has had to borrow to meet the shortfall.>’® Since 90% of
SARS’s budget comes from revenue collection®”®, this means that SARS might experience
financial difficulties in implementing the proposals to deal with the “sharing economy”. For

example, the thesis proposed the implementation of an E-tax data matching technology system,
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this system will require large sums of money, but with the current shortfalls such a system

might not be developed and implemented soon.

Besides the financial issues, for the past two years SARS has suffered a “brain drain”, losing
39 senior managers and hiring 21 new senior managers.®®° However, none of these new
managers have any tax experience and this might be a challenge when trying to implement
some of the suggested proposals. For example, implementing the E-tax data matching
technology would require a highly skilled team and proper planning. Hiring unexperienced
members of the SARS’s executive committee is therefore a disadvantage that might hinder or
delay the development and installation of the proposed E-tax system. Inadequate qualifications
by the executive committee can also negatively impact the proposed launching of a “sharing
economy” tax centre and can result in a poorly drafted Bill, as the executive committee might
fail to fully analyse possible issues that have to be included in the Bill. Additionally, these new
appointments on the SARS executive committee might lead to failure by SARS to fully
maintain their current operations and continually modernise tax laws that are required for

SARS to remain a world class tax collection agency that is needed in South Africa today.

Despite the regulatory challenges and the difficulties that SARS might experience in trying to
implement the suggested proposals, the “sharing economy” provides a wide range of benefits
to the consumers and suppliers of the services. For workers the “sharing economy” may yield
benefits relative to traditional employment in terms of ease of finding employment and greater
flexibility to choose jobs and working hours. The ‘“sharing economy” also provides
opportunities to generate income when circumstances do not accommodate traditional full-time
or full-year employment. The “sharing economy” has introduced ways to save money by
eliminating costs associated with ownership; the business model focuses more of providing
access to assets. The “sharing economy” business model has made it possible for individuals
to secure valuable financial support for new businesses that may not have been fundable
otherwise. In addition, the ‘“sharing economy” also contributes to new experiences, new
acquaintances, and the most importantly, the ability to get the service or good at a convenient

time and in a convenient location.
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While the “sharing economy” is still in its infancy, the potential it holds is substantial. With
proper regulation, the “sharing economy” is a valuable addition to the economy of the South

Africa.
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